
Voting Rights Case Reinstated 


I n the July, 1994, issue of PLNv/q 
reported Baker v. Cuomo , 842 F. 
Supp. 718 (SD NY 1993), where a dis- 
trict court in New York sua sponte 
dismissed a lawsuit filed by black and 
Hispanic prisoners under 42 U.S.C. § 
1983 claiming that state statutes dis- 
enfranchising felons from voting 
violated their right to equal protection 
and under 42 U.S.C. §1973 et seq., the 
Voting Rights Act, by having a dispro- 
portionate impact on minorities. The 
court of appeals for the second circuit 
has reversed and remanded the case. 
Section 5-106 of New York state’s elec- 
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tion law prohibits incarcerated felons 
from voting even though non-imp risoned 
felons can vote. The plaintiffs claimed 
that because of racist sentencing practices 
and the racial composition of the state 
prison system § 5-106 acted to violate 
their right to vote under the fourteenth 
and fifteenth amendments and the Vot- 
ing Rights Act (VRA). Their suit sought 
declaratory and injunctive relief, namely, 
being allowed to vote in New York City’s 
1993 elections, and $1.50 in damages for 
each day they were not allowed to vote. 
The district court held that the complaint 
failed to state a claim upon which relief 
could be granted and dismissed the case. 
The prisoners appealed. 

In the ongoing struggle for political 
rights for prisoners this is an important 
case, more so because this is a still devel- 
oping area of law. In the May, 1994, issue 
of PLN our front page article was Giving 
Cons and Ex-Cons the Right to Vote by 
Andrew Shapiro. That article was ex- 
cerpted from the original article by 
Shapiro titled Challenging Criminal Dis- 
enfranchisement Under the Voting Rights 
Act: A New Strategy , 103 Yale Law Jour- 
nal 537 (1993). Shapiro, a Yale law 7 
student, argued this case before the ap- 
peals court and his strategy has, so far, 
been successful. 

Important facts in this case are that 
blacks and Latinos constitute 22 percent 
of New York state’s population but 82 
percent of the state’s prison population; 
75 percent of the state prison population 
come from 14 assembly districts located 
in New York City; the New York State 


Judicial Commission on Minorities has 
reported that there w as evidence of race 
based disparities in state court’s convic- 
tion rates and sentence types. 

The appeals court noted that pro se 
complaints must be liberally construed. 
“Rule 12(b)(6) dismissals are especially 
disfavored in cases w here the complaint 
sets forth a novel legal theory 7 that can 
best be assessed after factual develop- 
ment.” The court explained the 
difference between 28 U.S.C. § 1915(d) 
dismissals and Rule 12(b)(6) dismissals. 
In remanding the case to the low er court 
the appeals court stated it would be ap- 
propriate to appoint counsel to represent 
the plaintiffs. In its remand the court set 
forth guidance for the low er court. Given 
the scarcity of law on this issue the rul- 
ing is of great importance for any 
prisoner contemplating litigation on this 
issue. 

The prisoners claimed that by en- 
forcing § 5-106 the defendants violated 
their rights under 42 U.S.C. § 1983, the 
supreme court has held that only two al- 
legations must be made to state a claim 
for violation of § 1983: that some per- 
son has deprived him of a federal right 
and that person acted under color of state 
or territorial law 7 . See: Gomez v. Toledo , 
446 US 635, 640, 100 S.Ct. 1920, 1923 
(1980). Thus, the main question was 
w hether enforcement of the statute de- 
prived the prisoners of their 
constitutional and VRA rights. 

The appeals court upheld dismissal 
of the prisoners’ constitutional claims 
because the supreme court has previously 
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upheld the practice of not allowing pris- 
oners to vote, based on obscure language 
in the fourteenth amendment which 
states that citizens can be disenfran- 
chised for participating “...in rebellion, 
or other crime.” See: Richardson v. 
Ramirez , 418 US 24, 94 S.Ct. 2655 
(1974). “Although the right to vote is 
generally considered fundamental, in the 
absence of any allegation that a chal- 
lenged classification was intended to 
discriminate on the basis of race or other 
suspect criteria, statutes that deny felons 
the right to vote are not subject to strict 
judicial scrutiny.” Ramirez , 94 S.Ct. at 
267 0-7 2; Owens v. Barnes , 711 F. 2d 25 
(3rdCir. 1983); Shepard v. Trevino , 575 
F.2d 1110 (5th Cir. 1978). The court held 
that under these cases felon disenfran- 
chisement was reasonably related to 
penal considerations and, somehow, en- 
suring that elections are free from fraud 
and corruption. 

The court held that Hunter v. 
Underwood , 471 US 222, 105 S.Ct. 1916 
(1985) and Hobson v. Pow , 434 F. Supp. 
362 (ND AL 1977) were distinguishable 
from these case because they involved 
Alabama constitutional sections specifi- 
cally intended to disenfranchise newly 
freed black slaves. Both cases applied 
heightened scrutiny. Hobson relied on a 
facial gender discrimination claim be- 
cause the provision challenged 
disenfranchised “wife beaters.” In con- 
trast, § 5-106 showed no suspect 
classification its face. The court held that 
“Disparate impact alone is not sufficient 
to establish a Fourteenth Amendment 
violation.” The court held that because 
the initial complaint was filed pro se the 
plaintiffs should be allowed to amend 
their complaint to allege disparate im- 
pact. The court expressed no opinion as 
to whether such amendment would save 
the fourteenth amendment claim. 

Discussing the fifteenth amendment 
claim, the court held the complaint failed 
to claim intentional race, color or con- 
dition of servitude discrimination. The 
prisoners claimed that enforcement of § 
5-106 resulted in vote denial and vote 
dilution on account of race. The court 
held that the prisoners should be allowed 
to amend their complaint on remand to 


reflect the necessary allegations of inten- 
tional discrimination. 

The court discussed the legislative 
history of the VRA and noted that Con- 
gress, in a Senate report, held “The 
specific intent of this amendment is that 
the plaintiffs may choose to establish 
discriminatory results without proving 
any kind of discriminatory purpose ” The 
statute specifically adopts a results ori- 
ented, “totality of the circumstances” 
standard. The court gave an ample dis- 
cussion of how this applies to suits 
brought by prisoners. The VRA pro- 
hibits the use of facially neutral 
voting qualifications that deny the 
vote to citizens who are disproportion- 
ately members of minority groups, i.e. 
felons. It also prohibits schemes that di- 
lute minority voting strength. 

In their complaint the prisoners 
claimed both vote denial and vote dilu- 
tion. “...Plaintiffs alleged that § 5-106 
interacts with racial discrimination in the 
New York State criminal justice system 


to result in the denial of the right to vote 
on account of race. In addition, plain- 
tiffs cited specific evidence of racially 
disparate treatment in sentencing, which 
affects enfranchisement. This pleading 
was sufficient to survive Rule 12(b)(6) 
dismissal. Whether plaintiffs are ulti- 
mately able to recover, however, will 
depend upon all of the circumstances, 
which may include the factors described 
in the Senate Report accompanying the 
1982 amendments and other relevant 
considerations.” Thus, dismissal was 
inappropriate. 

Dismissal of the vote dilution claim 
was also inappropriate because the 
prisoners contended that “the dispropor- 
tionate effect of §5-106 dilutes the voting 
strength of all minorities, including those 
law abiding or otherwise unincarcerated 
minority -citizens who are registered to 
vote.” The court noted that the prisoner 
plaintiffs probably lack standing to raise 
this claim but that “A black or Hispanic 
voter from one of these assembly districts 
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might well have standing to assert a 
cause of action for vote dilution." This 
claim can be pursued in the district court 
on remand. 

The court rejected the defendants' 
motion for rehearing and addressed their 
argument that the VRA conflicts with the 
fourteenth amendment. While the four- 
teenth amendment allows the 
disenfranchisement of felons, “it does not 
permit the states to pick and choose 
among felons in a way that violates what- 
ever statutory protections of the right to 
vote Congress has enacted pursuant to 
its broad powers. . . . Section two does not 
authorize states to intentionally disen- 
franchise black felons while permitting 
white felons to vote, Hunter v. 
Underwood , 471 US 222, 225, 233, 105 
S.Ct. 1916, 1918-1919 (1985), and Con- 
gress may enforce constitutional 
provisions against such discrimination 
by applying the Voting Rights Act to 
prisoners, at least to the extent of pro- 
hibiting voting requirements that achieve 
discriminatory results." See: Baker v. 
Cuomo , 58 F.3d 814 (2nd Cir. 1995). 

Prisoners interested in litigating this 
issue should refer to Shapiro's article in 
the May, 1994, PIN and the Yale Law 
Journal. It is worth noting that if pris- 
oners could vote (three states allow it 
already) little would change. As they say, 
if voting could change things it would 
illegal. That is because the political sys- 
tem is set up so that meaningful change 
cannot be accomplished via the ballot or 
voting. But, that is the subject of another 
article. ■ 

Correction 

On page 11 of the November 1995 
issue of PLN , we printed the following 
notice: “Prisoners Convicted by Drug- 
ging is conducting a survey to determine 
the number of criminal defendants who 
have been tried while they were under 
the influence of psychotropic drugs. 
Anyone desiring a questionnaire should 
write:" And we gave an incorrect name 
and address. The contact is: Daisy 
Benson, 28860 Miller-B #117-L, 
Frontera CA 91720. Our apologies for 
the mistake. Readers who responded to 
the address in the November issue 
shouldn’t worn. The person whose name 
we mistakenly printed has been gracious 
enough to forward inquiries to the cor- 
rect address. 


From the Editor 


by Paul Wright 

W elcome to another issue of 
PLN. Readers who have been 
with us for awhile may recall that Ed 
Mead and I have a suit pending against 
the Washington State Indeterminate Sen- 
tence Review Board (ISRB), AKA the 
parole board. Ed was the co-editor of 
PLN from 1990, when we started, until 
he was released from prison in 1993 and 
the parole board forbade him from hav- 
ing any contact with me and other 
“convicted felons." The ACLU of Wash- 
ington filed suit on our behalf contending 
that this ban, which was clearly aimed 
at silencing PLN, was a violation of our 
freedom of speech. In essence the ISRB 
is saying that if Ed wanted to continue 
editing or publishing PLN, they would 
put him in prison. The freedom of speech 
pundits in the corporate media haven’t 
had much to say about this. 

Tacoma federal Judge Robert Bryan 
dismissed our suit holding that if pris- 
oners have no right to correspond then 
neither do parolees. Our attorneys, Frank 
Cuthbertson and Michael Kipling, have 
filed an appeal in the ninth circuit. The 
issues raised are important ones, namely, 
the political rights of parolees to associ- 
ate (in this case by mail and phone) with 
“convicted felons" for the purpose of 
political speech and activity. It seeks to 
reassert the principle that parolees have 
more rights than prisoners. The attor- 
neys have done an excellent job in 
presenting the issues. We have also filed 
suit in state court on this issue. We will 
keep you updated on both suits. 

In our past few editorials Dan and I 
have dwelt at length on PLN 9 s need for 
more money from its readers. We have 
been hit with increased postage costs and 
the price of newsprint has gone up 50% 
in the past year with more increases 
ahead. At the same time PLN has cho- 
sen to expand our number of pages from 
20 to 24, and keep our monthly sched- 
ule, while other prison publications are 
cutting back. The quarterly Prison 
Project Journal is cutting its number of 
pages and Prison News Service is going 
from a bi-monthly to a quarterly produc- 
tion schedule. We think there is a greater 
need than ever for publications like ours. 


To cut expenses what we are doing 
-is cutting down the number of free sub- 
scriptions we are able to provide to 
prisoners in control units and on death 
row and also limiting the number of trial 
subscriptions and their length. Since we 
started we have always given away as 
many subscriptions as we can afford to. 
When times are good more control unit 
and death row prisoners got complimen- 
tary subs; when times are tough that 
number goes down. We are solely reader 
supported which means that unless you, 
our readers, send donations we stop pub- 
lishing. We have always expected 
prisoners in population to pay their way. 
When prisoners write in complaining 
that they only earn $25 a month and can’t 
afford a donation that doesn’t get much 
sympathy as Dan and I are making ends 
meet on 25 and 38 cents an hour that we 
earn in kitchen and tutoring jobs, respec- 
tively. When PLN began Ed and I made 
up money shortfalls from our pockets. 
So please don’t tell us about how tough 
things are in prison “x". If you’re in 
population and can’t hustle a few books 
of stamps as a donation then nothing 
PLN has to say will be of any use to you. 

Among the things that sets PLN 
apart from other publications is that we 
arc prisoners ourselves and we hope we 
provide a voice for progressive prison- 
ers and jailhouse lawyers and their 
supporters. We aren’t in this to make 
money. We think that a money oriented 
goal is incompatible with our goal of 
being an independent voice for prison- 
ers. There are too many people out there 
who are willing to use prisoners as a re- 
source to mine for profits! 

An example of this is Prison Life 
Magazine which bills itself as the “only 
free world based magazine by convicts 
and ex-convicts" and “The Voice of the 
Convict." As PLN readers know, the first 
assertion isn’t true. I can only wonder 
about the convicts’ voice when the No- 
vember issue of Prison Life has a full 
page color ad hawking “Prison Blues" 
jeans. Prison Blues is a brand of cloth- 
ing made with prison slave labor in the 
Oregon DOC. Oregon prisoners are paid 
“wages" of $6-8.00 an hour, but 80% of 
those “wages” are confiscated for vari- 
ous deductions, including “room and 
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Editorial (continued) 

board.” Prison Blues is an enterprise 
owned and operated by the Oregon DOC. 
It is not a private company. [See: PLN , 
May, 1994, “Slaves of the State.”] But 
the fact that Prison Life sold the ad space 
to the Oregon DOC is not surprising, as 
it is in business to make money. In a New 
York Times interview their editor, Rich- 
ard Stratton, stated forthrightly that they 
see prisoners as a big captive market they 
plan to deliver to advertisers. PLN isn’t 
opposed to ads in general; we are just 
picky about the ones we run, and because 
we have political principles we won’t 
take money from anyone that is opposed 
to our principles or goals. If we did there 


by Jaan Laaman 

O n Oct. 1, NBC’s Sunday Night 
Movie was titled, “In The Line 
Of Duty: The Hunt For Justice.” It was 
billed as the “true story” of the decade 
long government hunt for a group of 
anti-imperialist political fugitives who, 
when finally captured in 1984 and 85, 
were called the Ohio-7. This was a 
pro-FBI/police government movie, that 
contained many misrepresentations and 
one very dangerous outright lie. It had 
no input or collaboration from any of the 
Ohio-7. In fact we weren’t even aware 
that this movie existed until it was aired. 

Besides casting the revolutionary 
fugitives in a negative light while the 
government was portrayed heroically, a 
totally fabricated element was included. 
Richard Williams, one of the Ohio-7, was 
shown as cooperating and providing in- 
formation to the FBI. This is absolutely 
false. In one scene, as Richard is being 
transported by the FBI and NJ State Po- 
lice, they threaten to kill him and as the 
scene ends he is seen agreeing to talk. 
This never happened. No defendant in 
any of the Ohio-7 state and federal tri- 
als, including Richard Williams, ever 
was a government witness or in any way 
worked with the government against the 
Ohio-7. 

Richard Williams was convicted in 
Brooklyn federal court for conspiracy 
and bombing and later in N. J. state court 
for shooting a State Trooper. He received 


wouldn’t be much difference between us 
and the corporate media, would there? 

So if you think that prisoners and, 
yes, convicts, need and deserve a voice 
like PLN, please support us. If you’re a 
prisoner all we ask is that you carry your 
own weight and cover the roughly $ 1 2 a 
year it takes to cover your subscription. 
If you’re a free person, donate more if 
you can afford it. If you’re an attorney 
or professional subscribing at the indi- 
vidual rate please upgrade to an 
institutional subscription. Everyone can 
help by encouraging others to subscribe; 
a bundle of 23 PLNs is available for $3 
to cover postage. Enjoy this issue of PLN. 
The PLN collective wishes all PLN read- 
ers a more militant new year of greater 
struggle. ■ 


double life from N. J. and 45 years from 
the federal case. Richard, like three other 
Ohio-7 political prisoners, has been in 
prison for about 1 1 years. He has no re- 
lease date. 

Richard is and for years has been a 
committed left activist, a political pris- 
oner, a stand up convict and my friend. 
This slanderous lie has the stink of the 
FBI Cointelpro on it. It is designed to 
cause mental anguish as well as physi- 
cal attack on the Ohio-7, to relentlessly 
attempt break down resistance that has 
held strong over the years in hopes of 
cooperation from the others, which has 
not succeeded in the past. This is a very 
serious move against our brother. Be- 
cause of the nature of this government 
lie, I am releasing this statement imme- 
diately and ask that it be disseminated 
as widely as possible. I am one of the 
Ohio-7 and I feel confident that I speak 
for all the Ohio-7 when I denounce this 
government lie against Richard Will- 
iams. 

I did not see this movie. By what I 
have heard described, it sounds like it 
contained many other misrepresentations 
designed to portray us, and our part in 
the Freedom Struggle, in an ugly and 
distorted light. Our fellow prisoners 
need to understand that the govern- 
ment does not give up its torture game. 
If they think you have information they 
want, only the strong can withstand their 
lies and intimidation. We support the 
strong. ^ 


Arizona Prisoners 
Charged for Electricity 

by Dan Pens 

T he 1995 Arizona legislature 
passed a law (A Z Rev. Statutes 
§ 31-239) that requires the A Z DOC to 
establish a plan wherein prisoners 
will be charged a monthly “utility fee.” 
The statute directs the DOC to collect a 
monthly fee, “not to exceed two dollars 
per month,” from any “prisoner who 
possesses at least one major electri- 
cal appliance.” The legislation is 
purportedly meant to “offset the cost of 
the department’s [DOC’s] utility ex- 
penses.” But it is doubtful that the 
monies thus extorted from prisoners 
would even offset the accounting/ 
clerical expenses required to collect 
the fees. 

Arizona governor, Fife Symington, 
campaigned on a “get tough” platform. 
Arizona prisoners then had their hot 
pots, fans, CD players, tape recorders, 
personal clothing, and other items taken 
away. [See: Oppression on the Rise in 
Arizona, PLNN ol.5 No.8] Can you imag- 
ine doing time in a 6 ’x 9’ concrete cage 
in the Arizona desert without so much 
as a small fan to recirculate the hot air? 
There is, of course, no air conditioning 
in Arizona prison cell blocks. 

So after Symington and his 
side-kick, Sam Lewis (DOC Director) 
took fans, hot pots and tape players 
away from prisoners, the A Z legisla- 
ture passes a law to charge prisoners 
an electric utility fee for possessing 
“at least one major electrical appli- 
ance.” What “major appliances” do 
AZ prisoners have in their cells? 
Electric ranges? Washer and dryers? 
No, what the law euphemistically refers 
to as “major electrical appliances” are 
television sets — Sam Lewis’s electronic 
babysitters. 

In past issues of PLN we have fea- 
tured several articles that focus on the 
issue of televisions as a “management 
tool.” The fact that the AZ DOC would 
take away virtually even other “privi- 
lege” (should a small fan, in the Arizona 
heat, be considered a “privilege”, 
though?) yet they allowed prisoners to 
retain their TV sets, this speaks volumes 
for the value that prisoncrats place on 
television as a mind-numbing prisoner 
pacifier. | 
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A t least five federal prisons 
erupted in violence within days 
after a vote in the U.S. House of Repre- 
sentatives to overrule a recommendation 
by the U.S. Sentencing Commission to 
end the 100 to 1 sentencing disparity be- 
tween crack and powdered cocaine 
offenses. Information on the uprisings 
was sketchy. There were reports of over 
$1 million in damages to the prison at 
Talladega, Alabama. Not reported by 
the press were details such as how 7 pris- 
oners in Lewisburg, Pennsylvania 
fashioned a homemade "cannon” and 
fired it at advancing Emergency Re- 
sponse Team (ERT) members. 

The uprisings were widely reported 
by the corporate media. Most newspa- 
per reports, however, were buried well 
off the front pages. The corporate me- 
dia focused on accounts from "official 
spokespersons” who universally denied 
that the rebellions were related to the 
vote in Congress. Typical of the type of 
reporting are the following quotes from 
newspaper articles: "Faye Pollard, a 
spokeswoman for the Federal Bureau of 
Prisons said Sunday the cause of the 
outbreaks was still being investigated 
and could not necessarily be attributed 
to the vote in Congress;” and “Officials 
were unsure whether the attack [against 
guards at El Reno prison] w as related to 
the other disturbances.” (Associated 
Press) Another typical quote was, “At 
her weekly Justice Department news 
conference, Attorney General Janet Reno 
said she had yet to receive a conclusive 
report on what triggered the uprisings. 
(Reuters). 

A review by PLN of over thirty news 
reports turned up only a single quote 
from a prisoner involved (USA Today). 
The majority of news articles featured 
only quotes from official BOP spokes- 
persons. A few, however, included 
quotes from "unofficial” sources. The 
Chicago Tribune quoted the president of 
a local union that represents prison 
guards: "The inmates said they were hy - 
ing to send a message to the U.S. 
government. They said the [100 to 1 sen- 
tencing] law is racially motivated.” 

The seeds of this prisoner rebellion 
were planted in 1986, at the height of 
the War on Drugs. Congress passed se- 


Federal Prisons Erupt 

by Dan Pens 

verely repressive mandatory sentencing 
guidelines which for the first time made 
a distinction between crack and powdered 
cocaine. Under the guidelines people 
convicted on federal charges for posses- 
sion of five grams of grams of crack are 
punished with a mandatory minimum of 
five years without the possibility 7 of pa- 
role, even for first time offenders. By 
contrast, possession of 500 grams of pow- 
dered cocaine — 100 times the amount 
of crack — carries a five year mandatory 
minimum. 

Crack is the only drug that carries a 
mandatory prison term for possession 
w hether or not the intent is to distribute. 
Possession of powder cocaine or heroin 
without intent to sell is a misdemeanor 
with a maximum one year jail term. 

Since 1986 there has been a wealth 
of statistical evidence gathered to show 
that the crack law s are targeted, through 
selective enforcement and prosecution, 
almost exclusively at poor blacks and 
Latinos. Even though studies indicate 
that the majority of crack users are white, 
in the federal courts of sixteen states not 
a single white person was tried for crack 
offenses between 1987 and 1992. When 
enforcement officials arrest blacks for 
possession of crack, they are served up 
to federal prosecutors for long manda- 
tory sentences. When law enforcement 
officials arrest whites for crack they 
are handed over to local prosecutors 
and sentenced to probation or short 
jail terms. 

About 13% of monthly drug users 
are black, but in terms of drug posses- 
sion black people account for 35% of 
arrests, 55% of convictions, and 74% of 
all prison sentences. Many critics use 
these numbers to argue that the War on 
Drugs is in reality a racist war being 
waged against blacks. Though the num- 
bers bear this out, the war is truly being 
waged against the poor. Because of rac- 
ism, a disproportionate number of poor 
people in this country are black (and 
Latino), masking the true objective of this 
war: to criminalize poverty. When the 
economy no longer offers any realistic 
economic opportunities for the poor (es- 
pecially people of color), those who enjoy 
the fruits of steadily increasing corporate 
profits must protect their flank against 


riot, rebellion, uprisings and overthrow 7 . 
Dictatorships typically employ death 
squads to make the troublesome poor 
“disappear.” In the U.S. this function 
has been serv ed by heavily armed squads 
of law enforcement officials armed 
with federal drug laws which allow 7 
them to effectively target "troublesome 
elements” and bury them alive in fed- 
eral prisons. 

Though some point to the fact 
that the proliferation of drugs has 
hardly been stemmed, and offer this as 
an argument that the War on Drugs has 
been a failure, the corporate ruling class 
look at the boom in prison populations 
and must consider the war a huge suc- 
cess. 

There has been organizing and 
struggle on the other side of this war. 
Because of the clearly unjust sentencing 
disparity of federal drug sentencing 
guidelines, a grass roots movement arose 
to work within the system for reform. 
Leading this movement is the group 
Families Against Mandatory 7 Minimums 
(FAMM). FAMM has w orked extremely 
hard to draw attention to the 100/1 sen- 


WBET radio in Washington DC re- 
ported that 38 prisons had some type 
of disturbance. According to the Prison 
Activist Resource Center in Berkeley 
C A, there were confirmed reports of 
uprisings in sixteen prisons: 

Talladega, Alabama 
Terminal Island, California 
4* McKeen, Pennsylvania 
4F Lewisburg, Pennsylvania 
4* Allenwood, Pennsylvania 
4P Memphis, Tennessee 
4P El Reno, Oklahoma 
4P Greenville, Illinois 
Springfield, Illinois 
Leavenworth, Kansas 
S* Mariana, Florida 
Atlanta, Georgia 
if* Raybrook, New York 
Fairton, New 7 Jersey 
SS* Dublin, California 

Twodays after the uprising in Talladega 
the entiie federal prison system was 
placed on lockdow n status. 
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Federal Uprisings (Cont.) 

tencing disparity. PLN has reported on 
FAMM in the past, and praised the or- 
ganization as being highly dedicated to 
the struggle for justice, and given them 
high marks for their organizational ef- 
fectiveness. FAMM was instrumental in 
generating media coverage on the issue, 
organizing protests, letter writing cam- 
paigns, petitions, and lobbying Congress 
for reform. After years of organized op- 
position, it appeared that FAMM was on 
the brink of victory. In May of 1995 the 
U.S. Sentencing Commission formulated 
a recommendation to reduce the sen- 
tences for crack possession to bring them 
in line with sentences for powdered co- 
caine. [See: PLN Oct., '95] 

This remarkable turnaround by the 
Sentencing Commission was due almost 
entirely to the efforts of FAMM to col- 
lect statistical data on sentencing 
disparities and see that the data was 
widely disseminated. When the Com- 
mission ruled to reduce crack sentences 
they said, "Federal sentencing data leads 
to the inescapable conclusion that Blacks 
comprise the largest percentage of those 
affected by the penalties associated with 
crack cocaine.” Judge Richard R 
Conaboy, chairman of the Commission, 
said, "When we saw those statistics. . . our 
theory was that a law, no matter how well 
intentioned it was, if it’s causing such 
discrepant results, then the law has to 
be changed and a new method has to be 
installed.” 

The Sentencing Commission rec- 
ommendation to reduce penalties for 
crack cocaine offenses was slated to go 
into effect on November 1, 1995. What 
is remarkable is that if Congress had not 
voted at all the recommendations would 
have automatically gone into effect. On 
October 18th the House voted 332 to 83 
against the proposed sentencing reform. 
It was the first time Congress had voted 
not to accept any of the over 500 recom- 
mendations sent to it since the 
Sentencing Commission was established. 

Jesse Jackson, speaking at the Mil- 
lion Man March on October 16th, spoke 
against the 100/1 sentencing disparity 
and urged Congress to ratify the sentenc- 
ing reforms. Anybody who thought that 
Jesse was speaking with the voice of the 
oppressed, however, should note what he 


said six days later, after the prison re- 
bellions erupted. Speaking to prisoners 
at Joliet, Illinois State Prison, Jackson 
used the voice of political sound bite 
opportunism as he urged prisoners not 
to react with more violence. "There are 
people on the outside, in Congress and 
at other levels of government who are 
working to change the laws,” Jackson 
said, "but they [prisoners] must help us 
by cooperating and exercising the same 
kind of discipline and dignity that we 
saw last Monday at the Million Man 
March.” 

On October 30th, 1995, Bill Clinton 
signed into law legislation that rejects 
the Sentencing Commission reforms. "1 
am not going to let anyone who peddles 
drugs get the idea that the cost of doing 
business is going down,” Clinton 
soundbited to the press. Speaking from 
the other side of his neck, Clinton ac- 
knowledged the disparities, saying that 
“some adjustment is warranted,” calling 
for "further review of the issue” by the 
Sentencing Commission. 

The stroke of Clinton’s pen on that 
legislation effectively snuffed all hope of 
politically reforming the 100/1 sentenc- 
ing disparity. Clinton and Attorney 
General Reno have hinted that the only 
reform they might consider would be a 
plan that includes increased sentences for 
powdered cocaine. 

Efforts toward challenging the 100/ 
1 sentencing laws through judicial re- 
form have been equally fruitless. There 
have been two main legal challenges to 
these laws. The first argues that the 
statutory distinction between "cocaine” 
and “cocaine base” (crack) is so vague 
that it does not provide sufficient notice 
to individuals that the conduct they are 
engaging in (possessing or selling crack, 
as opposed to powdered cocaine) is sub- 
ject to criminal penalties. In some cases 
experts have testified that there is no 
pharmacological difference between the 
two forms of cocaine. This argument has 
been used successfully in a district court 
in the 11th circuit (U.S. v. Davies , 864 
F.Supp. 1303) but is pending appeal in 
the 11th circuit (Case No. 95-8057). The 
1 1th circuit will almost certainly reverse, 
bringing itself in line with other circuits. 
See: U.S. v. Standing, 53 F.3d 773, (7th 
Cir. 1995); US v. Jackson 64 F.3d 1213 
(8th Cir. 1995); and similar cases in the 
9th and 5th circuits, as well as unpub- 


lished decisions in the 4th circuit which 
have all rejected the 44 void for vagueness” 
arguments. 

The other main legal challenge has 
argued that the federal drug laws violate 
equal protection because the statute is 
racially discriminatory as enacted and 1 
or applied. All courts to have consid- 
ered whether the federal statutes were 
enacted with racially discriminatory 
intent have rejected this claim. See: 
U.S. v. Clary , 34 F.3d 709 (8th Cir. 

1994) (cert, denied); U.S. v. Moore , 
54 F.3d 92 (2nd Cir. 1995); U.S. v. 
Cherry , 50 F.3d 838 (5th Cir. 1995); 
U.S. v. Dumas , 64 F.3d 1427 (9th Cir. 

1995) . 

In Dumas the court said that the 
plaintiff must show that equal protection 
is violated “when the decision to pros- 
ecute is based on impermissible factors 
such as race. ... To prove selective pros- 
ecution based on race, however, the 
defendant must show both discrimi- 
natory effect and discriminatory 
purpose.” Dumas provided sufficient 
statistical data to show that applica- 
tion of the federal drug statutes does 
indeed show a very clear discrimina- 
tory effect, but he “has offered no 
evidence of discriminatory purpose.” 
Dumas thus failed because he was 
unable to show evidence to the court that 
U.S. Attorneys selectively prosecute 
black defendants and selectively choose 
not to prosecute similarly situated white 
defendants. 

In another 9th circuit case, U.S. v. 
Armstrong , 48 F.3d 1508 (9th Cir. 1995), 
attorneys for Armstrong and his four co- 
defendants decided to obtain just the 
evidence they would need to show dis- 
criminatory, selective prosecution by 
U.S. Attorneys. A district court judge 
granted the defendants’ discovery mo- 
tion and ordered prosecutors to provide 
detailed racial data and explain how they 
chose which crack cases to pursue in fed- 
eral court. 

The government appealed the dis- 
covery ruling to the 9th circuit, which 
upheld the district court’s discovery mo- 
tion, ruling that defendants had 
presented facts “which establish a 
colorable basis to believe that the gov- 
ernment has engaged in selective 
prosecution.” Only expert testimony 
about the prosecution’s decision-making 
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process and motivation could rebut that, 
the appeals court said. 

The government has appealed 
Armstrong to the U.S supreme court, 
which will hear the case (U.S. v. 
Armstrong , 95-197). A reading of the 
dissent in the 9th circuit gives a strong 
indication of which way the supreme 
court may rule. The dissent argued that 
“Resources intended for controlling 
crime, one of the nation’s most pressing 
concerns, will be [used for] chasing sta- 
tistics instead... with the prospect of 
having to fight discovery and justify ev- 
ery 7 charging decision, it will not be 
surprising for crack prosecutions to 
wane.” If the supreme court ruling 
agrees with the dissenting argument, it 
will effectively snuff out any chal- 
lenges of racial disparity in the 
prosecutorial application of federal 
drug laws. Defendants would be un- 
able to file for discovery of the only 
information they could reasonably 
use to show discriminatory purpose 
on the part of federal prosecutors. 
We at PLN hesitate to predict su- 
preme court decisions, but I will go 
on record with the prediction that the 
Supreme Court will reverse the 9th 
circuit in Armstrong . 

Martin Luther King said that “riot 
is the voice of the unheard.” Prisoners 
have, quoting Jesse, “cooperated and exer- 
cised discipline and dignity” for nearly 
a decade while awaiting fruition of le- 
gitimate efforts to work within the 
system for political or judicial reform of 
the 100/1 drug laws. When Congress 
and Clinton chose to keep those re- 
forms from being implemented, 
federal prisoners across the country 
spoke with the voice of the unheard. 
Through effective government and 
media spin control, the federal prison 
uprisings were little more than a 
murmur. But as the director of the 
ACLU told the New York Times, “When 
people understand the truth about the 
way these laws are imposed, the fact 
they’ve had no deterrent, and the race- 
based nature of these prosecutions, 
then I think a sleeping giant is going to 
roar.” ■ 

Sources: Revolutionary Worker , 
Corrections Digest , numerous 
newspaper articles. 


WADA Squeezed Out of Existence 

by Dan Pens 


T he Washington Appellate De- 
fenders Association (WADA) 
ceased operating on July 31, 1995, because 
the nonprofit firm and the state could not 
agree to terms for a new contract. Patricia 
Novotny, WADA s assistant director said, 
“Our decision wasn’t, not to re-sign [the 
contract], but was a decision not to go 
bankrupt.” WADA had long been under 
contract to handle indigent criminal ap- 
peals in Division I (Northwest 
Washington, including Seattle). The 
courts tried but failed to persuade the WA 
legislature to raise the compensation paid 
to WADA from $1,995 per case to $2,495 
in its 1995-97 budget. The demise of 
WADA cost twenty attorneys and five 
support staff their jobs. WADA paid its 
attorneys a salary scale ranging from 
$26,000 to $43,673. 

Division I indigent criminal appeals 
will now 7 be divided between another 
nonprofit agency, the Washington Appel- 
late Project and a for-profit law firm, Nielson 
& Acosta. The WA Appellate Project pays 
its attorneys $26,500 a year. Nielsen & 
Acosta has eight attorneys, but relies on 
20 “contract attorneys” to handle the in- 
digent appeals. The contract attorneys 
will be paid between $900 and $1,300 
per case. The firm’s partners, including 
Eric Broman w ho will supervise the “temp 
worker" attorneys, say they hope to “control 
costs” by using contract attorneys who work 
out of their own offices or homes and pro- 
vide their own computers and modems 
to connect with the firm’s office. 

This year Nielson & Acosta could 
be the sole provider of indigent appeals 
in Division I. Richard Tassano, director 
of the Washington Appellate Project, has 
said that his agency won’t renew its con- 
tract unless the state changes the way it 
pays for indigent appeals. 

The demise of WADA, and the prob- 
able demise of the Washington Appellate 
Project, both nonprofit organizations who 
relied on in-house, salaried attorneys, is 
a result of the courts’ move to “competi- 
tive bidding” to assign appeals cases to 
the lowest bidder. When the court made 
that move, Eric Nielson and Carmine 
Acosta, who were both sole practitioners 
at the time, formed their law firm, put in 
a bid and were given the contract. 

As a result, salaried attorneys who 
had had the luxury of going to sleep each 


night knowing that they would have a 
job the next day, have been replaced by 
what amounts to “temps” who must pro- 
vide their own working quarters, 
computers, office supplies, health insur- 
ance, utilities, etc. and who live with the 
day-to-day uncertainty of w hether enough 
crumbs fall off of Nielson & Acosta’s 
table to feed them for another day. This 
is the type of “flexible labor” that has 
“made America more competitive in a 
global market,” and which has resulted 
in ManPower, Inc. overtaking General 
Motors as the country’s largest employer. 

What shouldn’t be overlooked in this, 
how ever, is the question of what kind of 
legal assistance will indigent prisoners 
get when their appeals are handed over 
to “the lowest bidder.” The least time 
consuming way to handle such an ap- 
peal is for the attorney to simply “go 
through the motions” of an appeal and 
hope the courts dispose of the case as 
quickly as possible. A case involving a 
reversible error by the trial court and/or 
outright wrongful conviction would be 
considerably more time consuming to 
contend with. How many of the contract 
attorneys will diligently pursue such a 
case? 

When “justice” is contracted out to 
the lowest bidder, everybody losses, 
w ell. . . everybody, perhaps except Nielson 
& Acosta. The state pays them $1,995 
per appeal, which they then “contract 
out” to free-lance attorneys who are paid 
between $900 and $1,300 per case. Who 
knows, maybe one of the twenty attor- 
neys who were formerly employed 
full-time at WADA will even become 
hungry 7 and desperate enough to beg for 
crumbs from Nielson & Acosta. 

Under the 6th amendment defen- 
dants have some rights on who 
represents them, even if they cannot af- 
ford counsel. Todd Maybrow n of the law 
firm Allen & Hansen is considering fil- 
ing suit on behalf of the 800 WADA 
clients w ho were stranded by its demise. 
Affected prisoners can contact him at: 
1001 4th Ave. Plaza #4301, Seattle, WA 
98154; (206) 447-9681. 

Prisoners whose appeals have 
been assigned to Neilson & Acosta 
and who experience problems of 
unprofessionalism (i.e. counsel won’t ac- 
cept calls, return letters, consult with 
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clients, etc.) should consider filing a 
complaint with the Washington Bar As- 
sociation. Attorney David Zuckerman, 
705 2nd Ave. Suite 1300, Seattle, WA 
98104, is willing to assist prisoners in 
drafting bar complaints pertaining to 
Nielson & Acosta . PLN is aware of sev- 
eral prisoners whose paperwork has been 
“lost” or mislaid or misfiled by Nielson 
& Acosta. ■ 

Source: Washington Journal, 
8/10/95 

Direct Action in Ohio 

by an Ohio Prisoner 

I n January of 1992, the Federal Bu- 
reau of Prisons (BOP) announced 
plans to build a federal prison in 
Columbiana County, Ohio. They planned 
to take over land owned and farmed by 
local families for generations. 

Local farmers and working folks 
pulled together to oppose the prison. The 
BOP, devious as they are, countered by 
gathering petitions from surrounding 
counties in support of the prison. The 
citizens’ opposition group hired counsel 
and a public relations firm to combat the 
BOP. After a protracted battle, BOP par- 
tially conceded and scaled the project 
back to 330 acres, from the 1,800 they 
had originally planned. The citizens’ 
group continued to fight the project by 
utilizing environmental laws because the 
proposed site is a wetland. 

However the BOP started to clear the 
land for construction. In early August 
construction was halted after hundreds 
of rounds of ammunition (.22) shells 
wrapped in foil with spikes inserted in 
the wrapping were discovered peppering 
the construction site. Heavy machinery 
or trucks rolling over these homemade 
mines would have damaged the construc- 
tion machinery (and maybe a few 
BOPers). 

[Editors Note: An FBI spokesper- 
son said a preliminary investigation 
suggested “nothing more than vandal- 
ism.” Construction was resumed, but not 
until after the construction contract was 
altered to provide a heftier budget for in- 
creased security ! ■ 


Maryland Medical Co-Pay Policy Upheld 


I n the November, 1995, issue of 
PLN we discussed case law and 
litigation strategy on challenging state laws 
requiring prisoners to pay for medical ser- 
vices. As more states pass such laws we 
foresee more litigation on the issue. A 
federal district court in Mary land has upheld 
a pro se prisoner’s challenge to the constitu- 
tionality ofMd.Ann.Code Art. 41, § 4-104. 
This statute authorizes prison officials to 
charge prisoners “a reasonable fee not to 
exceed $4 for each visit by a prisoner to 
a medical unit....” The statute provides for 
numerous exceptions, including no fees be- 
ing assessed for “needed treatment.” 

In implementing the statute the 
Mary land DOC implemented a policy 
whereby prisoners are charged $2 for 
certain non emergency medical services. 
The stated purpose of the sick call policy 
is to reduce abuse of the sick call sys- 
tem, to promote prisoner responsibility 
for their own health and to allow more 
efficient use of prison medical resources. 

Jerome Johnson filed suit challenging 
the constitutionality ofthe statute, Johnson 
earns 85 cents a day and claims that he can- 
not afford to pay the medical charges assessed 
against him. He was charged between $4 and 
$10 for medical visit s. Johnson did not 
claim he had been denied medical treat- 
ment or had been charged for treatment 
he did not receive. The defendants moved 
for summary' judgment, which the court 
granted, dismissing the suit. 

The court discussed the relevant 
eighth amendment standard used in chal- 
lenging state legislation. The court 
upheld the statute in question because it 
“is flexible and makes a wide variety of 
exceptions to avoid imposing unneces- 
sary' hardship on seriously or chronically 
ill prisoners.” Because the policy man- 
dates that no one will be denied treatment 
due to an inability to pay, “the co-pay 
policy will not result in a denial of care, 
even for inmates who abuse the system.” 

“This Court is not the first to con- 
clude that co-pay requirements for prison 
medical services are constitutional. Simi- 
lar policies have been challenged and 
upheld under the Eighth Amendment. 
See Shapley v. Nevada Board of State 
Prison Commissioners , 766 F.2d 404, 
408 (9th Cir. 1 985) (prisoner had alleged 
no facts sufficient to support allegation 
that $3.00 fee for medical visits represented 
deliberate indifference). Compare Collins v. 


Romer, 962 F.2d 1508, 1514 (10th Cir. 1992) 
(affirming district court finding that statute 
which contained no exceptions whatsoev er 
to co-payment requirement would be uncon- 
stitutional because it would deprive prisoner 
of meaningful access to health care).” 

The court rather cavalierly dismissed 
Johnson’s claim that he was too poor to af- 
ford treatment for his asthma condition 
(an inhaler) stating “No reasonable jury; 
and certainly no jury familiar with the 
costs of the health care system with 
which the non-inmate population must 
cope, could find that the defendant’s co- 
pay policy represents a cruel and unusual 
punishment in violation of the Eighth 
Amendment.” But not many jury members 
will have a total income of $26 a month and 
a complete inability to purchase or receive 
medical care and medication from any other 
source. The court held that poverty alone does 
not constitute a suspect class for equal pro- 
tection purposes and essentially sang the 
praises ofthe policy. “...The co-pay system is 
a prominent feature of most health in- 
surance-policies for precisely the same 
reasons that it was adopted in this case, 
it applies negative reinforcement to the 
human tendency to overuse those health 
care services for which someone else is 
paying, i.e. the moral hazard problem.” 

The court also rejected Johnson’s 
claim that the prison system unlawfully 
took the money from his prison account 
to pay for the medical services incurred. 
Prisoners have a protected property 7 in- 
terest in the funds in their trust accounts, 
such funds cannot be seized without a 
due process hearing. As a matter of law, 
courts must determine what process is due. 
“In this case, however, the 'process due,’ if 
any; is truly minimal. Under the defendants ’ 
co-pay policy; deductions are made from pris- 
oners ’ accounts quite simply because they 
have purchased something on their own ini- 
tiative.... In this case, the record is 
undisputed that inmates have been in- 
formed about the policy, that the policy 
requires detailed documentation of eli- 
gible medical treatment, and that 
inmates are required to sign a w Medical 
Co-Pay Log’ when services are provided 
to authorize the charges.... These proce- 
dures pass constitutional muster, and a 
pre-deprivation hearing is not required." 
See: Johnson v. Department of Public 
Safety and Correctional Services , 885 F. 
Supp. 817 (D MD 1995). B 
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CBCC Prisoners Struggle 


O n September 26, 1995, some 25 
prisoners in A unit of the 
Clallam Bay Corrections center (CBCC) 
attacked two guards and then attempted 
to barricade themselves and the guards 
within the 33 cell pod unit. The guards 
succeeded in escaping after being 
sprayed in the face with spray cleaner. 
The unit was placed on lockdown and 
remained that way until the morning of 
September 29, 1995. A prison spokes- 
person stated that at least two prisoners 
would be referred to the Clallam County 
prosecutor for criminal prosecution. The 
spokesperson claimed that the prisoners 
had tried to take the two guards hostage. 

This is not the first time CBCC pris- 
oners have rebelled. On April 16, 1995, 
prisoners at CBCC caused well over 
$30,000 in damages by totally demol- 
ishing a unit pod with cleaning utensils; 
that uprising was suppressed three hours 
later by guards with stun grenades. 

Longtime readers of PLN may re- 
call that PLN ' s very first issue, in May 
of 1990, kicked olf with a front page 
story about an uprising at CBCC where 
prisoners who were being beaten by 
guards were defended by other prison- 
ers and the prison’s close custody unit 
was seized and held by prisoners for 
three hours. Basically, not much has 
changed at CBCC. 

The amazing thing about this inci- 
dent wasn’t so much that it received little 
attention from the corporate media but 
the blatantly untrue headline in the Pen- 
insula Daily News article of September 
29, 1995, by Mike Dawson which head- 
lines with "Prison riot lacks motive” and 
in smaller print another headline says: 
'‘Corrections: Probe shows inmates were 
without grievances.” Upon reading 
Dawson’s article it is readily apparent 
that he never contacted any prisoners or 
spoke to any of them, not even the ones 
being charged with criminal offenses. 
PLN contacted CBCC prisoners and 
found, not surprisingly, that they had 
plenty of grievances. With journalism 
like Dawson’s he should just put "DOC 
handout” as the by-line. 

CBCC prisoners report "There is no 
way I could list each and every reason 
that prisoners here ‘act up. . . . The com- 
plaints are: "Recreation, at one point we 


had a hobby craft room, but it was taken 
from us so the [guards] would have some 
place to train new [guards]. The same is 
true with our bandroom. The yard is con- 
stantly closed due to some mysterious fog 
that no one can see except the [guards]. 

"Chow Halls. The chowhalls are 
tiny, there is only enough room for ap- 
proximately 90 prisoners but the [guards] 
pack 198 prisoners in there at once on a 
daily basis. The menu that was sent from 
Olympia as to how much food we are 
supposed to get is drastically reduced, i.e. 
fruit juice, fresh fruit and the main course 
is usually cut in half. 

"Religious Programs: Any religion 
other than Christianity is heavily scruti- 
nized by chapel staff and the [guards], 
making it extremely difficult, often times 
impossible to properly fulfill religious 
obligations or ceremonies. 

"Store prices. The store prices here 
are about 20-40% higher than any other 
joint. The [guards] have recently pulled 
all radios from the store list, promising 
to replace them with walkmans. None has 
been located and when it is it will cost 
about $90 each, not to mention a lame 
store list. 

"Staff corruption. The staff here is 
really fucked up, and what makes it worse 
is that they are all related to each other 
and make sure to cover each other’s 
tracks. None of the staff follow WAC 
rules. They make up shoe string policies 
daily. They force prisoners to program 
ana don’t provide enough jobs or school 
slots. When a prisoner is unable to pro- 
gram he is locked in his cell for most of 
the day and his good time is taken. Pris- 
oners’ property is consistently stolen by 
the [guards]. There is constant misuse 
of the inmate betterment fund. The griev- 
ance system is a joke, no steps are ever 
taken w ithin the institution to correct any 
problems. [Any prisoner complaints of 
staff misconduct result in the prisoner 
being infracted and harshly punished for 
"lying.” See, PLN. Vol. 2, No. 7, Prison- 
ers and the Grievance System,] The unit 
counselors never make any attempts to 
work with prisoners to help them better 
themselves, all they do is push through 
loss of good time paperwork. Legal mail 
is unlawfully opened and regular mail is 
constantly stolen. Harassment of visitors 


is commonplace. The [guards] are over- 
all... and are constantly physically and 
verbally abusive towards prisoners [This 
is a long-standing practice. See: PLN, 
Vol. 2, No. 2, Clallam Bay Prisoner Bru- 
talized.] 

"Legal Library. The law library is 
small. It only has room for 16 people at 
a time.” 

Did the newspaper say prisoners 
"were without grievances”? Other CBCC 
prisoners reported that CUS Schneider 
had contributed to the uprising by insti- 
tuting even more repressive policies, 
such as denial of TV and radio during 
cell confinement. This is at a prison 
where some 25% of the prison popula- 
tion is routinely on "cell confinement” 
at any given time for petty rule viola- 
tions and the cell confinement can and 
does last for periods of up to 180 days. 

CBCC prisoners report that with 
regards to the September 26 incident 
"There was no attempt to take any hos- 
tages. Basically a few prisoners w ere sick 
of all this shit and attempted to assault a 
few [guards] who entered their living 
quarters. When the [guards] fled the 
doors were barricaded and some fires 
were set. The prisoners were gooned af- 
ter about 15 minutes and taken to IMU 
where I am sure they will be buried. Ba- 
sically it was just a message to tell the 
[guards] "We ain’t going for it anymore 
and some changes better be made. Who 
knows what will happen next.” 

The ongoing series of events at 
CBCC, which include several shootings 
of prisoners, a counselor being taken hos- 
tage, beatings of prisoners, etc., can 
easily be attributed to the fact that con- 
trary to public opinion, CBCC is 
"managed like a Nazi concentration 
camp” (a direct quote from a senior WA 
DOC official) where confrontation is 
actively sought and any type of peaceful 
protest or dissent is ruthlessly crushed. 
The federal courts in Seattle have given 
their rubber-stamp to this process by re- 
fusing to address the ongoing series of 
civil and human rights violations at 
CBCC. The hard hitting investigative 
reporting by the likes of Dawson don’t 
help either. ■ 

Sources: Peninsula Daily News, Sep- 
tember 28-29, 1995. CBCC Prisoners. 
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Texas Anti-Litigation Law 


I n its 1995 session, the Texas leg- 
islature passed a bill that amends 
and modifies Subchapter B, Chapter 15 
of the Civil Practice and Remedies Code, 
purportedly to combat “frivolous or ma- 
licious litigation filed by inmates.” By 
now PLN readers should be familiar with 
this type of legislation. Highlights of the 
Texas version include: after a court dis- 
misses a prisoner’s claim, the court “on 
the court’s own motion or the motion of 
any party or the clerk of the court, may 
advise the department [of Corrections] 
that a mental health evaluation of the 
inmate may be appropriate.” 

The law requires prisoners to ex- 
haust the prison grievance system before 
filing any litigation. “A court shall dis- 
miss a claim if the inmate fails to file 
the claim before the 31st day after the 
date the inmate receives the written de- 
cision from the grievance system.... If a 
claim is filed before the grievance sys- 
tem procedure is complete, the court 
shall stay the proceeding with respect to 
the claim for a period not to exceed 180 
days to permit completion of the griev- 
ance system procedure ” 

The law allows the court to order 
prisoner litigants to pay court fees, court 
costs, and other costs. These include “ex- 
penses of sendee of process; postage; and 
transportation, housing, or medical care 
incurred in connection with the appear- 
ance of the inmate in the court for any 
proceeding.” The court may direct the 
prisoner litigant to “pay an amount equal 
to or the lesser of: 20 percent of the pre- 
ceding six month’s deposits to the 
inmate’s trust account; or the total 
amount of court fees and costs. ... In each 
month following the month in which 
payment is made... the inmate shall pay 
an amount equal to or the lesser of: 10 
percent of that month’s deposits to the 
trust account; or the total amount of court 
fees that remain unpaid.” 

The law requires the TDCJ (Texas 
Department of Criminal Justice), upon 
receipt of a “final order” from a court 
which dismisses a suit as “frivolous or 
malicious” to forfeit: “60 days of an 
inmate’s accrued good conduct time...” 
if it is the first “frivolous” suit to have 
been dismissed, 120 days for the second 


by Dan Pens 

suit, and 180 days for each subsequent 
dismissal. 

One of the most bizarre sections of this 
law proclaims that “the state may deduct from 
any monetary obligation [read “award of 
§1983 monetary damages”] owed to an 
incarcerated person: the cost of incar- 
ceration...” and any “court fees, court 
costs, or other costs” which remain un- 
paid. In other words, if a prisoner sues 
the TDCJ for having his dental and/or 
skeletal architecture rearranged by the 
boots and batons of TDCJ guards, and is 
awarded damages by the court, the TDC J 
can suddenly determine that the prisoner 
should be singled out to be have “cost of 
corrections” assessed against him. 
[Courts have already ruled such a provi- 
sion unconstitutional, Hankins v. Finnel , 
964 F.2d 853 (8th Cir. 1992)]. 

Almost identical legislation was 
passed last year in Iowa, Arizona, Indi- 
ana, and is under consideration (or has 
been passed) in a number of other states. 
How is it that so many widely scattered 
states can all come up with almost iden- 
tical legislation simultaneously? And 
why is it that all of this anti-litigation 
legislation sounds like it sprang from an 
assistant attorney general’s wet dream? 
Enter the National Association of 
Attorney’s General (NAAG). 

As reported in Corrections Manag- 
ers 'Report (Vol. INo. 1, June/July 1995), 
“NAAG, working with a group of assis- 
tant attorneys general from around the 
country who do corrections work, has 
developed a model federal and state leg- 
rstation to address the problem of 
frivolous inmate litigation.... it provides 
disincentives to bringing frivolous suits, 
and... provides for: a potential loss of 
earned release credits if the prisoner is 
found to have submitted a malicious 
claim or false testimony; a restoration of 
partial state immunity from claims for 
relief of non-serious injury; a provision 
allowing the state to assess ana collect a 
fee from each prisoner for the annual cost 
of incarceration and providing for an 
offset against any judgment the prisoner 
might obtain.” Sound familiar? 

What the NAAG has produced is 
what I refer to “cookie cutter legislation.” 
That is, they have a conference and draw 
up their legislative wish list. They then 


employ professionals to convert the wish 
list into fully complete, “pre-packaged” 
legislation, and distribute the prepared 
legislation to the US congress and all fifty 
state legislatures. The NAAG insures 
that each legislative body will not only 
get a copy of the cookie-cutter legisla- 
tion, but that the proposed legislation 
will be presented by (and lobbied for by) 
a local NAAG representative. 

If you have not seen this particular 
cookie being baked in your state legisla- 
ture, look for it soon. A federal version 
was included in the U.S. House of 
Representative’s version of the crime bill, 
however most of the provisions were re- 
moved in conference committee and not 
included in the final bill. They are being 
repackaged, however, as part of the 
GOP’s “Contract On America.” ■ 

Women Prisoners Lose 
Discrimination Suit 

I n the December ’94 issue of PLN 
we reported Klinger v. Nebraska 
DOC , 31 F.3d 727 (8th Cir. 1994) which 
had reversed an earlier ruling, at 824 F. 
Supp, 1374 (D NE 1993), PLN. Vol. 4, 
No. 12, which had held that women pris- 
oners in Nebraska were discriminated 
against because they received almost 
none of the educational and vocational 
opportunities that male prisoners re- 
ceived. The appeals court reversed, 
holding that male and female prisoner 
were not similarly situated for fourteenth 
amendment purposes. 

In- this ruling the district court es- 
sentially carries out the appeal court’s 
command and reverses his prior ruling 
and vacates its Title IX holding. In this case 
the court held that no gender based discrimi- 
nation took place because women prisoners 
at the state’s prison for women and male 
prisoners at the state penitentiary were 
not “similarly situated” for fourteenth 
amendment analysis The women also 
sued claiming that Title IX of 20 U.S.C. 
§ 1681-1688, which bans discrimination 
in educational programs receiving fed- 
eral funds, was being violated. The court 
held that there was no Title IX violation 
because the prisoners were not similarly 
situated. See: Klinger v. Nebraska DOC, 
887 F. Supp. 1281 (D NE 1995). ■ 
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7th Circuit Clarifies “Frivolous” and Safety Standard 


T he court of appeals for the sev- 
enth circuit ruled that a district 
court must determine a suit is not only 
legally insufficient but that it cannot be 
saved by amendment before the court can 
dismiss the suit as frivolous under 28 
U.S.C. § 1915. In its ruling the appeals 
court defines the appropriate level of ap- 
pellate review for § 1915(d) dismissals. 
This ruling is highly significant for pro 
se prisoner litigants because the court 
also discussed means by which such liti- 
gants can conduct pre litigation 
investigation in order to sue the proper 
parties. It also discussed the appropri- 
ate standards in eighth amendment 
safety cases. 

Jason Billman, an Indiana state 
prisoner, filed suit under 42 U.S.C § 
1983, claiming prison officials were de- 
liberately indifferent to his right to be 
safe from attack by other prisoners. 
Billman claimed he was raped by his 
HIV positive cellmate after prison offi- 
cials placed the cellmate in his cell 
knowing he had a lengthy history of 
sexually assaulting other prisoners. He 
also claimed that an unknown guard 
stood by while the rape was occurring 
and did nothing to assist him. The dis- 
trict court dismissed the suit on the 
ground it was frivolous pursuant to 28 
U.S.C. § 1915(d). Section 1915 allows 
courts to waive the payment of filing fees 
so indigents can file suits if they cannot 
afford the fee. Most prisoner suits are 
filed without prepayment of the filing 
fees. 

The court of appeals held that the 
dismissal was “at the very least, a tech- 
nical error.” “The judge’s error was 
substantial and not merely technical if 
the suit was not frivolous; and although 
the Supreme Court has ruled that the 
standard of appellate review of a deter- 
mination of frivolousness under 28 
U.S.C. § 1915(d) is the deferential 'abuse 
of discretion’ standard, Denton v. 
Hernandez , 504 US 25, 112 S.Ct. 1728 
(1992), this cannot be understood en- 
tirely literally. En route to determining 
that a claim is frivolous, the district court 
must determine whether it is legally in- 
sufficient, an issue purely of law on 
which appellate review 7 is plenary.... 
Where discretion in a meaningftii sense 


enters is where-and this is also involved 
in this case-the district court, having de- 
cided that the complaint is legally 
insufficient, also decides that the suit is 
so hopeless that the plaintiff should be 
prevented from trying to save it by 
amending the complaint.” That is the 
practical effect of such dismissals unless 
the plaintiff can get the money to pay the 
filing fees. Readers w ill note that the only 
record in this case was the complaint it- 
self, which for § 1915(d) purposes must 
be assumed to be true unless the allega- 
tions are delusional or fantastic. 

In discussing the legal sufficiency of 
the complaint the court noted that prison 
officials violate prisoners’ eighth amend- 
ment rights when they act with deliberate 
indifference to the prisoner’s safety. “But 
to be guilty of 'deliberate indifference’ 
they must know they are creating a sub- 
stantial risk of bodily harm. If they place 
a prisoner in a cell that has a cobra, but 
they do not know that there is a cobra 
there (or even that there is a high prob- 
ability that there is a cobra there), they 
are not guilty 7 of deliberate indifference 
even if they should have known about 
the risk, that is, even if they were negli- 
gent-even grossly negligent or even 
reckless in the tort sense-in failing to 
know. .. But if they know that there is a 
cobra there or at least that there is a high 
probability of a cobra there, and do noth- 
ing, that is deliberate indifference. 
Farmer v. Brennan , 114 S.Ct. 1970. 1979 
(1994) [PLN, Vol. 5, No. 7]; Miller v. 
Neathery. , 52 F.3d634, 638 (7th Cir. 1995).” 

The lower court had dismissed the 
suit because Billman ’s complaint made 
no allegations concerning the defen- 
dants’ state of mind, w hich was necessary 
in order to prevail on his claim. The ap- 
peals court held this was legal error. “It 
is no doubt true that if the official who 
assigns inmates to cells knew that 
Crabtree had a propensity to rape his 
cellmates and was HIV-positive, his as- 
signing Billman to the same cell without, 
at the least, warning Billman and, per- 
haps, without then giving him a chance 
to reject the assignment would be delib- 
erate indifference for the consequences 
of which-the fear and humiliation in- 
flicted by the rape and the fear of 
contracting the AIDS virus (and there- 


fore eventually AIDS) from it-he would 
be liable to Billman in damages.” Un- 
fortunately, Billman did not make any 
of these allegations in his complaint. 

The court notes that tort plaintiffs 
w ho do not know 7 the identity of w ho in- 
jured them ordinarily cannot sue. The 
court noted the reality 7 that prisoners have 
virtually no means by which to conduct 
a precomplaint inquiry (when asked 
about this during oral argument the 
DOC’s attorney smiled at the judges). 
While Billman knew he had been injured 
he did not know the identity of the offi- 
cial who assigned him to the cell w here 
he was raped. 

“We do not think that the children’s 
game of pin the tail on the donkey is a 
proper model for constitutional tort law 7 . 
If a prisoner makes allegations that if true 
indicate a significant likelihood that 
someone employed by the prison system 
has inflicted cruel and unusual punish- 
ment on him, and if the circumstances 
are such as to make it infeasible for the 
prisoner to identity that someone before 
filing his complaint, his suit should not 
be dismissed as frivolous.” The court did 
not limit this principle to prisoner cases 
but held it can be applied to all cases 
where a plaintiff has suffered injury at 
the hands of a collective body, i.e., po- 
lice agencies. 

The court emphasized that Billman 
was not being “given a break” because 
he lacked legal skills or because his com- 
plaint was being read generously because 
these could not supply the missing de- 
fendants. “Our point is that because 
Billman is a prisoner he may not be in a 
position to identify the proper defen- 
dants, or all of them, in his complaint. If 
he were not a prisoner, yet could not rea- 
sonably be expected to identify the 
wrongdoers without the aid of pretrial 
discovery, his suit would not be dis- 
missed.... The peculiar perversity of 
imposing heightened pleading standards 
in prisoner cases-a course of highly 
doubtful propriety after Leatherman v. 
Tarran t County Narcotics In tell igence & 
Coordination Unit , 113 S.Ct. 1160 
(1993)- is that it is far more difficult for 
a prisoner to w rite a detailed complaint 
than for a free person to do so, and again 
this is not because the prisoner does not 
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7th Circuit (cont.) 


News in Brief 


know the law but because he is not able 
to investigate before filing suit. We think 
it is the duty of the district court to assist 
him, within reason, to make the neces- 
sary investigation.” 

Discussing how this duty might be 
discharged the appeals court suggested 
that district courts can request attorneys 
to represent prisoners for the limited pur- 
pose of determining whether the 
complaint can be amended to name as a 
defendant anyone who there is reason to 
believe inflicted an actionable wrong on 
the plaintiff. "The lawyer can conduct 
the necessary inquiry before the original 
named defendants are put to the bother 
of responding to the complaint.” Lower 
courts may also require that plaintiffs 
make efforts to locate counsel on their 
own before intervening. “We do not want 
to straitjacket our district judges. But we 
do not think it an adequate discharge of 
judicial duties to turn away a prisoner 
because confinement has prevented him 
from preparing what may well be a meri- 
torious complaint.” The appeals court 
affirmed dismissal of the Department of 
Corrections but reversed and remanded 
with regards to Billman’s remaining 
claims. See: Billman u Indiana Depart- 
ment of Corrections \ 56 F.3d 785 (7th 
Cir. 1995). ■ 

Back on the Chain Gang 

J ohn Stossel of ABC’s 20/20 calls 
himself a libertarian. But rather 
than criticizing the reappearance of 
chain gangs as an assault on human lib- 
erty, Stossel promoted them on the June 
9, 1995, broadcast as “reasonable pun- 
ishment” and “only fair.” When one 
Alabama prisoner pointed out that 
“you’re not allowed to chain an animal 
up in Montgomery,” Stossel retorted, 
“Animals don’t break the law.” (The 
same logic could be used to justify burn- 
ing at the stake.) 20/20 anchor Hugh 
Downs also could not see what was 
wrong with using shackled prisoners for 
slave labor: “I can’t see the cruelty,” said 
Downs, who serves as the chair of the 
U.S. committee for UNICEF. | 

Reprinted from Extra Update , 
August, 1995. 


IN: A1 Parke, the new warden at 
the Indiana State Prison has solved his 
understaffing problems by cutting the 
number of required staff at the prison. 
He now has all slots filled simply by de- 
creasing the number of slots. 

VA: On June 30, 1995, Virginia’s 
only prison program that treated sex of- 
fenders was shut down ostensibly because 
it “didn’t work.” Governor Allen, who 
canceled the $220,000 a year program, 
said sex offenders will have to “heal 
themselves.” 

Australia: On September 24, 1995, 
guards at 18 out of 26 jails in the state of 
New South Wales went on a 24 hour 
strike to protest video surveillance cam- 
eras replacing security towers. A 
spokesperson for the guards union said 
the strike was called because prison of- 
ficials had not honored a promise to staff 
towers until the new equipment was 
properly working. A week before this two 
prisoners escaped from a jail, and it was 
not filmed. Police were brought into the 
jails to guard the prisoners. 

Columbia: On October 3, 1995, the 
government announced a plan to reduce 
the prison sentences of kidnappers who 
keep their victims alive and well fed and 
stated that ransom payments would be 
made by the government to assure pay- 
ment. Family members would be 
prohibited from making the payments 
themselves. Kidnappers who are caught 
and who treated the victims well would 
be offered a reduced prison sentence. 
Nearly 100 people a month are kid- 
napped for ransom in Columbia, one of 
the highest kidnapping rates in the 
world. 

Germany: On October 6, 1995, 11 
prisoners in the Lingen prison escaped 
by cutting through the fence with bolt 
cutters, climbing a wall and fleeing on 
foot. Police recaptured three of the es- 
capees within hours, the remainder were 
the subject of a manhunt. 

Kenya: Almost three prisoners a 
day died in Kenyan prisons in the first 
nine months of 1995. Of the 819 prison- 
ers who died, 528 were serving sentences 
and 29 1 were detained pending trial. The 
main causes of death were AIDS, ma- 
laria, meningitis and diarrheal diseases. 
Government officials blamed the high 
death rate on overcrowding and a lack 


of money. As of July, 1995, Kenya’s 78 
prisons, designed to hold 21,000 pris- 
oners, held 37,066. On October 10, 1995, 
president Daniel Arap Moi freed almost 
11,000 prisoners with less than six 
months remaining on their sentences in 
order to free up prison space. Lack of 
money means the situation will continue. 

Columbia: On November 8, 1995, 
guerrillas with the Revolutionary Armed 
Forces of Columbia (FARC ) attacked the 
San Isidro prison in the city of Popayan 
and freed 78 prisoners and killed one 
guard. The guerrillas used rocket pro- 
pelled grenades to punch holes in the 
wall, allowing the prisoners to escape. 
The prison was almost totally destroyed 
in the attack. Many of the freed prison- 
ers were captured FARC members. 

PA: Allegheny County Jail guard 
Charles Kainz was reprimanded Novem- 
ber 16, 1995, after he was caught using 
black prisoners’ mug shots for target 
practice. The guard union protested the 
reprimand. One of the photos used for 
target practice was that of Harold Cook, 
who is suing the jail warden for making 
him and five other prisoners scrub a din- 
ing room floor naked after a food fight. 

OH: On October 19, 1995, former 
Allen County Correctional Institution 
guard Elza Ward was sentenced to two 
years in prison for smuggling marijuana 
into the prison. Ward was arrested after 
prison officials discovered a plastic bag 
full of marijuana in his sock when he 
reported to work. 

MI: In September, 1995, a jury held 
that a prison guard who was raped by 
prisoner Eric Davidson should receive 
$995,093 in damages. The jury held that 
another guard, Roosevelt Sherrod, prod- 
ded Davidson into committing the rape 
by making sexual jokes with him and 
placing a bet as to who would be the first 
person to have sex with the female guard. 
Davidson won the bet on January 27, 
1993, when he grabbed the guard, 
dragged her into his cell and raped her 
repeatedly for 90 minutes during a stand- 
off with prison officials. It is unclear who 
will pay the jury award, Sherrod or the 
state. Davidson was transferred to a con- 
trol unit, and two weeks later was 
“discovered” hung in his cell, an “ap- 
parent suicide.” 
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Sexual Extortion Violates Eighth Amendment 


A federal court in the District of 
Columbia held that a prisoner 
who was extorted for sex by a prison 
guard and labeled a snitch as a result 
states a claim for an eighth amendment 
violation and qualified immunity is not 
appropriate. Gregory Thomas is a Dis- 
trict of Columbia prisoner in the Lorton, 
VA prison. He filed suit claiming that 
sergeant Charles Ingram forcibly 
touched his penis on several occasions 
in order to coerce Thomas into having 
sex with him. When Thomas refused to 
have sex with Ingram the latter sexually 
harassed and intimidated Thomas and 
spread rumors within the prison that 
Thomas was gay and a snitch who had 
testified against his co-defendants in a 
drug distribution case. Thomas reported 
Ingram’s activities to prison officials on 
several occasions but no action was taken 
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to either discipline Ingram or protect Tho- 
mas. The defendants filed a motion to 
dismiss the suit for failing to state a claim 
or, in the alternative, for summary judgment 

The district court denied the mo- 
tions, holding that Thomas had stated a 
claim. “Sexual assault, coercion and ha- 
rassment of the sort alleged by plaintilf 
violate contemporary standards of de- 
cency and can cause severe physical and 
psychological harm.... Unsolicited sexual 
touching, harassment, and coercion are 
‘ simply not part of the penalty that crimi- 
nal offenders pay for their offenses 
against society.’ Farmer v. Brennan, 114 
S.Ct. 1970, 1977 (1994).” 

“‘When prison officials maliciously 
and sadistically use force to cause harm, 
contemporary standards of decency al- 
ways are violated. This is true whether 
or not significant injury is evident.’ 
Hudson v. McMillian , 503 US 1, 9, 112 
S.Ct. 995, 1000 (1992).... Where no le- 
gitimate law enforcement or penological 
purpose can be inferred from the 


defendant s alleged conduct, the harass- 
ment itself may also be sufficient 
evidence of a malicious and sadistic state 
of mind.... That is the case here.” 

The court cited numerous cases from 
various circuits which supported 
Thomas’s claim that Ingram violated his 
eighth amendment rights by inciting 
other prisoners to assault him as well as 
the psychological injuries resulting from 
Ingram’s behavior. The court also held 
the claims were sufficient to assert the 
liability of the District of Columbia for 
failing to properly train and supervise 
Ingram, namely by ignoring Thomas’s 
administrative complaints. 

The court denied Ingram qualified 
immunity stating “that any reasonable 
prison official would have known that 
to try to force an unwanted and prohib- 
ited sexual act on an inmate is objectively 
unreasonable and in violation of the 
inmate’s rights.” The case was set for trial 
on the merits. See: Thomas v. District of 
Columbia , 887 F. Supp. 1 (D DC 1995). ■ 
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Chomsky Tape Available 


Noam Chomsky is America’s foremost dissident intellectual. He gives 
excellent, piercing analysis of American foreign and domestic policy and whose 
interests it serves. We have frequently recommended his books. Now, for a 
limited time PLN has a one hour radio version, on tape, of the movie Manufac- 
turing Consent : Noam Chomsky and the Media. Puzzled about media coverage 
on crime and its bias? Chomsky spells it out in the foreign policy context. 

These are factory tapes made out of transparent plastic, they are not 
factory sealed. These were donated to PLN for use as a fund-raiser. To order 
tapes please send $10 per tape including shipping, to PLN and specify that you 
want the tape. This is a great buy with the money going to a worthy cause. 
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1995 Index Introduction 

With this issue we are happy to announce that every January we will publish a subject and case citation index of all articles 
that appeared in the previous year’s issues. We welcome any comments, feedback or suggestions you may have on how we can 
improve the indexes. The indexing was done by the editors of PLN who have no formal in training in this area. We have tried 
to make it as user friendly and helpful as possible. Explanatory notes on what the symbols mean appear at the beginning of 
each index. 

We have indexes similar to this one available for all PLN back issues. To obtain copies please send $5.00 per year and 
specify the year(s) you want. The 1990-91 indexes are being counted as one index (i.e. $5 gets both of them) because we only 
published eight issues in 1990. 

You can purchase individual year sets of PLN (including the index) for only $50 per year, just specify the year that you 
want. 

Complete indexed sets of all PLN back issues (from May, 1990 through December, 1995) are available for only $300, 
postage paid. This includes all indexes. 

We have limited supplies of single issues available. For 1995 we still have all issues except June and May; for 1994 we 
have March, April, June, July, August, September, October and December. For 1993 we have April and December. We have a 
few miscellaneous issues for 1991, 1992 and 1993, write if you want any of these. For 1990 we have July, August, September 
and October issues available. These single issues are available for only $1 each while supplies last. Specify the issues you want 
if you have a preference. Looking at the early PLNs you can see how far we’ve come over the years. 

As a concluding note, the index confirms what PLN subscribers already know: we offer more prison news and legal 
reporting than any other publication for the cheapest price. So please encourage others to subscribe. 
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1473 (10th Cir. 1994). 

— CA BPT Lawyer Sentenced; 1:8 
— Former TX Parole Board Chairman Sentenced; 2:11 
— DA Liable for Preventing Court Appearance; 5:13; Lemmons v. 
Law Firm of Morris and Morris ; 39 F.3d 264 (10th Cir. 1994). 

CIVIL COMMITMENT 

TRO Granted in Alaska Sex Offender Registration; 12:16; Rowe v. 

Burton , 884 F. Supp.. 1372 (D AK 1994). 

WA Civil Commitment Law Ruled Unconstitutional; 11:1; Young v. 

Weston , 898 F. Supp.. 744 (WD WA 1995). 

WA Civil Commitment Sham; 5:17 
WA Special Commitment Center Failing; 3:11 
WI Enacts Sex Predator Law; 1:11 

— Court Access May Require Counsel; 12:21; Cornett v. Donovan , 
51 F.3d 894 (9th Cir. 1995). 

— NJ Sex Offender Registration Ruled On; 7:10; Artway v. 
Attorney General of New Jersey , 876 F. Supp.. 666 (D NJ 
1995).' 

— Sexual Abuse in Vermont Prisons; 11:18 


CIVIL PROCEDURE 

4th Cir. Clarifies EFP Dismissal Sandard; 7:2; Nasim v. Warden, 
Maryland House of Detention, 42 F.3d 1472 (4th Cir. 1995). 
All Writs Act Limited; 10:16; Ivey v. Harney, 47 F.3d 181 (7th Cir. 
1995). 

Dismissal for Failure to Amend Complaint Reversed; 7:11; 

Simmons v. Abruzzo , 49 F.3d 83 (2nd Cir. 1995). 

Hearing No Substitute for Trial; 8:19; Hobbs v. Lockhart , 46 F.3d 
864 (8th Cir. 1995). 

IFF Dismissal Reversed; 8:13; McCaslin v. First National Bank, 

43 F.3d 1182 (8th Cir. 1994). 

Martinez Hearing Reversed; 8:14; Janke v. Price, 43 F.3d 1390 
(10th Cir. 1994). 

No Interlocutory' Appeal From Judgement; 2:11; Littlewind v. Rayl, 
33 F.3d 985 (8th Cir. 1994). 

No Interlocutory Appeal of Discovery Order; 7:4; White v. Nix, 43 
F.3d 374 (8th Cir. 1994). 

Prisoners Entitled to Rely on Marshalls for Service; 12:23; 

Graham v. Satkoski, 51 F.3d 710 (7th Cir. 1995). 

Shackled Litigant Denied Due Process; 8:15; Davidson v. Riley, 44 
F.3d 1118 (2nd Cir. 1995); 45 F.3d 625 (2nd Cir. 1995). 
Supreme Court Rejects Govt Inter-Locutory Appeals in Civil 

Rights Suits; 9:4; Johnson v. Jones, 1995 WL 347244 (US), 63 
LW 4552 (1995). 

Time Barred Dismissal Reversed; 1 1 :20; Fratus v. Deland , 49 F.3d 
673 (10th Cir. 1995). 

— BOP Prisoners Must Exhaust Administrative Remedies; 9:23; 

Nigro v. Sullivan, 40 F.3d 990 (9th Cir. 1994). 

— Confinement Claim Barred by Res Judicata; 7:10; Rooding v. 

Peters , 876 F. Supp.. 946 (ND IL 1995). 

— Damage Awards Can be Used for Restitution; 2:15; Beeks v. 


Hundley, 34 F.3d 658 (8th Cir. 1994). 

— Jury Demand Must Be Timely; 12:20; Burns v. Lawther , 53 F.3d 
1237 (11th Cir. 1995). 

-Population Cap, Fines Affirmed; 10:17; Alberti v. Klevenhagen , 
46 F.3d 1347 (5th Cir. 1995). 

— Prisoners Entitled to Meaningful Ad Seg Review; 7:6; Giano v. 
Kelley, 869 F. Supp.. 143 (WD NY 1994). 

- Reversal of Disciplinary Hearing Doesn’t Moot Suit; 12:6; 

Muhannad v. Kinney, 51 F.3d 762 (8th Cir. 1995). 

—Medical Evidence Required to Win Delay Claim; 11:13; 

Beyerbach v. Sears, 49 F.3d 1324 (8th Cir. 1995). 

— Police Report Inadmissible in Rape Case; 3:4; Miller v. Field, 
35 F.3d 1088 (6th Cir. 1994). 

COMMENTARY 

Attention Prisoners Convicted of Drug Offenses!; 6:13 
Just Say “No?”; 6:12; McLaughlin, Phillip 
Prisoners as NAFTA Export?; 5:17 
The New Politics of Crime; 6:13; Pens, Dan 
A Viable ACA Litigation Strategy; 4:1; Reed, Little Rock 
— Armed and Dangerous; 5:25; Levasseur, Raymond Luc 
— CA Prison Guards - A Potent Political Interest Group; 3:1; Pens, 
Dan 

-Contract With America = Contract on Prisoners; 2:1; Wright, 
Paul 

- Did Warden Seek SOCF Riot?; 1:14 
— Feeding at the Trough; 11:15 

— Lucasville 1994 “Spilt Milk”; 1:13; Perotti, John 
— Old Friends Only; 11:16; Lomax, Adrian 
— Police, Death and Inquests; 8:21; Lomax, Adrian 
— Prison TV: Aid and Comfort to the Enemy; 6:11; Lomax, Adrian 
— S&L Looters Do less Time than Petty Thieves; 5:21; Wright, 
Paul 

— Televisions in Prison; 1:19; Reader Mail 
— Tennis Shoes Cost US Taxpayers Over $8,000; 1:12 
— The Last Mile; 6:18; Byrd, Johnny “Byrd Dog” 

— The Political Base of the Death Penalty; 5:20; Zucker, Monica 
— Tommy’s Jobs Program; 5:18; Lomax, Adrian 
— WA Civil Commitment Sham; 5:17 

- Winds of Unrest Blowing Over Arizona; 6:9; Rainman 
—Prison Weight Lifting is a Nonsense Issue; 3:17; Wright, Paul 

— WA “Corrections” Committee; 3:15; Wright, Paul 

CONDITIONS OF CONFINEMENT 

A Viable ACA Litigation Strategy; 4:1; Reed, Little Rock 
Asbestos Exposure States Claim; 10:16; Gonyer v. McDonald , 874 
F. Supp.. 464 (D MA 1995). 

Chain Gangs Challenged in Court; 9:10; Austin v. James, Case No. 
95-T-637-N. 

Exposure to Cold Illegal, Rectal Search Upheld; 2:13; Del Raine v. 

Williford, 32 F.3d 1024 (7th Cir. 1994). 

No Immunity for Cold Filthy Cell; 6:3; Wilson v. Schomig, 863 
F.Supp. 789 (ND IL 1994). 

Open Prison Barracks Unsafe; 12:7; Smith v. Norris, 877 F. Supp.. 
1296 (ED Ark 1995). 

PA Class Action Settlement Published; 7:11; Austin v. Pennsylva- 
nia Dept, of Corrections, 876 F. Supp.. 1437 (ED PA 1995). 
Settlement Reached in MT Prison Case; 3:10; Langford v. Racicot, 
(Not Cited).. 

State Prisons Subject to RA & ADA; 4:12; Torcasio v. Murray, 862 
F.Supp. 1482 (ED VA 1994). 

WI Court Upholds DOC Classification Policy; 12:4; State v. 

Burrus , 57 CrL 1208, 5-31-95. 


January 1996 


16 


Prison Legal News 



— 4th Cir. Clarifies IFP Dismissal Sandard; 7:2; Nasirn v. Warden, 
Maryland House of Detention, 42 F.3d 1472 (4th Cir. 1995). 
— Denial of Food May Violate Eighth Amendment; 7:9; Williams 
v. Coughlin, 875 F. Supp.. 1004 (WD NY 1995). 

— Detainees Entitled to Hygiene Items; 11:21; Wilson v. Cook 
County Board of Commisisoners, 878 F. Supp.. 1163 (ND IL 
1995). 

— Detainees Entitled to Hygiene Items; 11:21; Landfair v. 

Sheahan, 878 F. Supp'. 1106 (ND IL 1995). 

— Kansas Ad-Seg Plan Clarified; 1:5; Porter v. Finney, 857 
F.Supp. 65 (D KS 1994). 

— No Change in Michigan Consent Decrees; 12:16; Hadix v. 

Johnson, 879 F. Supp.. 743 (ED MI 1995). 

— Pelican Bay Ruling Issued; 8:3; Madrid v. Gomez, 1995 WL 
17092 (ND Cal). 

— Population PI Vacated; 4:9; Taylor v. Freeman , 34 F.3d 266 (4th 
Cir. 1994). 

— Prisoners Entitled to Safe Jail; 11:23; Hale v. Tallapoosa 
County, 50 F.3d 1579 (11th Cir. 1995). 

— Translators Required for Medical Interviews; 10:12; Anderson v. 

County of Kern , 45 F.3d 1310 (9th Cir. 1995). 

— Trial Required on Clothing Claim; 9:22; Wilkens v. Moore, 40 
F.3d 934 (8th Cir. 1994). 

— Unconstitutionality of Florida’s Outdoor Yard Policies for Close 
Management Prisoners; 1:1; Van Poyck, William 
— Attorney Fees Awarded in MCC Suit; 9:21; Taifa v. Bayh , 868 
F. Supp.. 237 (ND IN 1994). 

— DOJ Sues MT DOC; 6:9 

— Denial of Toilet Unconstitutional; 12:2; Sanford v. Brookshire , 
879 F. Supp.. 691 (WD TX 1994). 

— Detainees Entitled to Exercise and Law Library; 10:10; 

Housley v. Dodson, 41 F.3d 597 (10th Cir. 1994). 

—No Change in Michigan Consent Decrees; 12:16; Glover v. 

Johnson, 879 F. Supp.. 752 (ED MI 1995). 

— No Immunity for Smoke Exposure; 8:18; Weaver v. Clarke, 45 
F.3d 1253 (8th Cir. 1995). 

^-Sexual Harassment Violates Eighth Amendment; 12:14; Women 
Prisoners of the District of Columbia DOC v. District, of 
Columbia, 877 F. Supp.. 634 (DC DC 1994). 

— Texas Detainee Wins Damages for Ad Seg Placement; 12:22; 

Nettles v Griffith, 883 F. Supp.. 136 (ED TX 1995). 

— Violence Increases in Fed Prisons; 7:15 

CONSENT DECREES 

AZ Court Affirms Food Packages; 10:20; Hook v. Arizona, Not 
Cited. 

DOJ Sues MT DOC; 6:9 

Kansas Ad-Seg Plan Clarified; 1:5; Porter v. Finney , 857 F.Supp. 
65 (D KS 1994). 

NC Consent Decree Modified; 2:16; Small v. Hunt, 858 F.Supp. 
510 (ED NC 1994). 

No Change in Michigan Consent Decrees; 12:16; Hadix v. 

Johnson, 879 F. Supp.. 743 (ED MI 1995). 

No Change in Michigan Consent Decrees; 12:16; Glover v. 

Johnson, 879 F. Supp.. 752 (ED MI 1995). 

PA Settlement Correction; 10:21; Rudnick, Scott; Austin v. 
Pennsylvania DOC, Not Cited. 

— Attorney Fees for Monitoring Consent Decree; 4:16; White v. 

Morris, 863 F.Supp. 607 (SD OH 1994). 

— Contempt Finding Reversed; 2:18; Mahers v. Hedgepeth, 32 
F.3d 619 (8th Cir. 1994). 

— MS Jail Officials Held in Contempt; 2:17; Cooper v. Noble, 33 
F.3rd 540 (5th Cir. 1994). 


— PA Class Action Settlement Published; 7:11; Austin v. Pennsyl- 
vania Dept of Corrections, 876 F. Supp.. 1437 (ED PA 1995). 

COURT ACCESS 

10th Circuit Vacates Utah Court Access Order; 12:1; Carper v. 

Deland, 54 F.3d 613 (10th Cir. 1995). 

9th Circuit Affirms Court Access Case; 6:1; Casey v. Lewis , 43 
F.3d 1261 (9th Cir. 1994). 

Court Access May Require Counsel; 12:21; Cornett v. Donovan, 

51 F.3d 894 (9th CIr. 1995). 

Jail Detainee Entitled to Law Library Access; 12:13; Marange v. 

Fontenot, 879 F. Supp.. 679 (ED TX 1995). 

Law Library Access Not “Core” Bounds Requirement; 1:10; 

Vandelft v. Moses, 31 F.3d 794 (9th Cir. 1994). 

MI DOC Has Duty to Give Women Prisoners Legal Aid; 3:7; 

Glover v. Johnson , 862 F.Supp. 180 (ED MI 1994). 

Sending State Responsible for Legal Materials; 12:5; Boyd v. 

Wood, 52 F.3d 820 (9th Cir. 1995). 

Withholding of Legal Papers Illegal; 12:9; Frazier v. Forgione, 881 
F. Supp.. 879 (WD NY 1995). 

— 9th Cir. Clarifies Mailbox Rule; 4:12; Koch v. Ricketts , 38 F.3d 
455 (9th Cir. 1994). 

— DA Liable for Preventing Court Appearance; 5:13; Lemmons v. 
Law Firm of Morris and Morris, 39 F.3d 264 (10th Cir. 1994). 
Detainees Entitled to Exercise and Law Library; 10:10; Housley 
v. Dodson , 41 F.3d 597 (10th Cir. 1994). 

Legal Papers Filed When Mailed; 1:7; Caldwell v. Amend, 30 
F.3d 1199 (9th Cir. 1994). 

— Limits on Contact Visits With Counsel Reversed; 1:8; Barnett v. 

Centoni, 31 F.3d 813 (9th Cir. 1994). 

— MN Passes Laws Against Prison Litigators; 10:19 
— Opening Legal Mail Violates Access to Courts; 12:3; Bieregu v. 

Reno , 59 F.3d 1445 (3rd Cir. 1995). 

— Pen, Photocopies and Exercise Must Be Provided; 6:5; Allen v. 
Sakai, 48 F.3d 1082 (9th Cir. 1994). 

Prisoners Can’t be Forced to Choose Between Law Library and 
Recreation; 5:14; Allen v. City and County of Honolulu, 39 
F.3d 936 (9th Cir. 1994). 

— Attorney General Subject to Suit; 3:6; Gagan v. Norton, 35 F.3d 
1473 (10th Cir. 1994). 

— No Habeas for Jailhouse Lawyer; 4:16; Jones v. Lilly, 37 F.3d 
964 (3rd Cir. 1994). 

— Prisoners Entitled to Free Legal Mail Postage; 2:15; 
Hershberger v. Scaletta, 33 F.3d 955 (8th Cir. 1994) 861 
F.Supp. 1470 (ND IA 1994). 

DEATH PENALTY 

Death Penalty Challenged by Philadelphia Public Defenders; 4:6; 
Gardner, Dale 

Lethal Gas Execution Cruel and Unusual; 11:7; Gardner, Dale; 

Fierro v. Gomez, 1994 U.S. Dist., Lexis 14304 (4/14/95). 

Police Chiefs Scoff at Death Penalty; 10:6 
The Last Mile; 6:18; Byrd, Johnny “Byrd Dog” 

The Political Base of the Death Penalty; 5:20; Zucker, Monica 
— South Africa Bans Death Penalty; 10:9 
-TX Death Row Protest; 11:15 
— Death Row Prisoners Keep Right to Contact Visits with 
Counsel; 10:15; Mann v. Reynolds, 46 F.3d 1055 (10th Cir. 
1995). 

— Live From Death Row; 9:8; Gilbert, David 

DISCIPLINARY HEARINGS 

Delay in Hearing States Claim; 6:6; Soto v. Walker , 44 F.3d 169 
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(2nd Cir. 1995). 

Denial of Witnesses Violates Due Process; 7:11; McConnell v. 

Selsky, 877 F. Supp.. 117 (SD NY 1994). 

Denying Witnesses in Disciplinary Hearings Illegal; 12:17; 

McGuinness v. DuBois , 887 F. Supp.. 20 (D Mass 1995). 
Disciplinary Evidence Must be Reliable; 5:12; Walsh v. Finn , 865 
F.Supp. 126 (SD NY 1994). 

Disciplinary Segregation Bars Criminal Prosecution; 10:13; 

Commonwealth v. Forte , Norfolk Superior Court Crim. Action 
No. 97584, Mar. 8, 1995. 

Double Jeopardy in Prison Not Clear; 11:5; United States v. 
Hernandez-Fundora , 49 F.3d 848, amended at 58 F.3d 802 
(2nd Cir. 1995). 

No Immunity for Hearing Officers; 10:10; Young v. Selsky , 41 F.3d 
47 (2nd Cir. 1994). 

Reversal of Disciplinary Hearing Doesn’t Moot Suit; 12:6; 

Muhannad v. Kinney , 51 F.3d 762 (8th Cir. 1995). 

Some Evidence Must Supp.ort Guilty Finding; 9:11; Gilbert v. 

Selsky, 867 F. Supp.. 159 (SD NY 1994). 

Supreme Court Guts Due Process for Prisoners; 8:1; Sandin v. 
Conner , 63 LW4601 (1995). 

— Detainees May Be Disciplined; 12:11; Collazo Leon v. U.S. 

Bureau of Prisons, 51 F.3d 315 (1st Cir. 1995). 

— IN Passes Excrement Law; 1 1 :4 

— NJ Prisoners Have Liberty Interest in Staying in Population; 

12:19; Sheehan v. Beyer, 51 F.3d 1170 (3rd Cir. 1995). 

— OK Prisoners Have Disciplinary Hearing Remedy; 2:17; Canady 
v. Reynolds , 880 P.2d 391 (Okl. Cr. 1994). 

— Qualified Immunity for Hearing Officers; 11:19; Tulloch v. 

Coughlin , 50 F.3d 114 (2nd Cir. 1995). 

—Retaliatory Discipline Violates Due Process; 10:12; McCorkle v. 

Walker, 871 F. Supp.. 555 (ND NY 1995). 

— Retaliatory Infraction Illegal; 4:13; Dixon v. Brown, 38 F.3d 379 
(8th Cir 1994). 

— Retaliatory Infraction Illegal; 10:14; Jones v. Coughlin, 45 F.3d 
677 (2nd Cir. 1995). 

— Retaliatory Infraction States Claim; 7:10; Geder v. Godinez, 875 
F. Supp.. 1334 (MD IL 1995). 

— Retaliatory Threats Illegal; 5:13; Burgess v. Moore, 39 F.3d 216 
(8th Cir 1994). 

- — BOP Prisoners Must Exhaust Administrative Remedies; 9:23; 
Nigro v. Sullivan, 40 F.3d 990 (9th Cir. 1994). 


DISCLOSURE OF RECORDS 

NJ Sex Offender Registration Ruled On; 7:10; Artway v. Attorney 
General of New Jersey , 876 F. Supp.. 666 (D NJ 1995). 

— No Interlocutory Appeal of Discovery Order; 7:4; White v. Nix, 
43 F.3d 374 (8th Cir. 1994). 

— WA DOC Computerizes Visitor Tracking; 9:18 
— $157,000 Awarded in Retaliation Suit; 4:10; Lowrance v. 
Coughlin, 862 F.Supp. 1090 (SD NY 1994). 


EIGHTH AMENDMENT 

7th Cir. Clarifies “Deliberate Indifference” for Medical Cases; 

10:11; Sellers v. Henman , 41 F.3d 1100 (7th Cir 1994). 

8th Amendment Discussed; 8:16; Starbeck v. Linn County Jail, 

871 F. Supp.. 1129 (ND IA 1994). 

Denial of Food May Violate Eighth Amendment; 7:9; Williams v. 

Coughlin. 875 F. Supp.. 1004 (WD NY 1995). 

Fear Constitutes Actual Injury; 8:20; Jones v. Banks, 878 F. Supp.. 


107 (ND EL 1995). 

Tight Handcuffs State Claim; 2:19; Davidson v. Flynn , 32 F.3d 27 
(2nd Cir 1994). 

— Appointment of Counsel; 7:5; Tabron v. Grace , 871 F. Supp.. 

227 (MD PA 1994). 

— Asbestos Exposure States Claim; 10:16; Gonyer v. McDonald, 
874 F. Supp.. 464 (D MA 1995). 

— Billing Prisoners for Medical Care Blocks Access; 11:8; Lopez, 
Mark; Chayriques, Kara 

-Charging for Medication May Violate Eighth Amendment; 

12:18; Martin v. Debruyn, 880 F. Supp.. 610 (ND IN 1995). 
—Court Formulates New “Use of Force” Standard; 9:19; Telfair v. 

Gilberg , 868 F. Supp.. 1396 (SD GA 1994). 

— Exposure to Cold Illegal, Rectal Search Upheld; 2:13; Del Raine 
v. Williford, 32 F.3d 1024 (7th Cir. 1994). 

— Federal Courts Must Rule on State Law Claims in Beating; 1 :6; 

McLaurin v. Prater, 30 F.3d 982 (8th Cir. 1994). 

— Hearing No Substitute for Trial; 8:19; Hobbs v. Lockhart, 46 
F.3d 864 (8th Cir 1995). 

-Lethal Gas Execution Cruel and Unusual; 1 1 :7; Gardner, Dale; 
Fierro v. Gomez, 1994 U.S. Disk, Lexis 14304 (4/14/95). 

—No Interlocutory Appeal From Judgement; 2:11; Littlewind v. 

Rayl, 33 F.3d 985 (8th Cir 1994). 

— Open Prison Barracks Unsafe; 12:7; Smith v. Norris , 877 F. 
Supp.. 1296 (ED Ark 1995). 

— Qualified Immunity Granted for Denial of Exercise; 7:8; 

Rodgers v. Jabe, 43 F.3d 1082 (6th Cir 1995). 

— Sexual Harassment Violates Eighth Amendment; 12:14; Women 
Prisoners of the District of Columbia DOC v. District , of 
Columbia, 877 F. Supp.. 634 (DC DC 1994). 

— Helms Amendment Ruled On; 7:7; Tabech v. Gunter, 869 F. 
Supp.. 1446 (D NE 1995). 

— Prisoners Entitled to Safe Jail; 11:23; Hale v. Tallapoosa 
County, 50 F.3d 1579 (11th Cir. 1995). 

— Trial Required on Clothing Claim; 9:22; Wilkens v. Moore, 40 
F.3d 934 (8th Cir. 1994). 

— Unconstitutionality of Florida’s Outdoor Yard Policies for Close 
Management Prisoners; 1:1; Van Poyck, William 


EVIDENTIARY RULING 

Police Report Inadmissible in Rape Case; 3:4; Miller v. Field, 35 
F.3d 1088 (6th Cir. 1994). 

— Guard and Prisoner Get Damages in Beating Trial; 12:9; Hyenas 
v. Laboy, 887 F. Supp.. 618 (SD NY 1995). 

— Medical Evidence Required to Win Delay Claim; 11:13; 
Beyerbach v. Sears, 49 F.3d 1324 (8th Cir. 1995). 

Shackled Litigant Denied Due Process; 8:15; Davidson v. Riley, 
44 F.3d 1118 (2nd Cir. 1995); 45 F.3d 625 (2nd Cir. 1995). 
-Withholding of Legal Papers Illegal; 12:9; Frazier v. Forgione, 
881 F. Supp.. 879 (WD NY 1995). 


EXCESSIVE FORCE 

Award for Prisoners Beaten by OH Guards; 1:14 
CDC Issues New Shooting Policy; 4:3 

Court Formulates New “Use of Force” Standard; 9:19; Telfair v. 

Gilberg, 868 F. Supp.. 1396 (SD GA 1994). 

FBI Investigates CDC Shootings; 3:11 

Federal Courts Must Rule on State Law Claims in Beating; 1 :6; 

McLaurin v. Prater, 30 F.3d 982 (8th Cir. 1994). 

Guard and Prisoner Get Damages in Beating Trial; 12:9; Hyenas v. 
Laboy, 887 F. Supp.. 618 (SONY 1995). 
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NY Prisoners Awarded Damages in Beatings; 9:16 
Trial Required on Clothing Claim; 9:22; Wilkens v. Moore , 40 F.3d 
934 (8th Cir. 1994). 

Unprovoked Assault States Claim; 7:6; Pelfrey v. Chambers , 43 
F.3d 1034 (6th Cir. 1995). 

VA Guards Indicted in Beatings; 6:7 

$50,000 Awarded in Groin Kneeing; 4:9; Culver By and Through 
Bell v. Fowler , 862 F.Supp. 369 (MD GA 1994). 

— BOP Set to Stun Prisoners; 5:16; Hickey v. Reeder , 12 F.3d 754 
(8th Cir. 1993). 

— Excessive Force Jury Instructions Affirmed; 6:4; Baker v Delo , 
38 F.3d 1024 (8th Cir. 1994). 

— Guard Gets 10 Years for Beating Prisoner to Death; 9:17 
— Prisoner Shot Dead; 1 :9 

— Appointment of Counsel; 7:5; Tabron v. Grace , 871 F. Supp.. 
227 (MD PA 1994). 

— CA Prisoners Assault Prison Office; 9:13; Pens, Dan 
- — Detainee Entitled to Medical Care; 9:18; Guidry v. Jefferson 
County Detention Center , 868 F. Supp.. 189 (ED TX 1994). 

— Retaliatory Threats Illegal; 5:13; Burgess v. Moore , 39 F.3d 216 
(8th Cir. ’ 1994). 

— Tight Handcuffs State Claim; 2:19; Davidson v. Flynn , 32 F.3d 
27 (2nd Cir. 1994). 

FEDERAL LEGISLATION 

Cocaine Sentencing Disparities May Change; 10:13 

Contract With America = Contract on Prisoners; 2:1; Wright, Paul 

Grievance Policy Modified; 6:13 

FEDERAL STATUTORY LAW 

Helms Amendment Ruled On; 7:7; Tabech v. Gunter , 869 F. Supp.. 
1446 (DNE 1995). 

Qualified Immunity RA Defense; 8:14; Lue v. Moore , 43 F.3d 1203 
(8th Cir. 1994). 

— All Writs Act Limited; 10:16; Ivey v. Harney , 47 F.3d 181 (7th 
Cir. 1995). 

— Economic Reality Applied to FLSA Claims; 9:14; Morgan v. 

MacDonald , 41 F.3d 1291 (9th Cir. 1994). 

— Forfeiture Violates Double Jeopardy; 4:14; U.S. v. $405,089 
US. Currency , 33 F.3d 1210 (9th Cir. 1994). 

— No FLSA Protection for Prisoner Workers; 1:7; McMaster v. 

State of Minnesota, 30 F.3d 976 (8th Cir. 1994). 

— Prison Worker Compensation Law No Bar to Bivens; 5:14; 

Bagola v. Kindt , 39 F.3d 779 (7th Cir. 1994). 

— RFRA Analyzed and Applied in 10th Circuit; 12:5; Werner v. 

McCotter , 49 F.3d 1476 (10th Cir. 1995). 

— RFRA TRO Granted; 12:20; Luckette v. Lewis , 883 F. Supp.. 

471 (DAZ 1995). 

— RFRA TRO Granted; 12:20; Belgard v. State of Hawaii, 883 F. 
Supp.. 510 (D HI 1995). 

— State Prisons Subject to RA & ADA; 4:12; Torcasio v. Murray , 
862 F.Supp. 1482 (ED VA 1994). 

— Turner Applied to Rehabilitation Act Claims; 6:4; Gates v. 
Rowland , 39 F.3d 1439 (9th Cir. 1994). 

FORFEITURE 

Civil Forfeiture and Criminal Prosecution as Double Jeopardy; 9:1; 
Steinborn, Jeffrey 

Forfeiture Violates Double Jeopardy; 4:14; U.S. v. $405,089 U.S. 

Currency , 33 F.3d 1210 (9th Cir. 1994). 

— Forfeiture and Double Jeopardy; 6:16; Steinborn, Jeffery 


FRIVOLOUS LITIGATION 

— Frivolous Litigation; 1:4; Hudson v. Hedge , 27 F.3d 274 (7th 
Cir. 1994). 

—PA Limits Suits Against Defense Attorneys; 2:4; Gardner, Dale; 
Washington v. Dugan , No. 1932 E.D. Misc, Docket 1993; 
Decided August 1994. 

— Time Barred Dismissal Reversed; 11:20; Fratus v. Deland , 49 
F.3d 673 (10th Cir. 1995). 

GANG POLICIES 

Activists Labeled “Security Threat”; 1:18; Reader Mail 
CT’s “Gang Problem”; 1:17; Dwyer, William 
Gangs in OH; 6:19; Reader Mail 


GOOD TIME 

BOP Good Time Pioy Exposed; 3:10 

Confinement Claim Barred by Res Judicata; 7:10; Rooding v. 

Peters , 876 F. Supp.. 946 (ND IL 1995). 

Florida Repeal of Earned Time Law Upheld; 12:17; Herring v. 

Singletary , 879 F. Supp.. 1180 (ND FL 1995). 

IL Change in Good Time Statute Unlawful; 9:14; Barger v. Peters , 
II. S.Ct. No. 76945, 56 CrL 1337, 1/11/95. 

IL DOC Confinement Policy Illegal; 5:10; Rooding v. Peters , 864 
F.Supp. 732 (ND IL 1994). 

OK Prisoners Have Disciplinary Hearing Remedy; 2:17; Canady v. 

Reynolds , 880 P.2d 391 (Okl. Cr. 1994). 

U.S: Supreme Court: Time on Bail Doesn’t Count; 10:6; Reno v. 

Koray , 63 Law Week 4479, June 5, 1995. 

— CT’s “Gang Problem”; 1:17; Dwyer, William 
— VA Parole and Good Time Laws Don’t Create Liberty Interest; 
4:13; James v. Robinson , 863 F.Supp. 275 (ED VA 1994). 

GUARD/DOC MISCONDUCT 

51 Months for Sex With Prisoners; 7:14 
AZ Guards Rob and Kill; 11:10 
CA Guard Plants Ammo; 12:7 

Grand Jury Slams FL Prison, Again; 6:10; Wright, Paul 
Guard Gets 10 Years for Beating Prisoner to Death; 9:17 
Ohio Prison Doctor Imprisoned; 12:12 

PA Prison Investigated for Corruption; Biggest Shake Down Ever; 
12:15 

Prisoner Raped by Custodians; 2:12 
WI Guard Indicted for Mail Obstruction; 3:3 
Who’s Treating the Doctor?; 7:14 
— Award for Prisoners Beaten by OH Guards; 1:14 
— FBI Investigates CDC Shootings; 3:11 
-Murder at MI Parole Camp; 11:13; A., A 
— Racist Guard Fired; 1 :3; Lawrenz v. James , 852 F.Supp. 986 
(MD Fla. 1994). 

— VA Guards Indicted in Beatings; 6:7 

WSR Guard Convicted of Soliciting Assault; 1:11 
— NY Prisoners Awarded Damages in Beatings; 9:16 
— Nevada DOC Psychologist Moonlights as Pimp; 11:15; Knapp 
v. State, Ex Rel Dept, of Prisons, 892 P.2d 575 (S. Ct. NV). 
— WSR Prisoner Murdered by Neglect; 11:12 

HABEAS CORPUS 

BOP Prisoners Must Exhaust Administrative Remedies; 9:23; 

Nigro v. Sullivan , 40 F.3d 990 (9th Cir. 1994). 

No Habeas for Jailhouse Lawyer; 4:16; Jones v. Lilly, 37 F.3d 964 
(3rd Cir. 1994) 

— Civil Forfeiture and Criminal Prosecution as Double Jeopardy; 
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9:1; Steinborn, Jeffrey 

— Florida Repeal of Earned Time Law Upheld: 12:17; Herring v. 

Singletary , 879 F. Supp.. 1180 (ND FL 1995). 

—New Habeas Book; 6:16; (Book Review) 

— Pretrial Detainee Housed at Marion; 1:3; Falcon v. U.S. Bureau 
of Prisons, 852 F.Supp. 1413 (SD IL 1994). 

— Spitting by HIV+ Prisoner Results in Attempted Murder 
Conviction; 9:18; Wright, Paul; Weeks v. Collins , Weeks v. 

Scott , 867 F. Supp.. 544 (SD TX 1994); 55 F.3d 1059 (5th Cir. 
1995). 

— WA Civil Commitment Law Ruled Unconstitutional; 11:1; 

Young v. Weston , 898 F. Supp.. 744 (WD WA 1995). 

— Confinement Claim Barred by Res Judicata; 7:10; Rooding v. 
Peters , 876 F. Supp.. 946 (ND IL 1995). 


HIV/AIDS 

AIDS Info Sought; 1:19; Pejko, Jeannie 

Alert: Danger in Using Bleach to Clean Needles; 5:19; Gilbert, 
David 

HIV/ALDS in Prison and Jail; 12:22 

Spitting by LHV+ Prisoner Results in Attempted Murder Convic- 
tion; 9:18; Wright, Paul; Weeks v. Collins , Weeks v. Scott, 867 
F. Supp.. 544 (SD TX 1994); 55 F.3d 1059 (5th Cir. 1995). 

— Turner Applied to Rehabilitation Act Claims; 6:4; Gates v. 
Rowland, 39 F.3d 1439 (9th Cir. 1994). 

IMMIGRATION 

INS Deportation Hearings Required Prior to Release; 8:14; 
Campbell, Boyd F; Garcia v. Taylor , 40 F.3d 299 (9th Cir. 
1994). 

— INS Detainees Trash Private Prison; 9:17 
— Immigration Detainees Rebel; 2:3 

IMMUNITY 

Attorney General Subject to Suit; 3:6; Gagan v. Norton, 35 F.3d 
1473 (10th Cir. 1994). 

Contract Physicians Entitled to Qualified Immunity; 12:21; 

Williams v. O’Leary , 55 F.3d 320 (7th Cir. 1995). 

Court Clerk Suable; 5:10; Curry v. Pucinski, 864 F.Supp. 839 (ND 
IL 1994). 

DA Liable for Preventing Court Appearance; 5:13; Lemmons v. 

Law Firm of Morris and Morris, 39 F.3d 264 (10th Cir. 1994). 
Private Physician Subject to Section 1983 Liability; 7:3; Conner v. 

Donnelly, 42 F.3d 220 (4th Cir. 1994). 

Qualified Immunity Granted for Denial of Exercise; 7:8; Rodgers 
v. Jabe, 43 F.3d 1082 (6th Cir. 1995). 

Qualified Immunity for Hearing Officers; 11:19; Tulloch v. 

Coughlin, 50 F.3d 114 (2nd Cir. 1995). 

— Delay in Dental Care States Claim; 10:7; Boyd v. Knox, 47 F.3d 
966 (8th Cir. 1995). 

— Law on Retaliation Well Established in 9th Cir.; 9:20; Schroeder 
v. McDonald, 41 F.3d 1272 (9th Cir. 1995), amended at 55 
F.3d 454 (9th Cir. 1995). 

— Medical Care Ordered; 9:21; Sappington v. Ulrich, 868 F. 

Supp.. 194 (ED TX 1994). 

— No Immunity for Cold Filthy Cell; 6:3; Wilson v Schomig, 863 
F.Supp. 789 (ND IL 1994), 

— No Immunity for Hearing Officers; 10:10; Young v. Selsky, 41 
F.3d 47 (2nd Cir. 1994). 

— No Immunity for Smoke Exposure; 8:18; Weaver v. Clarke , 45 
F.3d 1253 (8th Cir. 1995). 

— Qualified Immunity RA Defense; 8:14; Lue v. Moore, 43 F.3d 


1203 (8th Cir. 1994). 

— Some Evidence Must Supp.ort Guilty Finding; 9:11; Gilbert v. 

Selsky, 867 F. Supp.. 1 59 (SD NY 1994). 

— Supreme Court Rejects Govt Inter-Locutory Appeals in Civil 
Rights Suits; 9:4; Johnson v. Jones , 1995 WL 347244 (US), 63 
LW 4552 (1995). 

— No Immunity for Visitor Searches; 9:15; Varrone v. Bilotti, 867 
F. Supp.. 1145 (ED NY 1994). 

— Prisoners Entitled to Meaningful Ad Seg Review; 7:6; Giano v. 
Kelley , 869 F. Supp.. 143 (WD NY 1994). 

JAIL CONDITIONS 

Denial of Toilet Unconstitutional; 12:2; Sanford v. Brookshire, 879 
F Supp.. 691 (WD TX 1994). 

Detainee States Claim for Retaliation and Med Needs; 12:4; 

Murphy v. Walker, 51 F.3d 714 (7th Cir. 1995). 

Detainees Entitled to Exercise and Law Library; 10:10; Housley v. 

Dodson , 41 F.3d 597 (10th Cir. 1994). 

Detainees Entitled to Hygiene Items; 11:21; Wilson v. Cook County 
Board of Commisisoners, 878 F. Supp.. 1163 (ND IL 1995). 
Detainees Entitled to Hygiene Items; 11:21; Landfair v. Sheahan, 
878 F. Supp.. 1106 (ND IL 1995). 

Detainees Entitled to Non-Punitive Conditions; 8:17; Miller v. 

Fairman, 872 F. Supp.. 498 (ND IL 1994). 

Detainees May Be Disciplined; 12:11; Collazo Leon v. U.S. 

Bureau of Prisons, 51 F.3d 315 (1st Cir. 1995). 

Jail Detainee Entitled to Hearing; 5:9; McCann v. Phillips, 864 
F.Supp. 330 (SD NY 1994). 

Jail Population Cap Affirmed; 1:9; Harris v. Angelina County ; 

Texas, 31 F.3d 331 (5th Cir. 1994). 

MS Jail Officials Held in Contempt; 2:17; Cooper v. Noble , 33 
F.3rd 540 (5th Cir. 1994). 

Pierce County Jail Sued; 4:5; Herrera v. Pierce County, WA, et al, 
C95-5025FDB 

Population Cap, Fines Affirmed; 10:17; Alberti v. Klevenhagen, 46 
F.3d 1347 (5th Cir. 1995). 

Prisoners Entitled to Safe Jail; 11 :23; Hale v. Tallapoosa County, 
50 F.3d 1579 (11th Cir. 1995). 

Rikers Island Detainees in Struggle; 2:9 

Translators Required for Medical Interviews; 10:12; Anderson v. 

County of Kern. 45 F.3d 1310 (9th Cir. 1995). 

Unconstitutional Jail Regulations Don’t Need to be Relitigated; 

2:10; Hall v. Dalton, 34 F.3d 648 (8th Cir. 1994). 

VA Jails Sue State Prisons; 6:8 

— Detainee Entitled to Medical Care; 9:18; Guidry v. Jefferson 
County Detention Center, 868 F. Supp.. 189 (ED TX 1994). 

— Jail Detainee Entitled to Law Library Access; 12:13; Marange v. 

Fontenot, 879 F. Supp.. 679 (ED TX 1995). 

— Texas Detainee Wins Damages for Ad Seg Placement; 12:22; 

Nettles v. Griffith , 883 F. Supp.. 136 (ED TX 1995). 

— Translators Required for Medical Interviews; 8:17; Anderson v. 
County of Kern, 45 F.3d 1310 (9th Cir. 1995). 

JURIES 

Discriminatory Jury Selection Reversed; 1:6; Davidson v. Harris, 
30 F.3d 963 (8th Cir. 1994). 

Excessive Force Jury Instructions Affirmed; 6:4; Baker v. Delo, 38 
F.3d 1024 (8th Cir. 1994). 

Jury Demand Must Be Timely; 12:20; Burns v. Lawther, 53 F.3d 
1237 (11th Cir. 1995). 

New Trial for Improper Voir Dire; 3:7; Scott v. Lawrence, 36 F.3d 
871 (9th Cir. 1994). 

— Missouri Ad Seg Damages Award Upheld; 12:6; Weems v. Delo, 
52 F.3d 175 (8th Cir. 1995). 
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MAIL REGULATIONS 

9th Cir. Reverses Dismissal of Publisher Only Rule; 2:14; Sindars 
v. Riveland , 9th Cir. No. 93-35433, DC No. CV-91-1547-BJR. 
9th Cir. Clarifies Mailbox Rule; 4:12; Koch v. Ricketts , 38 F.3d 
455 (9th Cir. 1994). 

AG Mail Must be Treated as Legal Mail; 3:3; Muhammad v. 

Pitcher , 35 F.3d 1081 (6th Cir. 1994). 

Ban on Japanese Publications Struck Down; 1:4; Kikumura v. 

Turner , 28 F.3d 592 (7th Cir. 1994). 

Legal Papers Filed When Mailed; 1 :7; Caldwell v. Amend , 30 F.3d 
1199 (9th Cir. 1994). 

Opening Legal Mail Violates Access to Courts; 12:3; Bieregu v. 

Reno , 59 F.3d 1445 (3rd Cir. 1995). 

Outgoing Mail Censorship Illegal; 8:17; Gee v. Ruettgers , 872 F. 
Supp.. 915 (D WY 1994). 

Prisoners Entitled to Free Legal Mail Postage; 2:15; Hershberger 
v. Scaletta, 33 F.3d 955 (8th Cir. 1994) 861 F.Supp. 1470 (ND 
IA 1994). 

WA DOC Sanctioned in Grievance Mail Case; 2:16; O’Keefe v. 

Murphy , 860 F.Supp. 748 (ED WA 1994). 

WA Publisher Only Rule Challenged; 10:7; Richey v. Spalding , 
1995 WL 72390, 48 F.3d 1228 (9th Cir. 1995). 

— CT Phone Suit Filed; 2:10; Washington v. Meachum , CV-94- 
0534616S. 

— Silencing the Oppressed: No Freedom of Speech for Those 
Behind the Walls; 5:1; Kuby, Ronald; Kunstler, William 
— AZ Court Affirms Food Packages; 10:20; Hook v. Arizona , Not 
Cited. 

MEDICAL TREATMENT 

Billing Prisoners for Medical Care Blocks Access; 11:8; Lopez, 
Mark; Chayriques, Kara 

Charging for Medication May Violate Eighth Amendment; 12:18; 

Martin v. Debruyn , 880 F. Supp.. 610 (ND IN 1995). 

Delay in Dental Care States Claim; 10:7; Boyd v. Knox , 47 F.3d 
966 (8th Cir. 1995). 

Detainee Entitled to Medical Care; 9:18; Guidry v. Jefferson 
County Detention Center , 868 F. Supp.. 189 (ED TX 1994). 
Diabetic Sues for Meals; 9:21; Taylor v. Anderson , 868 F. Supp.. 

1024 (ND IL 1994). 

FL Prisoner Has Right to Die; 7:16 

From a California Reader; 1:18; Reader Mail 

Health Problems in WY; 7:19 

Medical Care Ordered; 9:21; Sappington v. Ulrich , 868 F. Supp.. 
194 (ED TX 1994). 

Medical Evidence Required to Win Delay Claim; 11:13; Beyerbach 
v. Sears , 49 F.3d 1324 (8th Cir. 1995). 

Medical Indifference Suit Requires New Trial; 3:8; Hathaway v. 

Coughlin , 37 F.3d 63 (2nd Cir. 1994). 

No Immunity for Smoke Exposure; 8:18; Weaver v. Clarke , 45 F.3d 
1253 (8th Cir. 1995). 

Ohio Mental Health Decree Entered; 12:12; Dunn v. Voinovich , 
Case No. Cl-93-0166 (SD OH 1995). 

Purdy Medical Suit Settled; 4:7 

Settlements and Jury Awards; 2:12; White v. Napoleon , No. 88- 
0497 (JBS) 

Turner Applied to Rehabilitation Act Claims; 6:4; Gates v. 

Rowland , 39 F.3d 1439 (9th Cir. 1994). 

WA Doctor Fit Only for Prisoners; 3 1 :6 , In Re McGuire , OPS No. 
94-1 0-1 9-442-MD. 

— 7th Cir. Clarifies “Deliberate Indifference” for Medical Cases; 
10:11; Sellers v. Henman , 41 F.3d 1100 (7th Cir. 1994). 


— 8th Amendment Discussed; 8:16; Starbeck v. Linn County Jail , 
871 F. Supp.. 1129 (ND LA 1994). 

— Contract Physicians Entitled to Qualified Immunity; 12:21; 
Williams v. O’Leary , 55 F.3d 320 (7th Cir. 1995). 

-Nevada DOC Psychologist Moonlights as Pimp; 11:15; Knapp v. 
State, Ex Re l Dept, of Prisons, 892 P.2d 575 (S. Ct. NV). 

— Ohio Prison Doctor Imprisoned; 12:12 

— Private Physician Subject to Section 1983 Liability; 7:3; Conner 
v. Donnelly , 42 F.3d 220 (4th Cir. 1994). 

— Settlement Reached in MT Prison Case; 3:10; Langford v. 
Racicot , (Not Cited). 

— Sexual Abuse in Vermont Prisons; 11:18 

Tight Handcuffs State Claim; 2:19; Davidson v. Flynn , 32 F.3d 

27 (2nd Cir. 1994). 

Translators Required for Medical Interviews; 8:17; Anderson v. 
County of Kern, 45 F.3d 1310 (9th Cir. 1995). 

— WSR Prisoner Murdered by Neglect; 11:12 
— Who’s Treating the Doctor; 7:14 

-4th Cir. Clarifies IFP Dismissal Sandard; 7:2; Nasim v. Warden, 
Maryland House of Detention, 42 F.3d 1472 (4th Cir. 1995). 
— Detainee States Claim for Retaliation and Med Needs; 12:4; 

Murphy v. Walker , 51 F.3d 714 (7th Cir. 1995). 

— Pierce County Jail Sued; 4:5; Herrera v. Pierce County ; WA, et 
al, C95-5025FDB 

— Qualified Immunity RA Defense; 8:14; Lue v. Moore , 43 F.3d 
1203 (8th Cir. 1994). 

-Retaliatory Discipline Violates Due Process; 10:12; McCorkle 
v. Walker, 871 F. Supp.. 555 (ND NY 1995). 

— Translators Required for Medical Interviews; 10:12; Anderson 
v. County of Kern, 45 F.3d 1310 (9th Cir. 1995). 

NATIVE AMERICAN PRISONERS 

— MO Hair Cut Rule Violates RFRA; 6:3; Hamilton v. Schiro , 863 
F.Supp. 1019 (WD MO 1994). 

— No Immunity for Sweat Lodge Denial; 2:20; Thomas v. Gunter , 
32 F.3d 1258 (8th Cir. 1994). 

NEWS 

AL Adds Rock Breaking to its Repertoire; 11:16 
AL Brings Back Chain Gangs; 7:15 
AZ’s War on the Federal Judiciary; 10:21 
Alaska Prisoners in Exile; 11:14; Brown, Apthony 
BOP Guard Killed; 3:11 

BOP Set to Stun Prisoners; 5:16; Hickey v. Reeder, 12 F.3d 754 
(8th Cir. 1993). 

Brutality Protested; 2:6 

Bye Bye Mike; 6:7 

CA BPT Lawyer Sentenced; 1 :8 

CA Prison Guards - A Potent Political Interest Group: 3:1; Pens, 
Dan 

CBCC EFV Stabbing Trial; 10:18 

Federal Habeas Rarely Granted; 4:17 

Feeding at the Trough; 11:15 

Former TX Parole Board Chairman Sentenced; 2:11 

Gunslingers Dressed in Hot Pink; 10:19 

IN Prisoner and Guard Executed; 4:6 

Most Murders by Friends and Family; 4:11 

Murder at MI Parole Camp; 11:13; A., A 

New Mexico Blood Money; 11:19 

OR DOC To Ban Smoking; 8:19 

Ohio Prison Activist Conference; 9:22 

Prisoner Shot Dead; 1 :9 

Raze the Walls Burned; 7:19 
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S&L Looters Do Less Time than Petty Thieves; 5:21; Wright, Paul 

TDC J Grows & Grows; 5:18 

TDCJ Selling Counterfeit Meat; 7:12 

Violence Increases in Fed Prisons; 7:15 

WA DOC Gets $745,366,000; 11:11; Wright, Paul 

WSR Guard Convicted of Soliciting Assault; 1:11 

WSR Prisoner Murdered by Neglect; 11:12 

Warden Killed in Alabama; 1 :9 

Warden Survey Released; 7:12 

— A Z Chain Gangs Protested; 10:4 

— CA Families Fight to Maintain Bonds; 7:13; Wisely, Willie 
— CA Guard Plants Ammo; 12:7 
— CA Prisoners Assault Prison Office; 9:13; Pens, Dan 
— CA Prisoners Riot; 1 1 :7 
— FL Enacts More Anti-Prisoner Laws; 10:19 
— FL Prisoner Has Right to Die; 7:16 
— Grand Jury Slams FL Prison, Again; 6:10; Wright, Paul 
— MI Drug Patch Testing; 7:13 
— MS Prison Rights Litigator Threatened; 5:15 
— New Statewide Data Show Prison Rape a Widespread Problem; 
11:17 

— PA Prison Investigated for Corruption; Biggest Shake Down 
Ever; 12:15 

—SC Takes Weights; 11:14 
— Speeding Cop Loses Job; 2:11 
— TX Abolishes Furloughs; 1 1 :22 
— True Lies in Philly; 6:17 

— WA Doctor Fit Only for Prisoners; 1 1 :6; In Re McGuire , OPS 
No. 94-1 0-1 9-442 -MD. 

— WA Prisoners Help Elect Republican; 5:23; Wright, Paul 
—Guard Gets 10 Years for Beating Prisoner to Death; 9:17 
— INS Detainees Trash Private Prison; 9:17 
— South Africa Bans Death Penalty; 10:9 
— TX Death Row Protest; 11:15 
— WA DOC Computerizes Visitor Tracking; 9:18 

OVERCROWDING 

FL Ends Early Release; 5:22 

OK Early Release Law Legal; 1:12; Keeton v. State of Oklahoma , 
32 F.3d 451 (10th Cir. 1994). 

Population PI Vacated; 4:9; Taylor v. Freeman , 34 F.3d 266 (4th 
Cir. 1994). 

— Alaska Prisoners in Exile; 11:14; Brown, Anthony 
— DOJ Sues MT DOC; 6:9 

— Helms Amendment Ruled On; 7:7; Tabech v. Gunter , 869 F. 
Supp.. 1446 (D NE 1995). 

— Jail Population Cap Affirmed; 1:9; Harris v. Angelina County, 
Texas , 31 F.3d 331 (5th Cir. 1994). 

— NC Consent Decree Modified; 2:16; Small v. Hunt , 858 F.Supp. 
510 (ED NC 1994). 

— Pierce County Jail Sued; 4:5; Herrera v. Pierce County ; WA, et 
al, C95-5025FDB. 

— Violence Increases in Fed Prisons; 7:15 
- -CA Prisoners Riot; 11:7 

— Open Prison Barracks Unsafe; 12:7; Smith v. Norris , 877 F: - 
Supp.. 1296 (ED Ark 1995). 

— PA Class Action Settlement Published; 7:11; Austin v. Pennsyl- 
vania Dept, of Corrections , 876 F. Supp.. 1437 (ED PA 1995). 
— Population Cap, Fines Affirmed; 10:17; Alberti v. Klevenhagen , 
46 F.3d 1347 (5th Cir. 1995). 


PAROLE 

ED Rider Program Creates Liberty Interest; 8:15; Browning v. 
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Vernon, 44 F.3d 818 (9th Cir. 1995); 874 F. Supp.. 1112 (D ID 
1994). 

No Liberty Interest in GA Parole Rules; 3:6; Sultenfuss v. Snow, 35 
F.3d 1494 (11th Cir. 1994) (en banc). 

Supreme Court Turns Back Parole Challenge; 7:1; California 
Department of Corrections v. Morales , 57 CrL 202 1 , April 26, 
1995; 1995 WL 236561 (US). 

TX Parole Board Can’t Use Voided Priors; 3:9; Cook v. Texas 
Dept. Crim. Just. Transitional Planning Dept., 37 F.3d 166 
(5th Cir. 1994). 

VA Parole and Good Time Laws Don’t Create Liberty Interest; 

4:13; James v. Robinson , 863 F.Supp. 275 (ED VA 1994). 

WA Powell Update; 6:6; Midgley, John 

Former TX Parole Board Chairman Sentenced; 2:11 

POLICE 

Police, Death and Inquests; 8:21; Lomax, Adrian 
Speeding Cop Loses Job; 2:1 1 
True Lies in Philly; 6:17 
— Police Chiefs Scoff at Death Penalty; 10:6 

POLITICAL PRISONERS 

10,000 Kurdish POWs on Hungerstrike; 10:5 
Mumia Speaks; 4:8 

World’s Longest Held Political Prisoner Released; 11:10 
— Live From Death Row; 9:8; Gilbert, David 
— South Korean Political Prisoners Protest; 12:13 

PRISON INDUSTRIES/LABOR 

Armed and Dangerous; 5:25; Levasseur, Raymond Luc 
Economic Reality Applied to FLSA Claims; 9:14; Morgan v. 

MacDonald, 4 1 F.3d 1291 (9th Cir. 1994). 

FL DOC Industries Fined; 2:3 

Nevada DOC Psychologist Moonlights as Pimp; 1 1 : 1 5; Knapp v. 

State, Ex Rel Dept, of Prisons, 892 P.2d 575 (S. Ct. NV). 

No FLSA Protection for Prisoner Workers; 1:7; McMaster v. State 
of Minnesota, 30 F.3d 976 (8th Cir. 1994). 

Ohio Offshore Industries Project; 3:18; Cahill, Dan 
Prison Worker Compensation Law No Bar to Bivens; 5:14; Bagola 
v. Kindt, 39 F.3d 779 (7th Cir. 1994). 

The Bottom lane: California’s Prison Industry Authority; 10:1; 
Wisely, Willie 

Tommy’s Jobs Program; 5:18; Lomax, Adrian 
WA Prisoners Help Elect Republican; 5:23; Wright, Paul 
Worked to Death: OH Work Release Programs; 10:18; Cahill, Dan 
-Diabetic Sues for Meals; 9:21; Taylor v. Anderson, 868 F. Supp.. 
1024 (ND IL 1994). 

— Job Discrimination States Claim; 12:8; Quinn v. Cunningham, 
879 F. Supp.. 25 (ED PA 1995). 

— TDCJ Selling Counterfeit Meat; 7:12 


PRISON REBELLION 

A Z Chain Gangs Protested; 10:4 
CA Prisoners Assault Prison Office; 9:13; Pens, Dan 
— GA Prisoners Riot; 1 1 :7 
Did Warden Seek SOCF Riot?; 1:14 
INS Detainees Trash Private Prison; 9:17 
Immigration Detainees Rebel; 2:3 
Lucasville 1994 “Spilt Milk”; 1:13; Perotti, John 
SC Prisoners Protest Haircut Policy; 7:15 
TX Death Row Protest; 11:15 
WA Prisoners Protest HB 2010; 6:7 
Winds of Unrest Blowing Over Arizona; 6:9; Rainman 
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— Ohio Prison Activist Conference; 9:22 

- Trailer Visits Curtailed at CBCC; 6:19; Reader Mail 

— 10,000 Kurdish POWs on Hungerstrike; 10:5 
— FL Prisoner Has Right to Die; 7:16 

PRISONER LEGAL ASSISTANCE 

From a Michigan Reader; 1:17; Reader Mail 
— Activists Labeled “Security Threat”; 1:18; Reader Mail 
— No Habeas for Jailhouse Lawyer; 4:16; Jones v. Lilly , 37 F.3d 
964 (3rd Cir. 1994) 


PRISONER PRIVILEGES 

AZ DOC Takes Weights; 6:8 

CDC Must Establish Hobby Program; 2:18; In the Matter of the 
Petition of Steve Yakle , No. CCW 921. 

MS Bans Appliances; 1:8 

Prison TV: Aid and Comfort to the Enemy; 6:11; Lomax, Adrian 

Prison Weight Lifting is a Nonsense Issue; 3:17; Wright, Paul 

SC Takes Weights; 11:14 

TX Abolishes Furloughs; 1 1 :22 

Televisions in Prison; 1:19; Reader Mail 

Texas DOC to Ban Tobacco Use; 2:10 

Trailer Visits Curtailed at CBCC; 6:19; Reader Mail 

WY Trailer Visits Taken; 5:16 

— AL Adds Rock Breaking to its Repertoire; 11:16 

— AL Brings Back Chain Gangs; 7:15 

— AZ Court Affirms Food Packages; 10:20; Hook v. Arizona , Not 
Cited. 

— CA Legislative Horror Show; 4:14; Pens, Dan 
— Chain Gangs Challenged in Court; 9:10; Austin v. James , Case 
No. 95-T-637-N. 

— Harsher Prison Measures Opposed: “Family Values” Stop Here; 

5:23; Tennenbaum, Dan; Oldham, Davis 
— Injunction Saves CA Family Visits; 9:12; Wisely, Gail 

Harrington; Pro Family Advocates v. Gomez , Marin County 
Superior Court No. 162051. 

— OR DOC To Ban Smoking; 8:19 
— SC Prisoners Protest Haircut Policy; 7:15 
— WA Prisoners Under Attack; 3:12; Wright, Paul 
— WA “Corrections” Committee; 3:15; Wright, Paul 
— From a California Reader; 1:18; Reader Mail 
— No Change in Michigan Consent Decrees; 12:16; Hadix v. 
Johnson , 879 F. Supp.. 743 (ED MI 1995). 

PRISONERS - INTERNATIONAL 

Algerian Prison Uprising; 1:16 

Conditions in Thai Prisons for US Prisoners; 1:19; Reader Mail 

Death Penalty Sought for Kurdish Legislators; 4:11 

From Senegal in Struggle; 8:23; Diop, Demba 

Japan Uses Prison Slave Labor; 1:17 

South Africa Bans Death Penalty; 10:9 

South Korean Political Prisoners Protest; 12:13 

Special Prison for Military Criminals in Chile; 5:20 

U.S. Prisoners in Thailand Needs Info; 1:18 

Venezuelan Prison Crisis Continues; 5:19 

— 10,000 Kurdish POWs on Hungerstrike; 10:5 

— World’s Longest Held Political Prisoner Released; 11:10 

PROPERTY 

Frivolous Litigation; 1:4; Hudson v. Hedge , 27 F.3d 274 (7th Cir. 
1994). 

Tennis Shoes Cost US Taxpayers Over $8,000; 1:12 


— Withholding of Legal Papers Illegal; 12:9; Frazier v. Forgione , 
881 F. Supp.. 879 (WD NY 1995). 


RACIAL DISCRIMINATION 

Guard Sues Over Discrimination Order; 2:14; Moyo v. Gomez , 40 
F.3d 982 (9th Cir. 1994). 

Job Discrimination States Claim; 12:8; Quinn v. Cunningham , 879 
F. Supp.. 25 (ED PA 1995). 

Racist Guard Fired; 1:3; Lawrenz v. James , 852 F.Supp. 986 (MD 
Fla. 1994). 

Washington Translation Suit Settled; 12:10; Wright, Paul; Lopez v. 

Riveland , Case No. C93-1030WD (WD WA 1995). 

— Discriminatory Jury Selection Reversed; 1:6; Davidson v. 

Harris , 30 F.3d 963 (8th Cir. 1994). 

RELIGIOUS FREEDOM 

AA Probation Requirement Illegal for Atheist; 7:9; Warner v. 
Orange County > Dept, of Probation , 870 F. Supp.. 69 (SD NY 
1994). 

MO Hair Cut Rule Violates RFRA; 6:3; Hamilton v. Schiro , 863 
F.Supp. 1019 (WD MO 1994). 

No Immunity for Sweat Lodge Denial; 2:20; Thomas v. Gunter , 32 
F.3d 1258 (8th Cir. 1994). 

PI Granted to Satanist; 5:1 1; Howard v. United States , 864 F.Supp. 
1019 (D CO 1994). 

RFRA Analyzed and Applied in 10th Circuit; 12:5; Werner v. 

McCotter , 49 F.3d 1476 (10th Cir. 1995). 

RFRA TRO Granted; 12:20; Luckette v. Lewis , 883 F. Supp.. 471 
(D AZ 1995). 

RFRA TRO Granted; 12:20; Belgard v. State of Hawaii , 883 F. 
Supp.. 510 (D HI 1995). 

RESOURCES/REVIEWS 

Books Available: Barred: Women, Writing and Political Detention; 
7:17; Harlow, Barbara 

Books Available: Cages of Steel, 7:17; Churchill, Ward & 
Vanderwall, Jim 

Books Available: The Penitentiary in Crisis: From Accomodation 
to Riot in NM; 7:17; Calvin, Mark 
Civil Liability in Criminal Justice (book review); 7:18; Barrineau. 
H.E. 

Forfeiture and Double Jeopardy; 6:16; Steinborn, Jeffery 

How to Win Prison Disciplinary Hearings; 9:8; Wright, Paul 

Jail Population Report; 10:8 

Litigation Status Report Available; 7:18 

Live From Death Row; 9:8; Gilbert, David 

Loompanics Unlimited; 10:8 

New Habeas Book; 6:16; (Book Review) 

New Prisoners’ Self Help Litigation Manual; 9:7; Wright, Paul 
Prison Violence in America (book review); 7:18; Braswell, M. 
Prisoners With Children; 5:16 
Prisoners and the Law; 7:17 
Resource Info Wanted; 1:17; Reader Mail 
Reviews; 4:17; Wright, Paul 
Revolutionary Literature at Half-Price; 2:9 
Strangeways 1990: A Serious Disturbance; 10:9; Reviewed by 
Bowden, John 
Surveys; 11:11 

The Citebook; 10:8; Wright, Paul 

The Rise and Fall of California’s Radical Prison Movement (book 
review).; 7:18; Cummins, Mark 
US Prison Population Report; 10:8 
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— HIV/AIDS in Prison and Jail; 12:22 

RETALIATION 

Harassing Searches State Claim; 5:12; Burton v. Kuchef 865 
F.Supp. 456 (ND IL 1994). 

Law on Retaliation Well Established in 9th Cir.; 9:20; Schroeder v. 
McDonald , 41 F.3d 1272 (9th Cir. 1995), amended at 55 F.3d 
454 (9th Cir. 1995). 

MS Prison Rights Litigator Threatened; 5:15 
Ohio Activist Needs Help; 5:27; Perotti, John 
Retaliatory Discipline Violates Due Process; 10:12; McCorkle v. 

Walker , 871 F. Supp.. 555 (ND NY 1995). 

Retaliatory Infraction Illegal; 4:13; Dixon v. Brown , 38 F.3d 379 
(8th Cir. 1994). 

Retaliatory Infraction Illegal; 10:14; Jones v. Coughlin , 45 F.3d 
677 (2nd Cir. 1995). 

Retaliatory Infraction States Claim; 7:10; Geder v. Godinez , 875 F. 
Supp.. 1334 (MD IL 1995). 

Retaliatory' Infractions Illegal; 6:6; Payne v. Axelrod , 871 F.Supp. 
1551 (ND NY 1995). 

Retaliatory Threats Illegal; 5:13; Burgess v. Moore , 39 F.3d 216 
(8th Cir. 1994). 

$157,000 Awarded in Retaliation Suit; 4:10; Lowrance v. 

Coughlin , 862 F.Supp. 1090 (SD NY 1994). 

— Detainee States Claim for Retaliation and Med Needs; 12:4; 

Murphy v. Walker , 51 F.3d 714 (7th Cir. 1995). 

—From a Michigan Reader; 1:17; Reader Mail 
— S.Ct. to Hear Quayle Retaliation Claim; 4:8; Kimherlin v. 

Quinlan , Docket Number 93-2068 
— Job Discrimination States Claim; 12:8; Quinn v. Cunningham , 
879 F. Supp.. 25 (ED PA 1995). 

SEARCHES 

Contempt Finding Reversed; 2:18; Mahers v. Hedgepeths 32 F.3d 
619 (8th Cir. 1994). 

DOJ Issues Guidelines for Seizing and Searching Computers; 6:8 
Liability for Filming Search Affirmed; 3:3; Ayeni v. Mottola , 35 
F.3d 680 (2nd Cir. 1994). 

MI Drug Patch Testing; 7:13 

NC DNA Testing Statute Upheld; 5:9; Sanders v. Colman, 864 
F.Supp. 496 (ED NC 1994). 

OH Visitor Search Illegal; 11:18; Wise v. Ohio Dept, of Rehabilita- 
tion and Corr 97 Ohio App.3d 741, 647 N.E.2d 538 (CA OH 
1994). 

Random Urinalysis Okay; 12:19; Lucero v. Gunter , 52 F.3d 874 
(10th Cir. 1995). 

— Harassing Searches State Claim; 5:12; Burton v. Kuchel , 865 
F.Supp. 456 (ND IL 1994). 

— No Immunity for Visitor Searches; 9:15; Varrone v. Bilotti , 867 
F. Supp.. 1145 (ED NY 1994). 

-No Immunity for Visitor Strip Search; 2:5; Spear v. Sowders , 33 
F.3d 576 (6th Cir. 1994). 

— Visitor Search Held Illegal; 2:4; Daugherty v. Campbell , 33 F.3d 
554 (6th Cir. 1994). 

— Exposure to Cold Illegal, Rectal Search Upheld; 2:13; Del 
Raine v. Williford , 32 F.3d 1024 (7th Cir. 1994). 

— True Lies in Philly; 6:17 

SEIZURE OF PRISONER FUNDS 

Damage Awards Can be Used for Restitution; 2:15; Beeks v. 

Hundley , 34 F.3d 658 (8th Cir. 1994). 

— 6th Cir. Rules on BOP Phone Suit PI; 3:4; Washington v. Reno , 
35 F.3d 1093 (6th Cir. 1994). 


-A Z Passes Repressive Prison Laws; 2:6 

— Time Barred Dismissal Reversed; 1 1 :20; Fratus v. Deland , 49 
F.3d 673 (10th Cir. 1995). 

— Fear and Loathing in California; 2:7; Wisely, Willie 
— WA Prisoners Under Attack; 3:12; Wright, Paul 

SEXUAL ASSAULT 

New Statewide Data Show Prison Rape a Widespread Problem; 
11:17 

Sexual Abuse in Vermont Prisons; 11:18 

— Police Report Inadmissible in Rape Case; 3:4; Miller v. Field , 
35 F.3d 1088 (6th Cir. 1994). 

Prisoner Raped by Custodians; 2:12 
— Sexual Harassment Violates Eighth Amendment; 12:14; Women 
Prisoners of the District of Columbia DOC v. District , of 
Columbia , 877 F. Supp.. 634 (DC DC 1994). 


STATE LAW CLAIMS 

— IL Change in Good Time Statute Unlawful; 9:14; Barger v. 

Peters ; II. S.Ct No. 76945, 56 CrL 1337, 1/11/95. 

— WI Court Upholds DOC Classification Policy; 12:4; State v 
Burrus, 57 CrL 1208, 5-31-95. — Federal Courts Must Rule on 
State Law Claims in Beating; 1 :6; McLaurin v. Prater , 30 F.3d 
982 (8th Cir. 1994). 

— Injunction Saves CA Family Visits; 9:12; Wisely, Gail 

Harrington; Pro Family Advocates v. Gomez , Marin County 
Superior Court No. 162051. 

-OK Prisoners Have Disciplinary’ Flearing Remedy; 2:17; 
Canady v. Reynolds , 880 P.2d 391 (Okl. Cr. 1994). 

STATE LEGISLATION 

AZ Passes Repressive Prison Laws; 2:6 
Article Clarification; 10:18 

CA Families Fight to Maintain Bonds; 7:13; Wisely, Willie 

CA Legislative Horror Show; 4:14; Pens, Dan 

FL Enacts More Anti-Prisoner Laws; 10:19 

Fear and Loathing in California; 2:7; Wisely, Willie 

Harsher Prison Measures Opposed. “Family Values” Stop Here; 

5:23; Tennenbaum, Dan; Oldham, Davis 
IN Passes Excrement Law; 1 1 :4 
Iowa Crime Legislation; 12:8; Brant, Michael 
MN Passes Laws Against Prison Litigators; 10:19 
WA Passes Record Anti-Prisoner/Defendant Legislation; 8:9; 
Wright, Paul 

WA Prisoners Under Attack, 3:12; Wright, Paul 
WA “Corrections” Committee; 3:15; Wright, Paul 
— From a California Reader; 1:18; Reader Mail 
-MS Bans Appliances; 1:8 

Prison Weight Lifting is a Nonsense Issue; 3:17; Wright, Paul 
— WA D.OC Gets $745,366,000; 11:11; Wright, Paul 
— WA Prisoners Protest HB 2010; 6:7 
— WI Enacts Sex Predator Law; 1:11 

— Florida Repeal of Earned Time Law Upheld; 12:17; Herring v. 
Singletary^ 879 F. Supp.. 1180 (ND FL 1995). 

SUPREME COURT 

Silencing the Oppressed: No Freedom of Speech for Those Behind 
the Walls; 5:1; Kuby, Ronald; Kunstler, William 
S.Ct. Revokes Review; 2:11; Rowe v. DeBruyn , 17 F.3d 1047 (7th 
Cir. 1994) 

S.Ct. to Hear Quayle Retaliation Claim; 4:8; Kimberlin v. Quinlan , 
Docket Number 93-2068 
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— Supreme Court Guts Due Process for Prisoners; 8:1; Sandin v. 
Conner , 63 LW 4601 (1995). 

— Supreme Court Turns Back Parole Challenge; 7:1; California 
Department of Corrections v. Morales , 57 CrL 2021, April 26, 
1995; 1995 WL 236561 (US). 

— U.S. Supreme Court: Time on Bail Doesn’t Count; 10:6; Reno v. 

Koray , 63 Law Week 4479, June 5, 1995. 

— Supreme Court Rejects Govt Tnter-Locutory Appeals in Civil 
Rights Suits; 9:4; Johnson v. Jones , 1995 WL 347244 (US), 63 
LW 4552 (1995). 

TELEPHONES 

6th Cir. Rules on BOP Phone Suit PI; 3:4; Washington v. Reno , 35 
F.3d 1093 (6th Cir. 1994). 

CT Phone Suit Filed; 2:10; Washington v. Meachum , CV-94- 
0534616S. 

NV Phone Rate Scalping Examined; 7:13 

THREE STRIKES 

Two Strikes and You’re Out - of Prison Space; 6:17 
— Fear and Loathing in California; 2:7; Wisely, Willie 
— Prisoners as NAFTA Export?; 5:17 

UNPUBLISHED OPINIONS 

—9th Cir Reverses Dismissal of Publisher Only Rule; 2:14; 
Sindars v. Rive land, 9th Cir. No. 93-35433, DC No. CV-91- 
1547-BJR. 

— Disciplinary Segregation Bars Criminal Prosecution; 1 0:13; 
Commonwealth v. Forte , Norfolk Superior Court Crim. Action 
No. 97584, Mar. 8, 1995. 

— MI DOC Visitor Ban Overturned; 3:9; Kelley v. Michigan 
Department of Corrections , Case No. 93-748 17-AA. 

— NY Prisoners Awarded Damages in Beatings; 9:16 
— Ohio Mental Health Decree Entered; 12:12; Dunn v. Voinovich , 
Case No. Cl -93-0 166 (SD OH 1995). 

— WA Publisher Only Rule Challenged; 10:7; Richey v. Spalding , 
1995 WL 72390, 48 F.3d 1228 (9th Cir. 1995). 

— Washington Translation Suit Settled; 12:10; Wright, Paul; Lopez 
v. Riveland , Case No. C93-1030WD (WD WA 1995). 


— CDC Must Establish Hobby Program; 2:18; In the Matter of the 
Petition of Steve Yakle , No. CCW 921. 

— Lethal Gas Execution Cruel and Unusual; 11:7; Gardner, Dale; 
Fierro v. Gomez , 1994 U.S. Dist., Lexis 14304 (4/14/95). 


VISITING 

IL Visiting Rules Create Liberty Interest; 5:15; Gavin v. McGinnis , 
866 F.Supp. 1107 (ND IL 1994). 

Injunction Saves CA Family Visits; 9:12; Wisely, Gail Harrington; 
Pro Family Advocates v. Gomez , Marin County Superior Court 
No. 162051. 

MI DOC Visitor Ban Overturned; 3:9; Kelley v. Michigan 
Department of Corrections , Case No. 93-748 17-AA. 

No Immunity for Visitor Searches; 9:15; Varrone v. Bilotti , 867 F. 
Supp.. 1145 (ED NY 1994). 

No Immunity for Visitor Strip Search; 2:5; Spear v. Sowders , 33 
F.3d 576 (6th Cir. 1994). 

Old Friends Only; 11:16; Lomax, Adrian 
Visitor Search Held Illegal; 2:4; Daugherty v. Campbell ', 33 F.3d 
554 (6th Cir. 1994). 

WA DOC Computerizes Visitor Tracking; 9:18 
— CBCC EFV Stabbing Trial; 10:18 

— OH Visitor Search Illegal; 11:18; Wise v. Ohio Dept of Rehabili- 
tation and Corr ., 97 Ohio App.3d 741, 647 N.E.2d 538 (CA 
OH 1994). 

WOMEN PRISONERS 

Sexual Harassment Violates Eighth Amendment; 12:14; Women 
Prisoners of the District of Columbia DOC v. District , of 
Columbia , 877 F. Supp.. 634 (DC DC 1994). 

Standard for Gender Discrimination Clarified; 1 1 :20; Pargo v. 
Elliot , 49 F.3d 1355 (8th Cir. 1995). 

51 Months for Sex With Prisoners; 7:14 
-MI DOC Has Duty to Give Women Prisoners Legal Aid; 3:7; 
Glover v. Johnson , 862 F.Supp. 180 (ED MI 1994). 

— No Change in Michigan Consent Decrees; 12:16; Glover v. 

Johnson , 879 F. Supp.. 752 (ED MI 1995). 

— Prisoner Raped by Custodians; 2:12 
- Purdy Medical Suit Settled; 4:7 


Case Citation Index 


Note: “10:17” = “Issue No. 10, Pg. 17” 

Alberti v. Klevenhagen , 46 F.3d 1347 (5th Cir. 1995). 10:17 
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Anderson v. County of Kern , 45 F.3d 1310 (9th Cir. 1995). 10:12 
Artway v. Attorney General of New Jersey , 876 F. Supp.. 666 (D 
NJ 1995). 7:10 

Austin v. James , Case No. 95-T-637-N. 9:10 
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Failure to Prosecute Dismissal Reversed 

T he court of appeals for the second circuit has held 
that a district court abused its discretion in dis- 
missing a prisoner’s civil rights suit on a basis of failure 
to prosecute where the prisoner plaintiff allegedly re- 
fused to attend jury selection in his case. Jose Colon, a 
New York state prisoner who does not understand En- 
glish, had filed suit claiming prison guards beat him and 
his case was set for trial. On the morning of the day set 
for jury selection, counsel for Colon and the defendant 
guards and the court were told that Colon had refused to 
leave his cell to go to court. Colon’s attorney spoke to 
him on the phone, via an interpreter, and Colon told him 
he had been awakened by a guard at 4 AM and told he 
was going to the hospital. Not being sick, he refused to 
go. Counsel informed the court of the situation and the 
court entered an order conditionally dismissing the suit, 
subject to Colon providing an adequate explanation for 
his failure to appear. 

Colon submitted an affidavit reiterating the account 
he had given his attorney. Two prison guards submitted 
affidavits contradicting Colon’s, claiming they had awak- 
ened him and told him he was going to court and that 
Colon had refused to go. After reviewing the affidavits 
the district court held Colon’s account was "inherently 
implausible” and dismissed the suit for “refusal to pros- 
ecute, reflected by a refusal to come to court.” 

The appeals court noted that involuntary dismissal 
for failure to prosecute is a matter committed to the trial 
court’s discretion under Fed.R.Civ.P. 41(b). However, 
“dismissal is a harsh remedy to be utilized only in ex- 
treme situations,” The court held that given the 
circumstances of the case. Colon not understanding En- 
glish and being told in the middle of the night, in 
English, that he was going to court that day, Colon’s 
account w ; as not implausible and the trial court had acted 
too precipitously in dismissing the suit. The lower court 
erred by not considering a lesser remedy of selecting a 
jury in Colon’s absence and thereafter proceeding with 
the trial. 

“Though in some circumstances, the proper course 
would be to now 7 require a hearing at which the trial court 
could definitely resolve factual disputes on the basis of 
credibility findings, such a hearing is not needed here 
because it is so clear that the court had available the 
lesser remedy of proceeding with the jury’s selection in 
Colon’s absence.... We have previously noted that con- 
sideration of lesser sanctions is one of the factors that 
should inform a trial court’s determination to dismiss 
under Rule 41(b).” The case w as reversed and remanded 
to the lower court for trial. See: Colon v. Mack , 56 F.3d 
5 (2nd Cir. 1995).* 
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How the Florida DOC Circumvents Prisoners’ Rights to 
Meaningful Access to the Courts 

by William Van Poyck and Enrique J. Diaz 


A lthough prisoners’ constitu- 
tional right to meaningful ac- 
cess to the courts has been clearly 
established for almost three decades, the 
Florida DOC continues to evade and cir- 
cumvent their constitutional obligation 
to accord prisoners their rights by em- 
ploying blatantly unconstitutional rules 
and policies. Florida is not satisfied with 
mere passive resistance, but instead ag- 
gressively employs the most egregious 
methods to actively thwart prisoners’ at- 
tempts to bring any litigations (civil or 
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criminal) to the court house. Moreover, 
the DOC has so far done this with impu- 
nity. Under the policies and rules that will 
be described herein, the DOC consistently 
utilizes confiscation and destruction of 
prisoners’ legal documents and materi- 
als, combined with disciplinary action, 
intimidation and harassment to throttle 
prisoners’ attempts to litigate their cases 
and/or to receive legal assistance from 
other prisoners. While these policies are 
clearly, unequivocally and blatantly un- 
constitutional, the DOC remains secure 
in their knowledge that they can get away 
with it. The tactics used by the DOC will 
be described below and they bear watch- 
ing as other states will surely attempt to 
push the envelope, testing the waters to 
see what they can get away with in the 
current environment of courts increas- 
ingly hostile towards prisoners’ rights. 
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The Contraband Rule 

With the specific approval of the 
DOC central office, Florida State Prison 
(F.S.P.) has for years now been utilizing 
the contraband rule to flatly prohibit any 
mutual legal assistance among any and 
all prisoners, including assigned legal 
aides. Rule 33-3.0 06(l)(b), Florida Ad- 
ministrative Code (F.A.C.), states that: 
“Any item or article not originally con- 
traband shall be deemed contraband if it 
is passed from one inmate to another 
without authorization.” 

About four years ago when a num- 
ber of litigations were becoming 


uncomfortable to the F.S.P. officials , one 
prison guard (working in the library) 
suddenly dreamed up the idea of refus- 
ing to authorize the passing or exchange 
of any legal documents or materials, thus 
automatically rendering any exchanged 
legal materials contraband. Overnight, 
all exchanged legal materials became 
contraband. Prior thereto there was never 
any objections to prisoners working on 
other prisoners’ cases and possessing 
their legal papers. Suddenly, all legal 
aids were thoroughly searched coming 
into and leaving the library, specifically 
looking for any other prisoners’ legal 
materials; any legal documents that w ere 
discovered (trial transcripts, briefs, 
records on appeal, etc.) were confiscated 
and destroyed as contraband . 

All legal aides were informed that 
they were prohibited from touching or 
possessing any other prisoners’ legal 
papers and were prohibited from 
authoring any motions, briefs, petitions, 
etc., for any prisoners, period. This, of 
course, completely undercut the whole 
purpose of the legal aides’ existence. The 
legal aides were originally instituted as 
a result of a state wide class action suit, 
see: Hooks v. Wainwright , 775 F. 2d 1433 
(11th Cir. 1985). Further, upon orders 
from the F.S.P. administration, guards 
began raiding the cells of all known writ 
writers (including both of the authors of 
this article) with the express purpose of 
confiscating any and all legal documents 
pertaining to any other prisoners’ cases. 
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Thousands of pages of files and docu- 
ments pertaining to ongoing litigations 
were confiscated and destroyed, in some 
cases completely eliminating the litiga- 
tion. Many of these prisoners whose 
documents were destroyed could not read 
or write, speak English or simply had 
no education, thus forcing them to seek 
legal assistance from either the legal 
aides or jailhouse lawyers. They had (and 
have) no other recourse or remedy. Over- 
night this option disappeared. 

While we grieved this new policy of 
harassment and intimidation up through 
the DOC grievance procedure, it was 
rubber stamped and approved all the way 
up to the Secretary of the DOC, who was 
quite pleased that one of his employees 
had been creative enough to invent a way 
to circumvent their own rules (which 
state that prisoners can assist each other 
in the preparation of legal documents). 
To this day this contraband policy is rig- 
idly enforced at F.S.P., effectively 
thwarting a tremendous amount of liti- 
gation. Out of F.S.P.’s 1,200 prisoners, 
800 are in some form of lockdown con- 
finement; those prisoners who are not 
skilled enough to litigate their own cases 
simply cannot get into court, for F.S.P. 
simply refuses to authorize the exchange 
of any legal papers, period, thus preclud- 
ing any meaningful assistance. 

Twenty six years ago in Johnson v. 
Avery , 393 U.S. 483, 89 S.Ct 747 (1969), 
the supreme court struck down a prison 
regulation which prohibited prisoners 
from assisting each other in the prepa- 
ration of habeas corpus petitions. The 
court recognized that without the assis- 
tance of jailhouse lawyers or writ writers 
many prisoners would never be able to 
bring their claims. In Gilmore v. Lynch , 
3 19 F.Supp. 105 (N.D. Cal. 1970), aFd. 
sub nom., Younger v. Gilmore , 404 U.S. 
15, 92 S.Ct 250 (1971). the court held 
unconstitutional a prison regulation 
which was interpreted to prohibit 
jailhouse lawyers from assisting other 
prisoners by prohibiting them from be- 
ing in possession of another prisoners’ 
legal papers. And 27 years ago in Coonts 
v. Wainwright . 282 F.Supp. 893 (M.D. 
Fla. 1968), the local federal district court 
in Jacksonville struck down as uncon- 
stitutional a DOC rule that was then in 


existence which specifically prohibited 
prisoners from assisting each otherin the 
preparation of legal documents. 

Since Avery numerous federal courts 
have struck down as unconstitutional a 
variety of prison rules prohibiting pris- 
oners from assisting each other in the 
preparation of legal documents. See, e.g., 
Cross v. Powers , 328 F.Supp. 899 (W.D. 
Wise. 1971) [prison rule prohibiting 
mutual legal assistance between inmates 
is invalid]; Weaver v. Wilcox , 650 F.2d 
22 (3rd Cir. 1981) [prisoner stated claim 
under 42 U.S. C. §1983 for denial of con- 
stitutional access to the courts where 
prisoner alleged that prison authorities 
prohibited inmates’ collaboration in le- 
gal research and writing tasks]; 
Stevenson v. Reed , 391 F.Supp. 1375 
(D.C. Miss.) [same ], aff’d, adopting dis- 
trict court’s opinion, 530 F.2d 1207 (5th 
Cir. 1975); Craigv. Mocker , 405 F.Supp. 
656 (D.C. Nev.) [same]; Corpus v. 
Estelle , 409 F.Supp. 1090 (D.C. Tex.) 
[same ]; Tillery v. Owens, 719 F.Supp. 


1256, 1281 (W.D. Pa. 1989). See also: 
In re Harrell ; 2 Cat. 3(4675, 470 P. 2d 
640, 87 Cal. Rptr. 504 (1970), where the 
California supreme court held that pris- 
oners may possess the legal papers of 
other prisoners since such possession is 
integral to effective legal counseling. See 
also: Gibbs v. Hopkins , 10F.3d373 (6th 
Cir. 1993). 

Further, under no circumstances are 
prison officials permitted to confiscate 
and destroy prisoners’ legal materials; 
such actions are a blatant violation of the 
first amendment . See, e.g., Wright v. 
Newsome, 795 F.2d 964, 968 (11th Cir. 
1986); Simmons v. Dickhaut , 804 F.2d 
182, 184 (1st Cir. 1986) [Allegations that 
prison officials confiscated or destroyed 
legal materials belonging to inmate state 
constitutional claim]; Morello v. James , 
810 F.2d 344, 347 (2nd Cir. 1987) 
[same]; Carter v. Hutte , 781 F.2d 1028, 
1032 (4th Cir. 1986); Tyler v. Woodson , 
597 F.2d 643 (8th Cir. 1979); Slie v. 
BordenKircher , 537 F.Supp. 133 (N.D. 
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III. 1982). There exists no shortage of 
cases establishing this fundamental prin- 
ciple of law. 

Finally, the policy of disciplining 
and retaliating against prisoners for 
attempting to exercise their first 
amendment rights to meaningful ac- 
cess to the courts (by receiving or giving 
legal assistance) is clearly unconstitu- 
tional. See: Wright v. Newsome , supra, 
at 968; Bridgesv , Russell , 757 F.2d 1155 
(11th Cir. 1985); Hallv. Sutton , 755 F.2d 
786 (11th Cir. 1985); Wildberger v. 
Bracknell 869 F.2d 1467 (11th Cir. 
1989); Hooks v. Kelley , 463 F.2d 1210 
(5th Cir. 1972) ; Andrade v. Hauck , 452 
F.2d 1071 (5th Cir. 1911); Made we 1 1 v. 
/toAerte, 909 F.2d 1203 (8th Cir. 1990); 
tfwsse// v. Oliver , 552 F.2d 115 (4th Cir. 
1976); S/n/7/z v. Maschner , 899 F.2d 940 
(10th Cir. 1990); ifrzzo v. Dawson , 778 
F.2d 527 (9th Cir. 1985); Meriwether v. 
Coughlin , 879 F.2d 1037 (2nd Cir. 
1989). Again, minimal research will re- 
veal scores of additional cases supporting 
this proposition. 

Florida DOC olficials pay absolutely 
no attention whatsoever to this wealth 
of case law; instead they steadfastly 
maintain their own outdated, unconsti- 
tutional policies, confident that none of 
Florida’s conservative federal and state 
judges will require them to obey the con- 
stitution. So far their confidence has been 
well founded. Both of these writers have 
this issue (and the others related herein) 
in federal court, Van Poyck v. Singletary , 
#90-453-Civ-J-16, after remand, 
VanPoyck v. Singletary , 11 F.3d 146 
(11th Cir. 1994), and Bass, et al, v. 
Singletary , #93-1357-Civ-J-20, however, 
the two federal district court judges in 
Jacksonville are extremely hostile to any 
prisoner litigations, especially pro se , 
and they flat out refuse to do anything 
about the unconstitutional DOC policies. 
It would appear that the court welcomes 
these restrictions as a way to vastly re- 
duce its case load. 

The Disciplinary 
Confinement Rules 

Florida has two separate rules 
that prohibit prisoners who are in 
disciplinary confinement (DC) status 
from possessing any legal documents 
or materials, and from doing any le- 
gal work while in DC status 


[33-3.0084(l)(i),F.A C.], and from uti- 
lizing any of the law library’s legal 
services (e.g., obtaining photo copies of 
cases or statutes, getting motions photo- 
copied, obtaining any legal advice, etc.) 
while in DC status [33-3.005(4)(a) & (b), 
F.A.C.]. At F.S.P. it is not uncommon 
for prisoners to be in DC status for two 
to six months, and some have been in 
continuous DC for over three years. Dur- 
ing this time the prisoner’s legal property 
is impounded in storage. The rules con- 
tain two narrow exceptions that allow a 
DC prisoner to obtain limited access to 
a portion of his legal property and lim- 
ited access to the law library’s services, 
for example: 1) if the prisoner is chal- 
lenging the legality of the disciplinary 
report itself, and 2) when the prisoner 
can prove that he has a court ordered 
deadline to meet in an existing litiga- 
tion. A prisoner in DC status may not 
initiate a new court proceeding (habeas 
corpus, civil complaint, etc.). Any vio- 
lation of these rules, on their face and as 
applied, clearly violates prisoners’ mean- 
ingful access to the courts as guaranteed 
by Johnson v. Avery , supra, Bounds v. 
Smith, 430 U.S. 817, 97 S.Ct. 1491 
(1977), and progeny. 

Numerous courts, faced with iden- 
tical or similar regulations have "held 
them to be an infringement upon pris- 
oners’ rights to meaningful access to the 
courts. See: Straub v. Monge , 815 F.2d 
1467 (11th Cir. 1987); Lee dsv. Watson , 
630 F.2d674 (9th Cir. 1980); McCray v. 
Sullivan , 509 F.2d 1332 (5th Cir.),* on 
remand, 399 F.Supp. 271 (D.C, Ala.); 
see also: Coleman v. State, 762 P. 2d 814 
(Idaho 1988), where the Idaho supreme 
court held that a prison policy of deny- 
ing prisoners access to the law library 
during the first ten days of their dis- 
ciplinary confinement was an 
unconstitutional violation of prisoners’ 
right to access to the court. [Editor’s 
Note: See: 9th Cir. Affirms Court Ac- 
cess Case, in the June ’95 issue of PIN 
where we reported Casey v. Lewis, 43 
F.3d 1261 (9th Cir. 1994)] One of us, 
William Van Poyck, succeeded in hav- 
ing these F.A.C. rules declared invalid 
by a hearing officer in an Administra- 
tive Procedures Act (A.P A.) proceeding, 
only to have the ruling overturned on a 
technicality that Van Poyck was not in 
DC status at the time of the hearing and 
thus had no standing to challenge the 


rules] . Thereafter the DOC persuaded the 
legislature to amend Florida’s Adminis- 
trative Procedures Act (Chapter 120, 
F.S.) to prohibit prisoners from partici- 
pating in any A.PA . proceedings; the 
change in law was specifically made ret- 
roactive, thus wiping out scores of 
pending litigations. Again, Florida 
successfully advances blatantly uncon- 
stitutional regulations. 

The Exact Citation 
Paging System 

At F.S.P. all 800 confinement pris- 
oners (including death row) are denied 
any physical access to the law library and 
its books. Confinement prisoners’ sole 
access is through written requests to the 
prisoner legal aides for photocopies of 
cases and statutes. Prisoners may receive 
15 cases per week (which must be re- 
turned). The legal aides do no research 
for prisoners, and the requesting prison- 
ers must already know the exact citation 
of the case(s) he wants. Thus the legal 
aides’ jobs consist of merely photocopy- 
ing cases and sending them to DC 
prisoners. It takes weeks to accomplish 
what could be done in minutes if physi- 
cal access to the law library were allowed, 
and many tasks can simply not be ac- 
complished under the constraints of the 
exact cite paging system. 

F.S.P. has a top flight law library, 
physically, but the majority of prisoners 
simply cannot take advantage of it. Even 
a prisoner well schooled in the law r has 
difficulty knowing where to begin their 
research when constrained by an exact 
eke system, Such exact cite paging sys- 
tems have been universally condemned 
and held to be unconstitutional by every 
federal court that has addressed them, 
See, e.g., Tossssint v. McCarthy, 801 F.2d 
1080, 1109 (9th Cir. 198 6);Peterkinv.Jeffes, 
855 F.2d 1021, 1036-41 (3rd Cir. 1988); 
DeMalloryv. Cullen , 855 F.2d 442, 446-49 
(7th Cir. 1 988); Morrow v. Harwell, 768 F.2d 
619(5thCir. 19%5);Richv. Zitnay, 644 ¥. 2d 
41, 43 (1st Cir. 1981); Williams v. Leeke, 584 
F.2d 1336 (4th Cir 1978); Messer* v. Fair, 
752 F.Supp. 48, 50 (D.Mass. 1990); Griffin 
v. Coughlin, 743 F.Supp. 1006, 1023 
(N.D.N.Y 1990); Toussaintv McCarthy, 597 
F.Supp. 1388. 1413 (N.D. Cal. 1984); Vat - 
entinev. Beyer,S5()F2d95\ (3rd Cir. 1988); 
Gluth v Kangas, 951 F.2d 1504 (9th Cir. 
1991); Knop v. Johnson, 977 F.Supp. 9% 
(6th Cir. 1992). 
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Although Florida’s DOC is the defen- 
dant in a 24 year old class action suit, see: 
Hooks v. Wainwright , 775 F.2d 1433 (11th 
Cir. 1985), Judge Moore in Jacksonville has 
been sitting on the case since it was remanded 
to him in 1985, refusing to allow the case to 
proceed and in effect perpetuating the 
current unconstitutional system and DOC 
policies. With judges like this on the bench, 
the DOC knows it can violate the most ba- 
sic constitutional rights relating to access 
to the courts with impunity. 

[Editor s Note : The pressure on courts 
to throttle prisoner litigation is intensified by 
the huge increase in prison populations and 
the attendant prison overcrowding. Although 
prisoner litigation has decreased in the last 
20 years when measured as the number of 
prisoner filings inproportion to the total pris- 
oner population, the absolute number of 
prisoner litigations has increased dramati- 
cally simply because the number of 
imprisoned has more than tripled in the 
last 20 years. As courts feel increasingly 
pressured to reduce their case loads, 
judges - conservative or not - may be more 
accommodating to states and law makers 
who throw up barriers to prisoners’ access to 
the courts.] ■ 

Jury Awards $39,000 in 
Texas Scalding 

O p September 21, 1995, a federal 
jury in Houston awarded Texas 
state prisoner Roland Rudd $39,000 in 
damages against prison guards Robert 
Bergeron and Leonardo Herrera. The jury 
found that the Bergeron splashed a 
pitcher of hot coffee on Rudd’s face and 
refused to provide him with medical treat- 
ment. The attack occurred on July 2, 1994, 
at the Mark Stiles Unit in Beaumont. 

Rudd did not receive medical treat- 
ment for at least two and a half hours 
after receiving the burns. When he did 
receive treatment, only his eyes were 
rinsed, he did not receive bum treatment. 
The jury awarded Rudd $4,000 in com- 
pensatory damages. Bergeron was 
ordered to pay $20,000 in punitive dam- 
ages and Herrera was ordered to pay 
$15,000 in punitive damages. Both 
guards are still employed by the Texas 
DOC. Rudd initiated the suit pro se.B 


From the Editor 

by Dan Pens 


T)LN has reached the point where 

± we need at least one full time 
staff person on the outside. The amount 
of w ork that needs to be done is begin- 
ning to overwhelm our volunteers. The 
trouble with the idea that we pay some- 
one is simple: We can’t afford it. At our 
present rate of growth, we project that 
we could not pay a staff salary before the 
year 1998. 

So, to make up the difference we 
need to shop around for a grant. Any 
ideas out there in reader-land? I’m sure 
we can figure out how to put together a 
decent grant proposal. What we mainly 
need help with is in who to submit the 
proposal to. We don’t want to waste our 
time (and theirs)sending grant propos- 
als to foundations that would have 
absolutely no interest in funding a 
project such as PLN. On the other 
hand, I’m sure there must be foun- 
dations out there who have a high 
degree of interest in funding some- 
thing exactly like PLN\ These are the 
foundations we need to hear about. If 
you have any good tips, send them to 
Paul or me. (Our addresses are in the 
box on page two.) 

One of the things I wish I had more 
time for is answering letters, especially 
from prisoners. I’ll put them in my '‘an- 
swer if there’s enough time” stack, and 
all too often the stack grows faster than 
I can whittle it down. One type of letter 
that we often get is some kind of plea for 
help. Prisoners write to Paul or me and 
want us to help them deal w ith what- 
ever struggle they are having with 
their captors. All I can say to most of 
those letters is this: Paul and I pour our 
hearts and souls into producing PLN. 
We spend every spare minute of ev- 
ery day keeping this' thing going We 
do it because we want to provide a 
tool that prisoners can use to help 
themselves. But that’s all we can do. 
In ninety-nine out of a hundred cases 
w here someone writes for assistance, 
I just sigh and mutter, "Gee, what 
does he/she expect me to do about this? 
I’m locked up in a prison cage just like 
they are!” 


What I’m saying with all of this is 
not that you should stop sending letters; 
just realize that Paul or I may not have 
the time to respond. If you want us to 
print some kind of appeal for assistance 
in PLN , bear in mind that we have a 
huge backlog of articles that need to 
be printed. Paul and I do the best w e 
can with our goal in mind to serve as 
many prisoners with as much qual- 
ity information as we possibly can. 
We don’t want to bump an article 
with legal analysis and case law re- 
porting in order to publish notices 
and appeals for help. 

A reminder to PLN readers: When 
you send us a donation or letter, please 
write your return address on the letter 
itself. A PLN volunteer opens and sorts 
all the incoming mail and then sends it 
along to other PLN volunteers. Only the 
letters are forwarded, not the envelopes. 
If you fail to write your complete return 
address on the letter itself, the volunteer 
who opens the mail has to take the time 
to hand copy it himself. It may sound 
nit-picky, but it can add up to a lot of 
extra work. 

In the November editorial I plugged 
Dollars and Sense , an outstanding maga- 
zine. I mentioned that they offer free 
subscriptions for prisoners. The pub- 
lisher of D&S since informed me that 
they have some funds for prisoners, 
to be distributed on a first come / first 
serve basis. So, if you write for a free 
subscription, please make good use 
of it. When you’re done w ith it, find 
someone else to pass it along to. My 
copy of D&S gets read by five prison- 
ers that I know of, and hopefully many 
more. 

Of course, the same can be said for 
PLN. Pass it along to a comrade when 
you’re done with it. Encourage others to 
subscribe. And, as always, please send 
in those donations. Although we are 
seeking grant money, we ardently wish 
to maintain our editorial independence. 
The grant money will be a stop-gap mea- 
sure. If you support a free press behind 
bars please send a generous donation 
soon. ■ 


Source: Corrections Digest 
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Washington DOC Costs Policy Enjoined 


P ast issues of PLN have reported 
the ongoing efforts by the Wash- 
ington attorney general’s office to 
intimidate prisoners who file civil rights 
suits. Part of this strategy has included 
seeking costs against prisoners who lose 
such suits then taking every last penny 
from the prisoners account. We have re- 
ported on strategies to prevent the 
imposition of costs, [See: PLN , Vol. 4, 
No. 6], and a ruling which prevented the 
seizure of funds once the costs were im- 
posed, [PLN, Vol. 5, No. 9]. 

Judge Quakenbush of the US dis- 
trict court in Spokane entered a 
Temporary Restraining Order (TRO) on 
September 14, 1995, which found Wash- 
ington DOC Policy 200.000 to be 
unconstitutional as far as it allowed the 
seizure of funds from unsuccessful pris- 
oner litigants. The case involves three 
consolidated suits by prisoners who lost 
civil rights suit, were assessed costs and 
had the money seized by the DOC. The 
DOC recognizes none of the statutory 
exemptions provided by state law, see 
RCW 6.15.010 and 6.27.150. 

The court found that the DOC instituted 
DOC Policy 200.000 allowing for these sei- 
zures without any statutory' authority and 
ahead of all other seizures that are allowed 
by law 7 . The policy only covers cost bills aris- 
ing from suits against the state of 
Washington, its employees and agents. 
Cost bills from other civil litigation is 
not referenced. The only notice given a 
prisoner before the funds are taken is a 
form stating the funds will be seized 
unless the prisoner can show he is not 
the prisoner referenced in the cost award, 
if the prisoner has a court order show - 
ing the collection is no longer valid; has 
already paid the costs or can show 7 why 
he doesn’t owe the debt. Any and all 
other objections, including poverty; will 
fail and the DOC will take the money. 

After prisoners filed pro se motions 
for a TRO the court appointed Gonzaga 
University Legal Assistance to represent 
them. The court granted the plaintiff’s 
motion for a TRO holding that the elev- 
enth amendment did not prohibit this 
type of suit, i.e. against state officials in 
their individual capacities for violations 
of state law 7 . See: Pena v. Gardner , 976 
F.2d 469 (9th Cir. 1992), [PLN, Vol. 4, 
No. 3]. The court held that the issues 


presented were federal constitutional is- 
sues over which it had jurisdiction. 

The court noted that prisoners have 
a due process liberty interest in their 
prison trust account. See: Quick v. Jones , 
754 F.2d 1521 (9th Cir 1985). Because 
the DOC lacks the authority to make law 
it cannot exceed its statutory authority. 
‘Therefore, absent the statutory author- 
ity to unilaterally freeze and/or withdraw 
funds from prisoner trust accounts in or- 
der to pay civil judgments for costs bills 
owing to the Department of Corrections, 
prison officials have denied plaintiffs’ 
due process rights.” The court rejected 
the DOC’s contention that payment of 
cost bills was allowed as "personal or in- 
cidental needs” under RCW 72.02.045(3) 
as several other statutes allow for deduc- 
tions for specific items and none allows 
for the seizures at issue here. 

"Because DOC Policy 200X>00 goes 
beyond the DOC ’s statutory authority, the 
withdrawal of funds from Plaintiffs’ 
prison trust fund accounts for the pay- 
ment of civil judgment cost bills ow ing 
to the Department of Corrections is a vio- 
lation of Plaintiff’s due process rights 
under the United States Constitution.” 

The court also held that the adoption of 
DOC Policy 7 200.000, at the recommenda- 
tion of the AG’s office, was meant to chill 
prisoners’ right to petition the court for the 
redress of grievances. The court noted that 
retaliation for accessing the courts is action- 
able by prisoners even if the retaliatory action, 
if taken for legitimate reasons, w ould not be. 
The court held no legitimate penological 
purpose underlay the policy. The record 
was clear that the purpose of the policy w as 
to cut down on the number of lawsuits against 
the DOC by prisoners and to deter 
"meritless lawsuits against DOC” 

"The assumption that every losing 
prisoner suit is, therefore, frivolous is 
faulty. Before a prisoner suit is ever 
served on the defendants, it has survived 
a thorough screening by the court designed 
to eliminate the serv ice of frivolous prisoner 
complaints.” Prisoner suits that are meritless 
are never served. "The court finds that the 
motivating, primary 7 factor for DOC Policy 
200.000 is to deter the amount of prisoner 
litigation against DOC personnel. This is a 
violation of DOC Policy 590.500, w hich 
defendants concede is essentially a direc- 
tive not to retaliate against inmates w ho 


exercise their right of access to the 
courts.... More importantly, such retali- 
ation is a violation of the prisoner ’s First 
Amendment rights to have access to the 
courts, in order to redress grievances for 
alleged unconstitutional conduct on the 
part of prison officials.” 

In granting the TRO the court or- 
dered the DOC to refund the money 
seized if it was taken to pay a cost bill 
without a court ordered writ of attach- 
ment or garnishment or statutorily 
authorized process and to lift any freeze 
on prisoner accounts as a result of DOC 
Policy 200.000. The DOC was enjoined 
from seizing or freezing prisoner trust 
accounts for payment of civil judgments 
for cost bills owing to it absent statutory 7 
authority to do so or a court order. This 
unpublished ruling affects only Washing- 
ton state prisoners and is an unpublished 
order. Washington prisoners who have 
suffered this type of seizure should con- 
sider requesting a refund from the DOC 
and then pursuing a civil rights action 
for its return. See: Richey v. Nerup , Case 
No. CS-93-362-JLQ (ED WA). ■ 

RFRA Case Set for Trial 

A federal district court in Penn- 

xVsylvania held that a factual dis- 
pute existed as to w hether a jail’s policy 
banning detainees from wearing reli- 
gious headgear substantially burdened 
the exercise of religion under the Reli- 
gious Freedom Restoration Act (RFRA), 42 
U.S.C. § 2000bb(b). In its ruling, denying 
the defendants’ summaiy judgment motion 
in part and granting it in part, the court gave 
an extensive discussion to the history of the 
RFRA, its applicability to prisons and 
jails and numerous prison cases involv- 
ing the RFRA. 

The court dismissed the plaintiff’s 
claim for injunctive relief because he was 
no longer held at the jail. The court set 
the case for trial to determine whether 
or not a jail policy banning detainees 
from wearing religious headgear at ail 
times, in this case a Muslim Kufi, sub- 
stantially burdened the detainees’ free 
exercise of religion. The case is not a 
ruling on the merits but will be helpful 
to anyone litigating an RFRA claim. See: 
Muslim v. Frame , 891 F. Supp. 226 (ED 
PA 1995). ■ 
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Reader Mail 


Suspect Peppers in LA 

I was reading through a few old 
PLNs and ran across an article on page 
11, Vol. 5, No. 10, (Oct. 1994) concern- 
ing pepper gas [spray]. 

In 1992 prisoners here at Angola 
[LA] bucked work call after one section 
[of prisoner workers] was ordered to 
build the death gurney to replace “Of 
Sparkle” as the state was switching to 
lethal injection. No disciplinary infrac- 
tions were issued as the warden 
immediately intervened and admitted the 
administration’s mistake. An outside 
contractor built the death bed. 

Now, Angola has been raising some- 
thing called “Sport Peppers,” a very 
small, very hot variety, and we have no 
idea where these peppers are going or 
what they are being used for. These pep- 
pers are hand planted, nurtured and 
picked by prisoners throughout Angola. 
In the last three years the crop and yield 
have increased dramatically. 

I want to know if we are contribut- 
ing unknowingly to the manufacture of 
something harmful that could be used 
against us! To this date I have not been 
able to determine where these peppers 
are going. All I know is that Angola 
seems to be making a LOT of money 
from this crop. 

Any information on this, as well as 
manufacturers [of “pepper spray”] ad- 
dresses would be appreciated. Reply to: 
Clay Huff #118370, Camp D Falcon 3, 
LA State Penitentiary, Angola, LA 
70712. 

Unrest in NY Prisons 

[Editor’s Note: New York state’s 
Republican majority legislature passed 
laws that mandate double bunking of the 
NYDOC prison system. Most cells in NY 
state prisons are tiny, a mere 9' x 6'. 
There is a high incidence of both AIDS 
and the deadly “drug resistant strain of 
TB” in NY prisons. The following up- 
date was sent to us by a NY reader.] 

In August, 95 in Shawangunk 
Prison there was a three week lock down 
because of the double bunking coming 


into effect in September, and about the 
death penalty and other oppressive mat- 
ters. It was a non-violent “no work” 
stoppage. 

In August ’95 and September ’95 
prisoners in Eastern Prison started pro- 
testing the upcoming double bunking, 
death penalty, and “good time” (which 
there is none in New York state now). 
During these periods prisoners were 
wearing all state issue greens instead 
of their personal clothing, and they 
were not talking in the mess hall dur- 
ing meals. 

On September 12, 1995 in Eastern 
Prison at the night recreation period 
nobody went to the yard. On September 
13th, the anniversary of the Attica up- 
rising, there was a non-violent work 
stoppage - complete shutdow n where out 
of over 900 prisoners at least 800 par- 
ticipated in the work stoppage. On 
this same day the prison administra- 
tion started transferring prisoners to 
other prisons throughout the system. 
About 200 or more got transferred. This 
retaliatory action was done in about 24 
hours. 

This non-violent shut-down at East- 
ern Prison was over by September 14th, 
but other prisons throughout New York 
state, Attica, Auburn, Clinton, Comstock 
and some others went on a brief hunger 
strike in behalf of the oppressive condi- 
tions and in memory of the Attica riot in 
1971. 

Presently New York state law has 
reinstated the death penalty - the 38th 
state. Almost all the 70 prisons in the 
state prison system are double bunking. 
We have lost the five (5) free letters, the 
discount on our commissary purchases, 
and the $40.00 release (gate) money. 

About the $1.00 a week rent, 
charge to participate in the Family 
Reunion Visit and to pay a charge for 
medical treatment are all just propos- 
als now. These prison authorities are 
scheming up anything to make 
money off us prisoners. 

E.O.E., NY 


Ohio Update 

At Mansfield Correctional Institu- 
tion (MANCI) the warden, Dennis 
Baker, Major Mack, the Business Man- 
ager, and two guards were placed on 
administrative leave while the FBI and 
State Highway Patrol (SHP) investigated 
allegations they accepted gratuities and 
kickbacks from a prisoner, J. Crow, 
whom they allowed to operate a business 
from inside of MANCI. Crow mailed a 
.25 caliber semi-automatic pistol, extra 
clip of ammo and drugs from MANCI 
to a state representative, telling him that 
he would reveal how he had obtained the 
items in exchange for a parole. 

The investigation led to the firing 
of a guard and Major Mack for accept- 
ing money and assisting in the 
incorporation of the trucking business 
being run by Crow. One guard quit, and 
Warden Baker was demoted. Crow told 
the media that all of the above had ac- 
tively participated in assisting him to 
operate the business, then threatened him 
in an attempt to prevent him from coop- 
erating with the FBI investigation: Crow 
was transferred to the Southern Ohio 
Correctional Facility (SOCF) where he 
filed suit to be placed in protective cus- 
tody. 

Several prison guards from Lorain 
Correctional Institute (LOCI), Warren 
Correctional Institute (WCI), Lima Cor- 
rectional Institute and Trumbull 
Correctional Institution (TCI), all in 
Ohio, have been arrested and convicted 
of smuggling large amounts of drugs into 
these prisons. 

There were four escapes from dif- 
ferent close-security prisons in a four 
month period, resulting in an investiga- 
tion of Ohio’s security and malfeasance 
of its “professional” employees respon- 
sible for security. At least fifteen 
prisoners escaped from Ohio prisons in 
1995. As usual, the guards union spokes- 
person blamed management, while 
management blamed the negligence of 
guards. 

In one escape at Trumball C.I. four 
prisoners overpowered a truck driver, 
commandeered the truck, and drove it 
through two prison fences. Another pris- 
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oner, at MANCI, hid in a trash bin in 
the back of a garbage truck. 

Ohio ranks high in overcrowding, 
operating at 173% over capacity, as 
judges continue meting out extraordinar- 
ily long sentences, and the Adult Parole 
Authority issues 10, 15, and 20-year 
“flops'’ (continuances) to those eligible 
for parole. 

The politics of prisoners being ma- 
jor industries is thriving in Ohio, where 
the American Correctional Association 
(AC A) held its yearly “Congress of Cor- 
rections” in 1995. Vendors hawked their 
deadly wares, stun guns, tasers, “Mr. 
Clear Out” mace, and all the tools of re- 
pression used to perpetuate these Houses 
of Pain. Ohio Department of Rehabili- 
tation and Correction (DORC) Director 
Reggie Wilkinson is also president of the 
AC A, where he reaps the advantage of both 
“businesses.” Ohio has paid the ACA for 
accreditation of over half of its prisons. 

In the criminal arena, aggravated 
murder convictions, resulting in the 
death penalty, have been found against 
three prisoners involved in the 1993 
Easter Uprising at Lucasville. The con- 
victions stem from the deaths of a guard 
hostage and prisoners during the stand- 
off between prisoners and thousands of 
FBI, SHP and other law enforcement 
agencies which lasted 11 days and drew 
nationwide media coverage. Comictions 
w r ere gained by the coached testimony 
of prison informants who were transferred 
from prison to prison and rewarded with 
celebrity status treatment by the prisoncrats. 
Prisoners who were prosecuted or found 
guilty of participation in the Lucasville up- 
rising, as well as those not involved, are 
suffering every form of retaliation, includ- 
ing beatings by guards. 

As a result of the continued lockdown 
at Lucasville, violence at the prison has in- 
creased. Fights and stabbings occur on a daily 
basis due to the effects of frustration of being 
locked in a cell the majority of the time, 
in a prison hundreds of miles away from 
major cities which makes it very diffi- 
cult to visit with friends or family. 

In the civil arena. Federal Court 
Judge S. Arthur Spiegel ruled that a 
former Lucasville mailroom supervisor 
violated prisoners' John Perotti and 
Keith Ledgers constitutional rights by 
w ithholding copies of Prison News Ser- 
vice and the Peoples Tribune as being 
“inflammatory.” Spiegel also ruled that 


prisoncrats do not have to provide 24- 
hour advance notice to prisoners being 
transferred to other prisons, and that the 
law library staffed by paralegals meets 
constitutional muster. Issues left for trial 
were death threats (by guards against Perotti), 
drug set-ups, false "snitch jackets” placed on 
Perotti and Chrvztof Knecht by prisoncrats, 
(all in retaliation for previous lawsuits and 
published articles critical of Ohio DORC). 
Also at issue at trial was a due process 
violation wherein the DORC Director 
and his legal assistant reversed a previ- 
ous reversal of guilt on two “shots” 
(infractions) for which Perotti was placed 
in the control unit and then transferred 
back to Lucasville. 

On October 12, 1995 the federal jury 
returned a verdict for Perotti and Ledger 
finding that Lt. Schramm, and guards 
Cox and Turner retaliated against Perotti 
by setting him up on drug charges, issu- 
ing death threats and falsely labeling him 
a “snitch” in an attempt to turn prison- 
ers against him. The jury aw arded seven 
thousand dollars compensatory damages. 
Director Wilkenson and Jorgenson (an- 
other DORC official) were found to have- 
violated Perotti ’s due process rights by 
“reversing their reversal” contrary to 
Ohio Administrative Code [OAC S120- 
9-09 (M)], and using the recent U.S. 
supreme court decision in Sandin v. 
Connor , their actions extended Perotti s 
prison sentence, as well as creating 
“atypical and significant hardships” as a 
result. Three thousand dollars compen- 
satory and punitive damages were 
awarded. For the confiscation of two is- 
sues of the PNS newsletter and one issue 
of the Peoples Tribune from Perotti, he 
was awarded two hundred dollars. Led- 
ger was also aw arded one hundred dollars 
in damages. See: Knecht et al v. Voinavitch 
etal Case No. C-l-94-12 (S.D. Ohio W.D.). 
This is the first [?] case to have gone to a 
jury dealing with a state created liberty 
interest grounded in due process and sub- 
ject to the Sandin decision. The state's 
whole defense was character assassination 
and flat denials of any retaliation. The 
Judge still has to rule on the requested in- 
junctive relief for expungement of the 
infractions and a transfer. The state will 
probably appeal. [The pretrial ruling is 
reported at Knecht v. Collins , 903 F.Supp. 
1193 (SDOH 1995).] 

-J.P., Ohio 


An Angry White Man 

I would like you to know that I was 
so offended by your editorial in the No- 
vember 1995 issue that 1 canceled my 
subscription. I will not support finan- 
cially or in any way be associated with a 
publication ran by such blatantly 
Europhobic minority racists. You obvi- 
ously get your history from a Rainbow 
Coalition fantasy book. 

You commit the liberal propagan- 
dist ploy of judging past eras in history 
using today’s liberal humanist mores. 
Your "socially, spiritually, ethically” blah 
blah blah. Natives were animalistic, can- 
nibalistic savages who hadn’t even 
invented the wheel or a w ritten language 
and were in a constant state of warfare 
with each other and even, heaven for- 
bid, practiced slavery! They were a 
backward people who got w hat they de- 
served given the Darwinistic exigencies 
of the time. 

Your article was a slap in the face 
to any European brothers w ho are doing 
their time honorably and don’t feel the 
need, to truckle to the minority races. I 
take it from the wailing and gnashing of 
teeth and masochistic tone of your ar- 
ticle that you are such a one. If you’re 
under 21 and not a liberal you don’t have 
a heart. If you are over 30 and still a lib- 
eral you don’t have a brain. [Editor’s 
Note: And if you must plagiarize quotes 
from the likes of Winston Churchill, you 
don’t have much originality.] 

Even I rooted for William Kunstler 
- in 1968. The brainwashed, deluded 
masses of young people in the 60 ’s, my- 
self included, brought us to the morally 
corrupt, politically correct, financially 
bankrupt, spineless society we inhabit in 
1995, and were manipulated by forces 
that you, despite your braying about be- 
ing politically conscious, remain totally 
unaware of. 

I was fed up with the leftist, minor- 
ity slant of your paper anyway. You might 
do well to consider that there are Euro- 
peans who have a viewpoint and 
grievances as well. I myself am 5 years 
past my first out-date on a 10-40. This is 
typical of w hites in the Michigan prison 
system, who are routinely maxed-out or 
flopped ad infinitum solely to maintain 
a semblance of racial balance w hile Ne- 
groes continue to use the revolving door. 
Blacks are championed all the way to the 
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Reader Mail (Cont.) 

supreme court by the snivel rights orga- 
nizations while Europeans fighting the 
exact issues can’t even get their mail 
answered. 

I was shot while unarmed at point 
blank range, beaten in the county jail, 
all by black officers. When the media 
picked up the story, need I tell you whose 
side they were on. 

I’ll do my own legal research from 
now on, thank you. I won’t pay to be in- 
sulted by the likes of you. I know I’m 
wasting my breath. Go down the rock 
[another prison?] and commiserate with 
kill-a-Honkey-Bey [a prisoner?]. I won’t 
go there. But I’m gone. 

— L.C., Michigan 

Editor’s Response: PLN has always 
taken a stand against injustice. We don’t 
play the racism game. We are not an ad- 
vocate for Black prisoners. Native 
American prisoners, Latino(a) prisoners 
or European’ prisoners. We advocate 
prisoners’ rights in the struggle for jus- 
tice. Period. 

I get some of my history from A 

People 's History of the United States, by 


Howard Zinn. It was in his book that I 
learned how rich colonial land owners 
(the ones who owned most of the slaves) 
lived in mortal fear that somehow the 
poorer whites would band together with 
oppressed Blacks and overthrow the sys- 
tem of economic oppression that 
enriched them so well. It was these 
wealthy white landowners who devel- 
oped the institution of racial hatred as 
one that would be of great benefit to their 
economic interests. 

By demonizing and dehumanizing 
Blacks (and Native Americans) the 
wealthy colonialists channeled the an- 
ger and frustration of poor whites not 
against those who exploited their labor, 
but against peoples of different skin color 
who were also brutalized and exploited 
by the same system of economic injus- 
tice. Thus racism was born and 
purposefully nurtured. 

In correspondence between wealthy 
plantation ow ners, quoted in Mr. Zinn’s 
history, they speak of their fear. They 
formulated a plan of using racial hatred 
and fear to forbid poor white laborers 
from associating with Black slaves. 
Why? Because they knew' that if these 
oppressed peoples got together and rec- 
ognized their common enemy, the 
American Revolution might have been 


one of poor working people struggling 
for economic justice, rather than w hat it 
really was: colonial capitalists fighting 
for their right to be the exploiters of this 
continent without having to share the 
proceeds with the English Crown. 

The same strategy has been modi- 
fied and used again and again by the 
ruling elite to channel the anger of eco- 
nomic injustice into racial hatred, 
whether it be against members of racial 
minorities in the U.S. or against illegal 
aliens, immigrants, or foreign enemies. 
The politics of racism, nationalism and 
xenophobia all serve the same purpose. 
As long as you continue to look at the 
world through “racial colored lenses” 
you will fail to see that the boot on your 
neck has nothing whatsoever to do with 
race, and everything to do with profit. 

As far as Paul or 1 being members 
of “the minority races,” we have never 
publicized the color of our skin or our 
ethnic heritage and I will not do so now, 
for the simple reason that it’s totally ir- 
relevant! I can assure you, however, that 
neither of us is a member of the only 
minority in this country' that means any- 
thing: the wealthiest 2% w ho own over 
90% of the stocks, bonds, real estate, and 
all other assets. You won’t find many of 
those minorities in prison. 


U.S.P. Lewisburg Lockdown 


O n November 1, 1995, several 
prisoners created a disturbance 
in the mess hall. They took a case of soda 
pop and barricaded themselves into one 
of the dorms. They proceeded to con- 
struct a cannon, using a cue ball for a 
projectile. When the riot squad stormed 
the dorm, the prisoners fired the “can- 
non” at them. The pool ball went through 
a chicken-wire enforced w indow of a 
door. The prisoners then soaped the 
floor and turned a fire hose on the 
riot squad. 

The riot squad turned off the water 
and then tear-gassed the entire unit. They 
proceeded to drag out and beat even pris- 
oner from the unit, despite the fact that 
only a handful had been involved. Over 
twenty prisoners were beaten so badly 
by the riot squad that they required medi- 
cal attention. 

After they had all of the prisoners 
handcuffed and stripped naked, they had 


them lay on the floor for eighteen hours! 
Men were defecating on themselves be- 
cause if they spoke they were kicked in 
the head. Almost the entire unit was 
transferred. 

After this, the warden went to all of 
the various prisoner leaders and 
asked them to have a meeting, 
amongst themselves, to try and calm 
the situation down. There was talk of a 
work strike, but many of the (mainly 
younger) prisoners wanted to start a large 
scale riot. The prisoner leaders de- 
cided to call a work strike, but with 
only one demand. They demanded 
that the prisoners who had been 
beaten by the riot squad receive 
proper medical attention. It was a 
compromise, because many of the 
prisoners were so angry that the threat 
of a riot w as very real. 

The men at that meeting then went 
back to the units and held meetings. One 


prisoner said that out of 200 prisoners 
in his unit, over 190 attended the unit 
meeting. He said that after eleven 
years in prison, he had never seen 
such unity. 

The warden immediately locked 
down the entire prison. Every prisoner 
leader who was at the meeting (the one 
the warden asked them to have) was put 
in the hole and the majority of them were 
transferred. Over 400 prisoners were 
transferred in all. 

The riot squad w'ould walk up 
and down the units at night with 
flashlights and pull prisoners out of 
their cells. The administration was 
clearly intimidated by the unity of the 
prisoners and responded with swift and 
brutal retribution.® 

Source: Lewisburg, PA readers 
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Washington Court Access Suit Settled 


by Paul Wright 

I n the April, 1994, issue of PLN 
we reported the filing of Scott v. 
Peterson which challenged numerous 
aspects of court access for Washington 
state prisoners. On October 31, 1995, 
most of the suit was settled and the settle- 
ment terms were effective November 30, 
1995. The settlement is between five 
named plaintiffs and DOC officials but 
affects all prisoners in Washington. It is 
important to note that this is not a class 
action suit and no prisoners are fore- 
closed from suing over court access 
issues. The agreement in this action can 
only be enforced for a twenty-four month 
period. Whether the DOC will abide by 
its terms after that remains to be seen. 

Copies: The most important win in 
the case was that the cost of legal copies 
was reduced from 20 to 10 cents per page 
for “all copies of legal pleadings to be 
filed and/or served in conjunction with 
the inmate’s case." All legal copies must 
be made in the prisoner’s presence and 
will not be made for anyone else. If the 
copies cannot be made at the time of re- 
quest the prisoner can either return at 
“a reasonable, specific time for the copy- 
ing to be accomplished" or waive having 
the copies made in his presence. In the 
past Washington prison officials have 
made copies outside prisoners’ presence 
with the not surprising result that there 
was no confidentiality of the materials. 

Prisoner to Prisoner Assistance: 
The settlement pretty much reiterates 
already existing DOC policy in that pris- 
oners can confer with each other in the 
research and preparation of legal plead- 
ings but cannot represent another 
prisoner in any legal matter. No payment 
for legal assistance is permitted and pris- 
oners found to be in violation of this will 
be subject to disciplinary action. Pris- 
oners authorized access to each other can 
assist other prisoners in the preparation 
of legal documents in the law library. 
Prison wardens can limit the time, place 
and manner in which prisoners assist 
each other in legal matters outside the 
law library and this may be limited to 
places such as day rooms. 

The settlement provides that pris- 
oners who are illiterate, unable to read 


or write English or otherwise disabled 
will be referred by the prison law librar- 
ian first, to authorized attorneys, then to 
trained law clerks and finally to prison- 
ers with legal skills who will work with 
the prisoner without compensation. Pris- 
oner law clerks in Washington receive 
no form of training regarding legal mat- 
ters, nor are there any prerequisites (such 
as literacy or legal knowledge) before a 
prisoner is hired as a law clerk. 

“The law libraries will establish 
"Brief Banks’ in which any inmate can 
file a copy of any legal pleading which 
might be of help to another inmate(s). 
The briefs may be filed at any of the in- 
stitutional law libraries. The librarian 
shall remove the names of the parties and 
index them accordingly, e.g., habeas cor- 
pus petitions, civil rights actions, 
sanctions memos, extension memos, etc. 
In cases where an issue has been decided 
by the court, the inmate may elect to leave 
the parties’ names on the court decision 
or on the brief(s) pertaining to that deci- 
sion submitted to the brief bank. Law 
librarians should maintain a list or in- 
dex of materials within the brief bank. 
The list/index will be available for in- 
mate review at the main and satellite 
libraries and to segregated inmates.” 

Legal Mail: The settlement pro- 
vides that prisoners can now mail their 
legal mail from either their living unit 
or the prison law library . All units will 
have mailboxes allowing the mailing of 
8x1 1 envelopes. The procedure is that the 
prisoner gives the legal mail to the staff 
person who inspects it to ensure it is le- 
gal mail and has no contraband; the 
prisoner seals the envelope and the staff 
person signs over the sealed flap and then 
logs the mail out in the prisoner’s pres- 
ence. 

Law Libraries: This is the weakest 
aspect of the settlement. It merely states: 
“Institutions within the Division of Pris- 
ons will make reasonable adjustments to 
provide constitutionally sufficient time 
and space for inmates making use of the 
law library.’’ This is so vague as to be 
meaningless. 

Video Tape View ing: Several years 
ago Washington state courts began ex- 
perimenting with videotaping criminal 
trials instead of transcribing them by tra- 
ditional means. The result is that in many 


cases there is no written transcript, in- 
stead there is a video tape of the 
proceedings which must be viewed by 
prisoners preparing pro se supplemen- 
tal briefs on appeal or collateral review. 
The settlement provides that the prison 
warden or his designee will retain and 
store any incoming legal videotapes and 
provide prisoners with a video player to 
view the tapes. Prisoners will request to 
view the tapes via their counselor. The 
VCR, tapes and headphones will then be 
logged out to the prisoner so they can 
view the tape in their cell or other as- 
signed area. 

Attorney Calls: Prison phones in 
Washington are recorded and monitored. 
To make what is purported to be an un- 
recorded call prisoners must submit a 
form requesting to make an attorney call. 
The settlement requires that these forms 
will be available in every living unit. The 
attorney call forms in the Intensive Man- 
agement Units (IMU) are to be changed 
to say: ""Absent special arrangements, all 
calls limited to 10 minutes, 3 calls per 
week." And the statement that it is the 
prisoner’s responsibility to conduct their 
legal calls during scheduled “out of cell 
activity time" will be deleted. 

Control Unit Legal Access: Little 
was done to provide legal access for pris- 
oners in IMU. The settlement only states 
that IMU prisoners will have access to 
the brief bank and the IMU handbook 
will be rewritten to conform with DOP 
Policy 590.500 which governs court ac- 
cess. 

Transfers: The Washington DOC, 
like most other prison systems, routinely 
retaliates against prisoners w 7 ho exercise 
their right of court access by transfer- 
ring them to different institutions, which 
usually serves to moot any claims for in- 
junctive relief The settlement provides: 
“1) In cases concerning an inmate’s pro- 
posed or planned transfer, consideration 
should be given to the effect that trans- 
fer would have on that inmate’s pending 
legal actions. 2) If an inmate informs the 
administration of a court imposed dead- 
line or can demonstrate prejudice to his/ 
her case, the administration should pro- 
vide priority handling of that inmate’s 
personal legal documents/papers during 
the transfer.” 
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Court Access (Continued) 

The agreement went into effect on 
November 30, 1995, and has a 24 month 
enforcement period. Disputes over the 
DOC’s non compliance with the settle- 
ment can be resolved through mediation 
or by asking the federal court to enforce 
it. The settlement did not address the is- 
sue of “whether an inmate can prepare, 
and possess while preparing, the per- 
sonal legal documents/papers of another 
inmate(s).” On Jan. 26, 1995, Judge 
Bryant granted the prisoners’ summary 
judgement motion on this issue. We will 
report details in a future PLN. 

Michael Gendler, the Seattle attor- 
ney who litigated the case on behalf of 

Alaska Overcrowding 
Fines Increase 

I n the November 1995, issue of 
PLN we reported on prison over- 
crowding in Alaska. In 1981 Alaska 
prisoners filed a class action suit chal- 
lenging overcrowding and conditions in 
the prison system. The prisoners won 
most of the suit, the key aspect was a 
court ordered maximum population of 
2,665 prisoners. As of October 6, 1995, 
the AK DOC held 2,739 prisoners de- 
spite having shipped several hundred 
prisoners to private prisons in Arizona. 
Since September, 1994, the DOC has 
amassed more than $650,000 in court 
fines for surpassing the population limit. 
Corrections Commissioner Margaret 
Pugh said she would ask the Alaska leg- 
islature to appropriate the funds in 
January to pay off the fines. 

The state is fined $300 for each day 
that the state’s fifteen prisons are over 
capacity. If the total prison population 
statewide exceeds capacity there is an 
additional $300 daily fine. The legisla- 
ture will examine alternatives such as 
building more prisons and shifting the 
burden of misdemeanor prisoners to lo- 
cal governments. Crime prevention has 
been rejected as House Judiciary Com- 
mittee chairman Brian Porter says he is 
not convinced that prevention works to 
keep people out of prison as well as harsh 
sentences and prison penalties. At PLN 
we ask if prisons work so well to deter 
crime then why are they filled? | 

Source: Corrections Digest 
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the prisoner plaintiffs, received $45,000 
in attorney fees. Throughout the litiga- 
tion Mr. Gendler consulted with 
numerous jailhouse lawyers in the Wash- 
ington DOC (including the editors of 
PLN) about the practical effects of this 
settlement. While not the best settlement, 
given the state of the case it was prob- 
ably the best that could be done on the 
facts of this case. In my opinion, the por- 
tion on photocopying alone was a 
significant advance over current practice. 
See: Scott v. Peterson , Case No. C92- 
5232B, US District Court, Tacoma, WA. 
Readers will note this is an unpublished 
settlement that applies only to Washing- 
ton state prisoners. ■ 

Jurors Challenge 
Tennessee Constitution 

T wo prospective jurors who were 
excluded from capital trials in 
Tennessee because of their religious ob- 
jections to the death penalty have filed a 
temporary injunction against the state, 
charging that barring them violates the 
state constitution. They cite Article I, 
Section 6 of the document, which says, 
“The right to trial by jury shall remain 
inviolate, and no religious or political test 
shall ever be required as a qualification 
of jurors.” Although a trial court ruled 
against the injunction, the two - Gerald 
Bowker, a Southern Baptist, and Janet 
Wolf, a United Methodist - are appeal- 
ing the case. They are citing the writings 
of Thomas Jefferson, whose views influ- 
enced the framers of Tennessee’s 
constitution, and who held that no citi- 
zen should be deprived of a civic trust or 
duty because of the exercise of religious 
conscious. 

[ Editor's Note : Supporters of 
Bowker and Wolf are seeking to learn 
of similar instances involving mem- 
bers of other religious groups, as well 
as cases citing similar passages in other 
states’ constitutions. Please reply to Joe 
Ingle, c/o Tenn. Coalition to Abolish 
State Killing, PO Box 120552, Nashville, 
TN 37212.] ■ 

Source: Catholics Against 
Capital Punishment News, Vol. 4 
No. 2, July 31, 1995, p. 6. 

10 


New Jersey Takes 
Computers 

S ince about 1985 the New' Jersey 
DOC has allowed prisoners to 
possess personally owned computers in 
their cells and for approved prisoner 
groups to have computers in their offices. 
On September 12, 1995, the NJ DOC an- 
nounced that effective September 18, 
1995, it plans to begin phasing out pris- 
oner owned personal computers so that 
by October 1, 1996, none would remain 
in the DOC. This would also affect “pro- 
grammable word processors,” i.e. 
memory typewriters. 

Prisoner owned personal computers 
has long been a topic of concern for PLN. 
Unlike “perks” like TVs, radios, etc., 
computers represent an opportunity for 
prisoners to gain vital job skills that can 
be used upon release and while in prison 
can be used as part of the overall struggle 
for prisoner rights, i.e. litigation and 
propaganda, among others. [See: PLN, 
June, 1993, Computers and Rehabilita- 
tion: Taking Responsibility for the 
Future, by Ed Mead] 

One New Jersey prisoner contacted 
PLN about any possible litigation strat- 
egy to forestall the loss of computers. The 
Alaska supreme court is currently con- 
sidering just such a case, which was 
dismissed at the trial level. We will re- 
port the result when it is published. So 
far all litigation on this issue, and type- 
writers as well, have been failures in 
federal court. We aren’t aware of any 
state court mlings on this issue. This is 
an issue that needs to be fought on a po- 
litical level. When prisoners at WSR had 
their computers taken in 1989 Ed filed, 
and lost, litigation on it. However, pris- 
oners were successful in regaining a 
scaled down computer program, only at 
the Washington State Reformatory and 
only as a “pilot project” that can be ended 
at their captors whim fox ncr xeason, 
through political lobbying. It is a symp- 
tom of the weakness of the prisoner 
movement as a whole that it has had to 
rely on litigation as a primary strategy 
for so many years. But, that is the topic 
of another article. Prisoners in Wyoming 
and West Virginia are still permitted to 
own computers. Wyoming has 
“grandfathered” computers already in 
prisoners possession, new arrivals can- 
not get them.H 
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ISRB Can’t Change Rules to Avoid 
Compliance with Court Order 


T he Washington state supreme 
court held that the Indeterminate 
Sentence Review Board (ISRB, AKA the 
parole board), could not retroactively amend 
its regulations in order to deny prisoners re- 
lief In this case the court granted the Personal 
RestraintPetition (PRP) of Robert Shepard 
and remanded the case back to the ISRB 
to furnish Shepard with a hearing. 

In In Re Cashaw , 123 Wa.2d 138, 
866 R2d 8 (1994), [PIN, Vol. 5. No. 5,] 
the court held that the ISRB must com- 
ply with its own regulations when it 
conducts parolability hearings “when- 
ever it relies on an inmate’s lack of 
rehabilitation in setting a minimum term 
to coincide with the inmate’s maximum 
term.” After Cashaw , the ISRB retroac- 
tively amended its rules and regulations, 
WAC 381-30-010, et seq., to state that 
the rules only created procedural guide- 
lines and no rights that could be enforced 
by prisoners. Another way of saying they 
don’t have to follow the rules or the law. 

Shepard filed his PRP after Cashaw 
was decided contending that he had been 
wrongly deprived of nine months of 
“good time” credits when the board set 
his minimum term to coincide with his 
maximum term. The court of appeals 
dismissed the petition and the supreme 
court granted discretionary review. The 
court noted that on August 22, 1994, the 
ISRB approved new procedures for 
parolability hearings. Prisoners still 
serving indeterminate sentences would 
have a right to attend, in person, their 
parolability hearings. Those, like 
Shepard, who had already served the 
indeterminate sentence would be given 
an administrative review of their files. 
If the ISRB decided in the prisoner’s 
favor they could reduce the indetermi- 
nate sentence by the amount of good time 
which would accelerate the start of the 
SRA sentence. Shepard was given such 
a review and the ISRB, not surprisingly, 
affirmed its prior decision to extend his 
sentence. The supreme court granted the 
petition for review to decide whether the 
ISRB’s failure to provide him with an 
in person eligibility hearing was unlaw- 
ful. The supreme court held it was. 

The court discussed the standards 
of proof a PRP petitioner must prove in 


order to be entitled to relief. Readers will 
note there is a different standard for 
PRP’s challenging criminal convictions 
per se, as opposed to ISRB decisions. 
“Petitioner need not prove an abuse of 
discretion once he shows the Board failed 
to follow its regulations. Abuse of dis- 
cretion is the standard for petitions which 
challenge the substance of the Board’s 
decision.... Here, Petitioner challenges 
the Board’s failure to adhere to its own 
procedures.” Which was the same situa- 
tion in Cashaw. 

The court noted that this does not 
mean Shepard is entitled to a particular 
outcome, i.e. return of the good time cred- 
its, but only to a new hearing. “At an 
appropriate in-person hearing, Petitioner 
must prove his past eligibility for parole, 
and we do not presume a result.” 

The state argued that its amendment to 
WAC 381-60-10 eliminated prisoners’ reli- 
ance on the regulations for substantive or 
procedural rights. Shepard argued, correctly, 
that the amendment cannot retroactively de- 
prive him of an in person hearing. The 
relevant issue is what rules were in effect at 
the time the Board made its decision, not 
any later changes to those rules. In es- 
sence the state wanted to apply 1 994 rules 
to Shepard’s 1990 parole eligibility date. 

The court stated it would not sup- 
port retroactive application of the rules 
in question because it presumes that 
“newly enacted statutes and regulations 
operate prospectively.” The Board’s 
amendment to its regulations are not re- 
medial. Under the prior regulations the 
right to appear in person at the 
parolability hearing, give testimony and 
have an attorney present were mandatory. 
“Third, the court will not enforce retro- 
active amendments used to circumvent a 
judicial opinion.” Finally, “the Board has 
no power to promulgate retroactive regu- 
lations.” The court concluded that this 
case was indistinguishable from Cashaw 
and Shepard was thus entitled to relief 
in the form of an in person parolability 
hearing before the ISRB. The main util- 
ity of this ruling will be for Washington 
prisoners challenging prison disciplin- 
ary rulings via PRP proceedings in state 
court. See: In Re PRP of Shepard, 127 
Wn.2d 185, 898 P.2d 828 (1995). ■ 


Attorney Fee 

Award Affirmed 

T he court of appeals for the Dis- 
trict of Columbia has affirmed 
an attorney fee award for over $341,000 
in a case involving prisoners beaten by prison 
guards. The appeals court held that it was 
entirely appropriate for public interest at- 
torneys to be compensated under the fee 
shifting provisions of 42 U.S.C. § 1988 at 
the premium market rate rather than the rate 
they actually charged their clients. In the June, 
1994, issue of PLNwq reported Covington v. 
District of Columbia , 839 F. Supp. 894 (D 
DC 1994) and Sexcius v. District of Colum- 
bia, 839 F. Supp. 919 (D DC 1994) which 
dealt with attorney fee awards in civil rights 
cases. The court of appeals consolidatedboth 
cases, and a third unpublished ruling, and 
upheld the fee awards. 

“In section 1988 attorneys’ fee cases, 
attorneys who customarily charge re- 
duced fees reflecting non-economic, 
public spirited goals may seek fees based 
on the prevailing market rates if the pre- 
vailing party demonstrates the 
reasonableness of the requested hourly 
rates. That burden entails the following, 
first, if the attorney customarily charges 
clients lower rates than plaintiff has re- 
quested under section 1988, the attorney 
must demonstrate that the customarily 
reduced rates are charged for non-eco- 
nomic reasons; second, the attorney must 
offer information documenting his or her 
skill, experience, and reputation; and 
third, the attorney must produce evidence 
of the prevailing market rates in the relevant 
community for attorneys of comparable skill, 
experience and reputation.” The court held 
the plaintiff’s attorneys had properly met 
these burdens and the defendants had not 
rebutted this in a significant manner. 

The court gave a detailed discussion 
of the evidence presented by the plain- 
tiffs’ attorneys to justify their fee awards 
of $260 per hour for lead counsel; $160 
an hour for assistant counsel; $85 an 
hour for paralegals and $70 an hour for 
law student assistants. Applying those 
facts the court analyzed the history of 
section 1988 legislation and how r it has 
been applied by the courts, specifically, 
the three prong test the attorney seeking 
fees must prove and a court must find 
before an award can be made. The lower 
court’s fee award was affirmed on all counts. 
See: Covington v. District of Columbia , 57 
F.3d 1101 (DC Cir. 1995).* 
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Washington Prisoners Have Liberty Interest in Good Time 


T he court of appeals for the ninth 
circuit has ruled that Washing- 
ton state prisoners retain a state created 
due process liberty interest in not losing 
their good time credits unless they are 
provided with due process at a disciplin- 
ary hearing. It also held that § 1983 
provides the appropriate means for pris- 
oners to challenge the loss of good time 
without due process. This is a signifi- 
cant ruling because it is one of the first 
to address the issues left open by Sandin 
v. Conner , 115 S.Ct. 2293 (1995), [PIN, 
Vol. 6, No. 8]. 

Norman Gotcher, a Washington 
state prisoner, was twice charged with 
having committed serious infractions. He 
was found guilty and lost 30 days of good 
time and was placed in segregation. 
Gotcher filed suit under 42 U.S.C. § 1983 
claiming that his federal right to due 
process was violated when DOC employ- 
ees failed to give him 24 hour advance 
notice of the charges against him and refused 
to allow him to call witnesses or present docu- 
mentary evidence in his defense. District 
Judge Van Sickle dismissed the suit on the 
defendants’ motion to dismiss for failure 
to state a claim upon w hich relief could 
be granted. Rule 12(b)(6), holding that 
Washington state prisoners had no 
protectable iiberty interest in remaining 
free from disciplinary action. 

The appeals court began by reject- 
ing the defendants’ argument that Heck 
v. Humphrey, 114 S.Ct. 2364 (1994), 

[ PLN , Vol. 5, No. 9], bars prisoners’ 
claims challenging the loss of good time 
because it will affect the duration of their 
confinement. “Wood’s reliance on Heck , 
however, is misplaced. Gotcher ’s good 
conduct time credit is similar to the claim 
in Wolff v. McDonnell , 418 US 539 
(1974). \nHeck , the Court expressly dis- 
tinguished Wolff noting that Wolff 
challenged the procedure by which the 
inmate was denied good-time credits. 
Wolff like this case, involved a claim for 
using the wrong procedure, not for reach- 
ing the wrong result (i.e. the denial of 
good time credits).” Relying on Heck the 
court noted that the claim at issue in 
Wolff did not call into question the law- 
fulness of the prisoner’s continuing 
confinement. “Likewise, Gotcher ’s case 
does not call into question the lawful- 
ness of his continuing confinement and 
is not barred by Heck.” 
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The court discussed Washington’s 
good conduct time credit where prison- 
ers serving Sentence Reform Act (SRA) 
sentences can get up to 10 days per thirty 
days served reduced from their sentence 
(the amount varies based on the type of 
sentence being served and when the of- 
fense was committed). The relevant 
provisions are at WAC 137-28-006 and 
were developed in response to RCW § 
72.09. 1 30 “which provides that the DOC 
‘shall adopt’ a system providing incen- 
tives for good conduct.” The lower court 
erred in applying the due process analy- 
sis of Hewitt v. Helms , which was 
abandoned in Sandin. 

“For purposes of our due process 
analysis, the scheme of the good conduct 
time credit system in Washington ap- 
pears to be indistinguishable from 
Nebraska’s good conduct time credit sys- 
tem, which the Supreme Court in Wolff 
v. McDonnell found to confer a liberty 
interest on inmates... As the Court held 
in Wolff : ‘It is true that the Constitution 
does not guarantee good time credit for 
satisfactory behav ior w hile in prison. But 
here the state itself has not only provided a 
statutory right to good time but also specifies 
that it is to be forfeited only for serious mis- 
behavior. Nebraska may have the authority 
to create, or not, a right to a shortenedprison 
sentence through the accumulation of cred- 
its for good behavior, and it is true that the 
Due Process Clause does not require a hear- 
ing in ‘every conceivable case of government 
impairment of private interest. ’ But the 
state having created the right to good 
time and itself recognizing that its dep- 
rivation is a sanction authorized for 
major misconduct, the prisoner’s inter- 
est has real substance and is sufficiently 
embraced within the Fourteenth Amendment 
liberty’ to entitle him to those minimal pro- 
cedures appropriate under the 
circumstances and required by the Due 
Process Clause to insure that state cre- 
ated right is not arbitrarily abrogated.” 

The court was critical of Washing- 
ton DOC Policy 100.100 which states 
that the purpose of the DOC in having 
policies is merely to guide DOC person- 
nel in the performance of their duties and 
“It is not the intent to grant offenders 
under the jurisdiction of the Department 
by policy a state-created liberty interest 
in addition to those rights guaranteed 
offenders under the United States Con- 
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stitution.” The court held “This DOC 
policy directive, however, is not control- 
ling. As Wolff indicates, the focus is 
whether the state has created a right of 
‘real substance.’ If it has done so, the 
state cannot then emasculate that right 
merely by issuing the disclaimer that it 
was not its intent to create a liberty in- 
terest. Moreover, the disclaimer in a 
DOC policy statement does not override 
the provisions of the Washington Admin- 
istrative Code. And as the WAC states 
with regard to prison disciplinary pro- 
cedures, its purpose is to ‘provide a 
standardized system consistent with con- 
stitutional due process for ascertaining 
whether [prisoner] misconduct has oc- 
curred. WAC § 137-28-005(1).’” 

“Thus, with regard to w hether Gotcher 
possess a liberty interest in accumulating 
good time credits, this case falls squarely 
under Wolff, which the Supreme Court noted 
in Sandin ‘correctly established and applied’ 
due process principles in the prisoner lib- 
erty interest context.... Because the 
district court’s ruling conflicts with 
Wolff, we reverse that ruling.” 

Turning to whether Washington 
state prisoners have a liberty interest in 
remaining free from disciplinary segre- 
gation, which the court in Sandin held 
they do not unless the segregation im- 
poses an “atypical and significant 
hardship,” the court held the record in 
this case was insufficient to make that 
determination. Because this was a Fed. 
R. Civ. R Rule 12(b)(6) dismissal the 
court stated it would not affirm unless it 
w as clear that Gotcher could prove no set of 
facts entitling him to relief This claim was 
also reversed and remanded to the lower 
court for further proceedings. See: Gotcher 
v. Wood, 66 F.3d 1097(9th Cir. 1995). 

This case will be of extreme impor- 
tance to Washington state prisoners. The 
Washington DOC recently introduced 
new disciplinary' WAC rules in which all 
serious infractions allow for the loss of 
good time if a prisoner is found “guilty.” 
A question that is still open after Sandin 
is whether Wolff due process protections 
apply based on the potential sanction that 
may be imposed, i. e. the loss of good 
time, or if a court will only look at the 
matter after the fact as to what sanction 
was actually imposed to determine w hat 
process was due. Several courts have held 
that due process rights must be deter- 
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mined with regard to the potential sanc- 
tion rather than retroactively based on 
the actual sanction imposed in a particu- 
lar case. Sec: Alexander v. Ware , 714 F.2d 
416, 419 (5th Cir. 1983), and McKinnon v. 
Patterson, 568 F.2d930, 939 (2nd Cir. 1977). 
John Midgley of Evergreen Legal Ser- 
vices represented Gotcher in the above 
case and did an excellent job. 

Readers should also note that 
Gotcher appears to directly overrule 
Dewyerv Davis , 842 F. Supp. 1304 (WD 
WA 1993), [PLN, Vol. 5, No. 7], which 
held that Washington prisoners seeking 
to challenge the loss of their good time 
in prison disciplinary hearings must first 
exhaust their state remedies and proceed 
in federal court via habeas corpus, and 
could not use § 1983 to challenge prison 
disciplinary hearings. ■ 

No Jurisdiction for 
Some Appeals 

T he court of appeals for the 
eighth circuit has held that it 
lacks jurisdiction to hear appeals on is- 
sues not decided on the merits in the 
district court. Marlon Robinson, a Mis- 
souri state prisoner, filed suit claiming 
prison officials were deliberate indiffer- 
ent to his serious medical needs by not 
providing treatment for his condition of 
Bell’s Palsy. The defendants moved for 
summary judgment on the merits or, in 
the alternative, for qualified immunity. 
The magistrate recommended granting 
the motion on the merits but did not ad- 
dress the immunity issue. Robinson 
objected and the district court denied the 
motion, holding that a genuine issue of 
material fact existed as to what treatment 
Robinson actually received. The defen- 
dants had not objected to the magistrate 
not addressing the immunity issue. The 
defendants filed an interlocutory appeal 
claiming they were entitled to either 
summary judgment on the merits or that 
they were entitled to qualified immunity. 

The appeals court, in a brief ruling, 
held that it lacked jurisdiction to hear 
the appeal because the district court 
made no reference to the qualified im- 
munity issue in its order denying the 
defendants’ motion for summary judg- 
ment. Because the court concluded it 
lacked jurisdiction to hear the case it did 
not rule on either the merits of the case 
or the immunity issue. See: Robinson v. 
Mericle , 56 F.3d 947 (8th Cir. 1995)B 
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Kidnapping and Extortion, Texas Style 

by Dan Pens 


I n the dead of the night, they come 
to your cell. You wake up with a 
flashlight shining in your face. You hear 
the rattle of chains. “Roll 'em up, bov. .. 
you’re goin’ for a ride. ’ The next day you 
get a bed roll and make your new bunk. . . 
in a county jail in some God-forsaken 
town in... Texas! “Why me?” you ask. In 
a word, the answer is: “Money.” 

In 1989 Texas state prisons were 
severely overcrowded and 9,500 state 
prisoners w ere backed up in county jails. 
The District of Columbia was under court 
orders to ease overcrowding, and was 
actually polling jailers by telephone pros- 
pecting for beds. Houston developer, 
N-Group Securities, Inc., smelled a 
profit. 

Job-starved small Texas tow ns were 
approached by developers with the sales 
pitch: prisons as an economic develop- 
ment project. It seemed like a no-lose 
situation. The promoters offered the pros- 
pect of a stable, growth industry with no 
pollution problems. Wall Street Invest- 
ment firms, such as Drexel Burnham 
Lambert, offered to underwrite the de- 
velopment schemes by selling high-yield 
“junk munis” to finance construction. 

The “market” looked solid. In a 1989 
press release, N-Group Securities ex- 
pressed the optimism of the day, 
“Counties and state and federal agencies 
with crisis overcrowding conditions w ill 
be lining up to pay for their prisoners to 
stay in these new facilities.” 

The junk bonds w ere sold. The jails 
were built. And then the trouble began. 
The state of Texas went on an unprec- 
edented $1 billion prison construction 
binge. The bulk of the new state facili- 
ties opened in 1994 and 1995. In 1995 
alone the Texas Department of Criminal 
Justice (TDCJ) announced they would 
hire 12,000 guards to staff the new pris- 
ons. [That’s not a typo: 12,000 new 
guards hired in one year!] The TDCJ now 7 
has a large surplus of prison beds. The 
opening of some of the new state prisons 
was delayed because of the glut. Other 
states expanded their prison capacity, and 
the job-starved Texas towns who built 
privately financed jails were faced with 
disaster as payments on their bonds were 
coming due. 


Since the local market (TX state 
prisoners) was nil, the enterprising coun- 
ties had to man the phones. This time it 
was they w ho were polling the states, 
looking for takers to fill their empty rent- 
a-cells. So far they have lured business 
from Colorado, Utah, Missouri, Oregon, 
North Carolina, Virginia, Hawaii, and 
Massachusetts. 

The Colorado prisoners sought and 
obtained assistance from the Colorado 
ACLU to file suit on their behalf. In June, 
1995, 500 Colorado prisoners were 
shipped on “the midnight express” to the 
Bowie County Correctional Facility in 
Texarkana, TX. Bowie County 7 collects 
$40 a day per prisoner ($20,000 a day 
total), w hich is far above the average per 
diem cost for county 7 jails. But the CO 
prisoners are housed in sub-standard dor- 
mitory-style cells, are allowed very little 
personal property, and have almost no 
recreational, educational or vocational 
programs (not to mention the constraint 
on visiting!) 

Paul Katsamples, a Metropolitan 
State College criminal justice professor 
w ho toured the Bowie County facility in 
August, documents numerous “critical 
areas.” Among them: food prepared and 
served in extremely unsanitary condi- 
tions, poor quality drinking water, 
defective plumbing, an insect infestation 
and the excessive use of force by jail 
guards. Prisoners who are sick are placed 
in the hole and receive no medical treat- 
ment. 

As of the latest reports available to 
PLN (Nov/Dec, ’95) the ACLU plans to 
ask a federal judge in Denver to imme- 
diately remove the 500 Colorado 
prisoners. Bowie County 7 filed a motion 
to have the litigation transferred to a fed- 
eral district court in Texarkana (so they 
might have “home court advantage?”) 

So, state prisoners, be advised. If the 
midnight chain comes rattling up to your 
cage one night soon, your captors prob- 
ably sold your ass to a po-dunk town in 
Texas that has a payment due on their 
junk bonds. Nothing personal, mind you. 
Just business. ■ 

Sources: Seattle Times , Denver 
Post , Wall Street Journal, et al. 
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Irish POWs in the US 

Most people are well aware of the 
fact that the British government holds 
hundreds of Irish Republican prisoners 
of war and political prisoners as a result 
of its efforts to crush the Irish indepen- 
dence movement. Less well know is the 
fact that Irish republican POWs are held 
in several other countries, including the 
US. [Editors' Note: “Republicans” used 
in the Irish context refers to those who 
support a united, independent Ireland. 
It has no relation to the American Re- 
publican part> 7 .] As the independence war 
in Ireland moves into negotiations that 
include the release of hundreds of Pro- 
visional Irish Republican Army (PIRA) 
and Irish National Liberation Army 
(INLA) prisoners, dozens of Irish Repub- 
lican prisoners languish in prison 
elsewhere. 

Where is Liberty: The Prosecution 
of Irish Republicans in the United States 

is a 32 page booklet that outlines the 
personal background, location, etc., of 
more than two dozen Irish POWs being 
held in American prisons. The prison- 
ers are held for offenses relating to 
immigration violations (i.e. fleeing Brit- 
ish persecution and imprisonment), arms 
procurement and similar activities to 
support PIRA and INLA. Many of the 
prisoners had successfully escaped Brit- 
ish prison camps and were living law 
abiding lives in the US when arrested by 
the US government. The plight of these 
prisoners has been all but ignored in the 
US. This excellent booklet gives a per- 
sonal look at the prisoners, their lives, 
why they are imprisoned and the US 
government’s open collusion with En- 
gland to cmsh the Irish independence 
movement. 

An upcoming issue of PLN will re- 
port on Saoirse, the international 
movement seeking the immediate, un- 
conditional release of all Irish POWs and 
political prisoners. Anyone desiring a 
copy of this booklet or more information 
should contact: Saoirse, 1032 Irving St. 
Suite 722, San Francisco, CA 
94122-2216. (510) 273-9833. Include a 
donation to help offset their costs. 


Peru Political Materials 

Since 1980 the Communist Party of 
Peru (PCP) has led a people’s war against 
the US backed government in that coun- 
try. Despite the capture of the party’s 
chairman in 1992 the w ar has continued 
as the party recovered from the setbacks 
it suffered that year. PLN has reported 
on the struggles by PCP prisoners of war 
and their heroic resistance in past issues. 
Subjected to a virtual news blackout on 
the one hand and a propaganda 
disinformation by the Peruvian and US 
government on the other, people can now 
read about the PCP in its own words. 
Over the past few years an effort has been 
made to translate the bulk of the PCP’s 
most important political works into En- 
glish so people can read what the PCP 
has to say and make up their own minds. 
The first of those materials are now r avail- 
able. 

An Introduction to the People s War 
in Peru is a 50 page booklet that explains 
the PCP’s origins, the political situation 
in Peru and the elements of the PCP’s 
program and goals. This is a valuable 
starting point for those interested in 
learning more about the PCP and Peru. 

On the Construction of the Party is 
a 17 page booklet that lays out the ne- 
cessity and goals of having a communist 
party in order to seize state pow er. Origi- 
nally published by the PCP’s central 
committee in 1976 it is available in En- 
glish for the first time. 

For the New Flag is a 40 page book- 
let that explains the PCP’s goals and its 
origins and role as the revolutionary van- 
guard in Peru. Its lessons are instructive 
to those seeking revolutionary change 
anywhere in the world. Originally pub- 
lished by the PCP’s central committee 
in 1981 it is available in English for the 
first time. 

A series of other major PCP docu- 
ments from the late 1980’s and 1990’s 
explaining their political and military 
lines, response to the government 
counter-insurgency strategy and much, 
much more are scheduled to be published 
in 1996. This is the first time these ma- 
terials have been available in English. 
The above booklets are available for only 


$3 each, postpaid, ($1 each for prison- 
ers, stamps are accepted from prisoners) 
from: New Flag Editions, PO. Box 12, 
Valley Falls, RI 02864. Write them to be 
notified of new publications as they be- 
come available. 

It's About Time 

Review by Linda Wilson 

Its About Time: America s Impris- 
onment Binge , by John Irwin and James 
Austin, Wadsorth Publishing Co. (1994), 
provides an excellent critical analysis of 
the American prison system and makes 
a very strong case against America’s ex- 
cessive reliance on the use of 
imprisonment as the main answ er to the 
nation’s crime problem. 

The authors rely on scholarly stud- 
ies of imprisonment rates, official crime 
statistics, studies of criminal justice re- 
forms and the author’s own tri-state 
study of male prisoners. Irwin and Aus- 
tin went inside prisons in Illinois, 
Nevada and Washington and personally 
interviewed prisoners. They examine 
what kind of people are behind bars and 
for what crimes— w ith many surprising 
results. 

Beginning with a review of 
America’s growing correctional indus- 
trial complex, touching on the politics 
of the fear of crime, and the costs of the 
imprisonment binge, and what has been 
accomplished, It's About Time skillfully 
defends the premise that prisons don’t 
work. They also cover such topics as 
public misperception about who goes to 
prison, the effects of warehousing on 
prisoners, coping with violence, and the 
reality of lockup. An entire section of the 
book is devoted to the topics of release 
and parole, and the difficulty of “mak- 
ing it” in the outside world when 
carrying the stigma of felon. 

Irwin and Austin conclude their ar- 
gument against imprisonment in part by 
laying out the true cost of incarceration. 
They discuss not only the financial cost, 
but also the social costs. They carefully 
support the point that few people truly 
understand just how expensive prisons 
are to build and operate. 
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No Immunity for Retaliatory Discipline 


I personally believe that if every 
single prisoner in the United States were 
to persuade ten of their friends and fam- 
ily to read this ground-breaking book, 
we might just be able to contribute to 
the halt of the imprisonment binge. I 
urge you to order this book through your 
library, or have somebody send you a 
copy, and read it cover to cover. 

Weight Lifting Info 
Available on the Internet 

Past issues of PLN have reported on 
the efforts to halt or curtail weight lift- 
ing in prison. Strength Tech, Inc., a 
supplier to the prison weight lifting in- 
dustry, has created and dedicated an 
Internet web site to the issue of prison 
weight lifting. The web site contains a 
wealth of information relating to this 
issue, including state and federal laws, 
magazine articles, newspaper clippings, 
television documentaries and other items 
on the subject. It contains an extensive 
reference section on “The Behavioral 
and Psychological Aspects of Weight 
Training;” success stories of those who 
lifted weights in prison, improved their 
lives and were released, and much more. 
Links are made to other weight lifting, 
prison and legislative sites on the Internet. 
For those desiring more information about 
prison recreation, information is provided 
about the National Correctional Recre- 
ation Association. 

The purpose of this site is to make 
information on this issue available to 
everyone making policy decisions on the 
issue of weight lifting. Strength Tech 
hopes that people will become more in- 
formed about this issue as well. 
Miscellaneous information provided in- 
cludes how to run a power-lifting meet, 
reupholstering weight lifting equipment, 
and how to submit an invention to the 
weight lifting industry. 

Readers should note that this is an 
Internet site. You need a computer and 
a modem to access the information. PLN 
has contacted Strength Tech about the 
fact that this limitation effectively elimi- 
nates all prisoners from directly 
accessing the information. Prisoners will 
need to find someone who can access the 
information for them. The Internet ad- 
dress is: www. strengthtech.com. Their 
“snail mail” address is: Strength Tech 
Inc., P.O. Box 1381, Stillwater, OK. 
74076. 1-800-443-6543. ■ 
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T he court of appeals for the fifth 
circuit has reaffirmed that 
prison officials who retaliate against pris- 
oners who exercise their constitutional 
rights are not entitled to qualified im- 
munity. The court also held that district 
court orders refusing to dismiss pendent 
state law claims are not cognizable on 
interlocutory appeals. Claude Woods, a 
Louisiana state prisoner, was pressured 
by a prison sergeant into becoming an infor- 
mant. He was told that if he refused “bad 
things would happen to him.” Woods wrote 
to a federal judge who was presiding over 
prison litigation and told him of the threats. 
He sent a copy of the letter to the prison 
warden and to a prison lieutenant. 

Prison officials infracted Woods for 
writing the letter, charging him with “de- 
fiance.” At a disciplinary hearing Woods 
was found “guilty” and sentenced to seg- 
regation and other punishment. Woods 
then filed suit pursuant to 42 U.S.C. § 
1983 claiming that the infraction was in 
retaliation for his having exercised his 
right of access to the courts. The defen- 
dants moved for summary judgment 
which the district court granted in part 
and denied in part. The court denied the 
defendants qualified immunity for their 
actions and refused to dismiss Woods’ 
pendent state law claims. The defendants 
filed an interlocutory appeal. 

The court held that in 1 990, when 
the events in this case arose, the law was 
clearly established in the fifth circuit that 
“a prison official may not retaliate against 
or harass an inmate for exercising the 
right of access to the courts, or for com- 
plaining to a supervisor about a guard’s 
misconduct.” The defendants argued that 
prisoners cannot proceed on a retaliatory 7 
disciplinary suit unless the underlying 
infraction has been terminated in the 
prisoner’s favor, employing a similar 
standard as that used in malicious pros- 
ecution suit. The court soundly rejected this 
argument. “Such a requirement would un- 
fairly tempt corrections officers to enrobe 
themselves and their colleagues in what 
would be an absolute shield against re- 
taliation claims. This we will not do, for. . . 
‘the court with which [the inmate] sought 
contact, and not his jailer, will determine 
the merits of his claim.’” 

“We emphasize that our concern is 
whether there was retaliation for the ex- 
ercise of a constitutional right, separate 
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and apart form the apparent validity of 
the underlying disciplinary report. An 
action motivated by retaliation for the 
exercise of a constitutionally protected 
right is actionable even if the act, when 
taken for a different reason, might have 
been legitimate.” The court agreed with 
the eleventh and seventh circuits which 
have held that “proceedings that are not 
otherwise constitutionally deficient may 
be invalidated by retaliatory 7 animus.” 
The court cites numerous retaliation 
cases from other circuits which will be 
helpful to anyone litigating this type of 
issue. Readers will note this ruling was 
issued after the supreme court issued its 
ruling in Sandin v. Conner [PLN, Aug, 
1995] which significantly limited pris- 
oner challenges to disciplinary 7 hearings. 
This can be read to indicate that Sandin 
will have no effect on retaliatory disci- 
pline claims, or it could be that the issue 
wasn’t raised by the parties and thus 
wasn’t addressed by the court. 

The court cautioned district courts to 
airefuliy scrutinize prison retaliation claims. 
“To state a claim of retaliation an inmate must 
allege the violation of a specific constitutional 
right and be prepared to establish that but for 
the retaliatory motive the complained of in- 
cident, such as the filing of disciplinary 
reports as in the case at bar, would not 
have occurred. This places a significant 
burden on the inmate: Mere conclusory 
allegations of retaliation will not with- 
stand a summary judgment challenge. 
The inmate must produce direct evidence 
of motivation or, the more probable sce- 
nario, ‘allege a chronology of events 
from which retaliation may plausibly be 
inferred.’ Although we decline to hold 
as a matter of law that a legitimate prison 
disciplinary report is an absolute bar to 
a retaliation claim, the existence of same, 
properly viewed, is probative and potent 
summary judgment evidence, as would 
be evidence of the number, nature, and 
disposition of prior retaliation com- 
plaints by the inmate.” 

The court held it lacked jurisdiction 
to hear the defendant’s appeal on the 
lower court’s refusal to dismiss the pen- 
dent state law claims. The lower court 
ruling denying defendants qualified im- 
munity was affirmed and the case was 
remanded to the lower court for trial on 
the merits. See: Woods v. Smith, 60 F.3d 
1161 (5th Cir. 1995).H 
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Fifth Circuit to Require Administrative Exhaustion 


1 11 two separate rulings the fifth cir- 
cuit affirmed dismissal of prison- 
ers’ section 1983 suits for failure to 
exhaust administrative remedies (i.e. the 
prison grievance procedure). In doing so, 
the court significantly expanded previ- 
ous supreme court rulings that had held 
such exhaustion could only be required 
if a prisoner sought injunctive relief but 
not if money damages were sought. For 
those who wonder how bad caselaw gets 
made, this is a case in point. Hubert 
Arvie, a Louisiana state prisoner, filed 
suit naming some 35 people, including 
the prison basketball coach, the mayors 
of Jackson and Baton Rouge, another 
prisoner, a prisoner’s mother and oth- 
ers, for various constitutional violations. 
He sought nine hundred million dollars 
in damages and injunctive relief. 

The district court stayed the suit 
pursuant to 42 U.S.C. § 1997e (the Civil 
Rights of Institutionalized Persons Act, 
CRIPA), which allows federal district 
courts to stay suits pending exhaustion 
of administrative remedies if a prison’s 
grievance system has been certified by 
either the court or the Department of 
Justice to meet certain minimal stan- 
dards) and ordered Arvie to exhaust his 
administrative remedies. After the stay 
period expired the defendants filed a 
notice that Arv ie had not exhausted his 
administrative remedies as instructed. 
The court then dismissed the suit pursu- 
ant to 42 U.S.C. § 1997e(a)(l). 

The court of appeals for the fifth cir- 
cuit gave ample discussion to the 
background of CRIPA and its purpose, 
namely to cut down on the amount of 
state prisoner litigation filed in the fed- 
eral courts by giving prison officials an 
opportunity to rectify problems as well 
as to tty to weed out frivolous suits. In 
this case the court addressed an issue that 
Arvie had not raised in his brief (in fact, 
the court dismissed Arvie’s argument on 
appeal with two sentences), whether in 
light of McCarthy v. Madigan , 503 U.S. 
140, 112 S.Ct. 1081, [PLN, Vol. 3, No 
7] the district court properly invoked § 
1997e’s exhaustion requirement to dis- 
miss Arvie’s suit, which sought both 
monetary and injunctive relief. 

Previous fifth circuit cases have held 
that district courts could dismiss prisoner 
§ 1983 suits if the plaintiff failed to ex- 


haust administrative remedies. See: 
Rocky v. Vittorie, 813 F.2d 734 (5th Cir. 
1987) and Martin v. Catalanotto , 895 
F.2d 1040 (5th Cir. 1990). In McCarthy 
the supreme court held that for prison- 
ers seeking only monetary relief, the 
exhaustion requirements of § 1997e did 
not apply. In doing so the court rejected 
the defendant BOP’s argument that § 
1997 represented congressional policy 
favoring exhaustion of prison grievance 
procedures before suit could be filed 
against prison officials in federal court. 
The Supreme Court rejected this argu- 
ment, noting that § 1997e specifically 
conditioned the exhaustion requirement 
on the existence of “effective adminis- 
trative remedies” and emphasized that 
the prison grievance procedures at issue 
in that case did not provide for the award 
of monetary 7 damages. The supreme court 
held that district courts cannot require 
exhaustion of administrative remedies if 
prisoners file civil rights suits seeking 
only monetary 7 damages and the prison 
grievance system does not provide for 
such damages. 

In Rourke v. Thompson , 11 F.3d47 
(5th Cir. 1993) the court upheld dis- 
missal, on 28 U.S.C. § 1915(d) grounds, 
of a prisoner’s Bivens suit where the 
plaintiff sought only injunctive relief and 
had failed to exhaust his administrative 
remedies. In doing so, the court ex- 
pressed no opinion as to what the result 
should be in a case involving a “mixed 
claim” for both injunctive and monetary 7 
relief. Arvie’s suit presented the court 
with an opportunity to address the issue 
left open by the Rourke court. 

The court, agreeing with Irwin v. 
Hawk, , 40 F.3d 347 (11th Cir. 1994) and 
Caraballo-Sandoval v. Honsted , 35 F.3d 
521 (11th Cir. 1994), held that “the ex- 
haustion requirement of section 1997e 
applies to a prisoner’s section 1983 suit 
seeking both monetary and injunctive 
relief” The court affirmed dismissal of 
the suit based on Arvie’s failure to ex- 
haust the prison grievance procedure. 
See: Arvie v. Stalder , 53 F.3d 702 (5th 
Cir. 1995). 

The same panel of three judges who 
decided Arvie also decided Marsh v. 
Jones , 53 F.3d 707 (5th Cir. 1995), an- 
other case arising from Louisiana. In this 
case Tanya Marsh filed suit, seeking only 


money damages, concerning injuries suf- 
fered when she slipped and fell on a wet 
floor near her cell, inadequate medical 
care for treatment of injuries suffered 
during the fall and damage to her en- 
gagement ring when she fell. The 
magistrate recommended dismissal of 
her suit for failing to exhaust adminis- 
trative remedies pursuant to CRIPA. 
Marsh objected, noting that she had filed 
an administrative grievance but that it 
had been dismissed as untimely because 
she had waited more than thirty days 
after the incident occurred to file it. She 
also argued that she did not need to ex- 
haust her administrative remedies 
because the value of her ring exceeded 
the fifty dollar limit allowed for replac- 
ing damaged property and money 
damages weren’t available for her other 
claims. The district court dismissed the 
suit and the appeals court affirmed. 

In this case, the court notes that 
Marsh presents a third scenario: whether 
a state prisoner seeking only money dam- 
ages under § 1983 must exhaust prison 
administrative remedies or face dismissal 
of their suit. “The import of McCarthy 
is clear: a district court should not re- 
quire exhaustion under section 1997e if 
the prisoner seeks only monetary dam- 
ages and the prison grievance system 
does not afford such a remedy. Accord- 
ingly, we hold that a district court cannot 
invoke § 1997e to require a state pris- 
oner seeking only money damages to 
exhaust administrative remedies that do 
not authorize monetary 7 relief” The court 
notes that district courts should require 
exhaustion “only if the court believes 
such a requirement wvould be appropri- 
ate and in the interests of justice.” 
District courts can only dismiss a suit 
under § 1997e after determining that the 
prisoner failed to “make a good faith at- 
tempt to exhaust administrative 
remedies.” Section 1997e also does not 
require exhaustion in every case and state 
administrative procedures must meet 
certain minimum requirements, set forth 
in the statute, before exhaustion can be 
required by the court. 

Because the prison had already re- 
jected Marsh’s grievance as untimely, her 
administrative remedies were foreclosed 
and a continuance would have serv ed no 
purpose. “When a section 1997e continu- 
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ance would serve no purpose, a district 
court still has the power to dismiss a 
prisoner’s suit under section 1997e for 
failure to exhaust administrative rem- 
edies. The reasoning of Rocky applies 
in this context. Without the prospect of 
a dismissal with prejudice, a prisoner 
could evade the exhaustion requirement 
by filing no administrative grievance 
or by intentionally filing an untimely 
one, thereby foreclosing administrative 
remedies and gaining access to a fed- 
eral forum without exhausting 
administrative remedies.... Thus, we 
hold that a district court has the power 
to dismiss a prisoner’s section 1983 suit 
under section 1997e even when admin- 
istrative relief is time barred or otherwise 
precluded.” 

The court discussed Louisiana’s 
grievance procedure and noted recent 
amendments w hich authorize the award 
of money damages for complaints aris- 
ing from conditions of confinement. The 
court upheld dismissal of Marsh’s suit. 

A recent survey of federal judges 
had a majority stating they would like 
to see prisoners required to exhaust ad- 
ministrative remedies within the prison 
systems before they can file suit in fed- 
eral court. So more rulings like this are 
likely. Efforts are also afoot in Congress 
to make exhaustion of administrative 
remedies prior to filing suit mandatory 7 
as well. There are numerous problems 
with this approach. In general, use of 
administrative remedies is a good idea 
for prisoners because it commits prison 
officials to one version of events, in writ- 
ing, w hich can later be used in litigation. 
Likewise, prisoncrats’ refusal to admin- 
istratively resolve problems makes them 
look bad in court. It also creates a paper 
trail that can accessed in unrelated liti- 
gation. For example, a prisoner suing 
over dangerous electrical wiring can 
meet his burden of proof on an eighth 
amendment claim by showing other pris- 
oners had complained of the same 
situation via grievances and the defen- 
dants did nothing. The real shortcoming 
of administrative grievances is that it is 
unrealistic to expect a bureaucracy to 
police or investigate itself. This is readily 
apparent whenever a grievance alleges 
staff misconduct, retaliation, etc. Read- 
ers should also be aware of the ample 
caselaw providing for a cause of action 
in the event prisoncrats retaliate against 


prisoners for filing grievances. [See: 
PIN. Vol. 2, No. 7.] Readers should note 
that there is a split in the circuits on the 
issue of adminstrative exhaustion, any 
prisoner contemplating litigation should 
research the matter if they do not intend 
to exhaust administrative remedies. In 
Cooney v. Edwards , 971 F.2d 345 (9th 
Cir. 1992), [PIN, Vol. 3, No. 11], the 
ninth circuit held that in light of Madigan 
prisoners were not required to exhaust 
their administrative remedies before fil- 
ing suit. ■ 

Georgia Prisoner 
Strangled by Guards 

O n September 12, 1995, a guard 
at the Lee Arrendale Correc- 
tional Institution in Alto, Georgia, told 
2 2 -year-old prisoner, Samuel Rivers to 
clean his cell. Rivers had shredded news- 
papers and vw carpeted” his cell with them. 
When he refused to clean up the cell, five 
guards were summoned to take him to 
the hole. When they attempted to cuff 
him, he bolted. After a short chase, the 
guards threw Rivers to the floor and 
choked him with a baton across the neck 
until he lost consciousness. 

The guards dragged his limp, hand- 
cuffed body to the infirmary. A prison 
doctor was unable to detect a pulse. An 
autopsy at the Georgia Bureau of Inves- 
tigation state crime laboratory 7 showed 
that Rivers died of asphyxiation. 

"This is outrageous. This man was 
not sentenced to death,” said attorney 
Robert Cullen of Georgia Legal Serv ices, 
which represents prisoners in lawsuits 
challenging prison conditions. ""It’s not 
the place of the Department of Correc- 
tions to impose a death sentence for those 
not sentenced to death.” 

One of the guards was suspended 
without pay. The others reportedly still 
work at the prison. None of the guards 
were identified. A Habersham County 
grand jury is reportedly looking at the 
incident to consider possible criminal 
indictments. 

[Editors Note : Any readers w ho have 
further information regarding the conclusion 
of this case, (first hand knowledge or news 
clippings) please send it along so we can 
do an update. ]> 

Source: A tlanta Constitution , 10/4/95 


Colorado Prisoners 
Riot in Texas Jail 

O n page 13 of this issue of PLN 
we feature an article about 500 
Colorado prisoners who were abducted 
from Colorado prisons and shipped to 
the Bow ie County Jail in Texarkana, TX. 
The 500 Colorado prisoners have been 
fighting the move ever since, primarily 
through a lawsuit filed by the Colorado 
ACLU. 

In a move to counter the ACLU suit, 
which alleges substandard living condi- 
tions, Texas sent one of their own state 
inspectors in to the jail. On December 
4th a report was released by the Texas 
Commission on Jail Standards which 
found no problems with the facility dur- 
ing the inspection. One week later the 
Colorado prisoners, frustrated and an- 
gry 7 over their plight, erupted in a melee 
that rolled through the jail for two hours. 

The riot began at 3 a.m. when 
guards went into one of the 24-man 
dorm-style living units and attempted to 
pull down towels and blankets that pris- 
oners had put up to shield their eyes from 
lights which are left on 24 hours a day. 
A scuffle broke out between guards and 
prisoners of that unit, and the rumble 
quickly spread to other units. Some pris- 
oners broke into an adjacent hallway and 
tore out light fixtures and damaged a 
classroom. Prisoners in the living units 
ripped out plumbing and light fixtures. 
Additional guards had to be called in to 
quell the disturbance, and a helicopter 
hovered over the jail to w atch for escap- 
ing prisoners. No injuries were reported, 
but past experience leads -PLN- editors to 
view such reports (by prison officials to 
the media) with a great deal of skepti- 
cism. 

Five Colorado corrections officials 
flew to Texarkana later that same day to 
interview the prisoners. According to Liz 
McDonough, a Colorado DOC spokes- 
person, criminal charges may be filed in 
Colorado and Texas against the prison- 
ers involved in the riot. 

It will be interesting to see if Bowie 
County is still eager to house out-of-state 
prisoners “for profit” after paying to re- 
pair the damages caused by their guests 
from Colorado. ■ 

Source: Rocky Mountain News 
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$7,639.20 Awarded in Retaliatory Transfer 


federal district court in Iowa 
warded $7,639.20 in compen- 
satory and punitive damages to a prisoner 
who was transferred from an Iowa state 
prison to Arizona in retaliation for su- 
ing and filing grievances against Iowa 
prison officials. The plaintiff, Alfonso 
Sisneros, was largely successful on his 
retaliation claim. However, he fared 
poorly in a challenge to a prison regula- 
tion banning correspondence in Spanish. 

In its 46 page ruling the district 
court set forth a detailed legal and fac- 
tual exposition of the issues involved in 
this case. It begins its ruling “Given the 
crescendo of public uproar over frivol ous 
prisoner litigation clogging the federal 
courts, this case is an important reminder 
that however fortissimo the public 
clamor, the court must always listen for 
a solo voice with a legitimate complaint 
of a constitutional violation. This is such 
a case.” 

Sisneros is a Spanish speaking pris- 
oner transferred from the Arizona state 
prison system to Iowa for his own safety. 
He regularly corresponded with friends 
and relatives in Spanish. The Iowa 
prison system maintains an “English 
only” policy prohibiting correspondence 
to and from its prisoners in languages 
other than English. Sisneros requested 
an exception to the policy because some 
of his relatives spoke no English. Prison 
officials responded by telling him his 
English speaking relatives should help 
the non-English speaking write and in- 
terpret letters to him. 

The court gave an extensive analy- 
sis to the English only rule and discussed 
the application of Turner v. Safley , 482 
US 78, 107 S.Ct. 2254 (1987) to the 
English only rule. The court ruled that 
the policy was constitutional despite not- 
ing that in a separate case, Thongvanh 
v. Thalacker , 17F.3d256 (8th Cir. 1994), 
[PIN, Vol. 5, No. 7], the appeals court 
had upheld a jury award of $4,000 in 
damages to a Laotian prisoner in Iowa 
who had challenged the same policy. The 
court distinguished this case from 
Thongvanh because in that case the 
plaintiff “established the existence of ‘a 
ready alternative’ with respect to trans- 
lating the foreign language 
correspondence.... Thongvanh estab- 
lished that the Iowa Refugee Center was 


available to provide translation from Lao 
to English cost free to the Iowa Men’s 
Reformatory; In the present litigation 
Sisneros failed to offer any evidence of 
reasonable alternatives.... It was 
Sisneros’ obligation to offer proof of a 
"ready alternative’ and he failed to do 
so. Thus, Sisneros’ claim is distinguish- 
able from Thongvanh. While the Eighth 
Circuit’s recent decision in Thongvanh 
is strong support for Sisneros’ as applied 
constitutional contention, his failure of 
proof on the existence of reasonable al- 
ternatives distinguishes this case from 
the holding in Thongvanh .” Readers will 
note that another recent ruling Kikumura 
v. Turner, 28 F.3d 592 (7th Cir. 1994), 

[ PLN . Vol. 6, No. 1], struck down a ban 
on Japanese language publications. In 
this case the district court includes nu- 
merous citations concerning prison 
censorship litigation and challenges to 
prison mail policies. 

Turning to Sisneros’ retaliation 
claims, the court ruled more favorably. 
While in Iowa Sisneros had complained 
of the prison’s English only rule and had 
filed grievances on that and two other 
matters. Iowa prison officials then be- 
gan the process to return Sisneros to 
Arizona, calling him an “ungracious 
guest.” The court held, “The defendants 
failed to articulate, let alone establish, a 
non-retaliatory reason for transferring 
Sisneros back to Arizona in February 7 of 
1992.” 

“It is now well settled that "prison 
officials may not retaliate against an in- 
mate for filing legal actions in the 
exercise of his constitutional right of 
access to the courts.’ Goff v. Burton , 7 
F.3d 734, 736 (8th Cir. 1993); Goffv. 
Dailey , 991 F.2d 1437, 1439 (8th Cir. 
1993); Ponchikv. Bogan , 929 F.2d 419, 
420 (8th Cir. 1991); Sanders v. St. Louis 
County , 724 F.2d 665, 666 (8th Cir. 
1983).... This prohibition of retaliation 
by prison officials includes inmate griev- 
ances as well as legal actions. Orebaugh 
v. Caspari , 910 F.2d 526, 528 (8th Cir. 
1990); Sprouse v. Babcock , 870 F.2d 450, 
452 (8th Cir. 1989) ("That the Constitu- 
tion does not obligate the state to 
establish a grievance procedure is, we . 
believe, of no consequence here, since 
what is at stake is a prisoner’s right to 
access to an existing grievance procedure 


without fear of being subjected to a re- 
taliatory disciplinary action.’) Indeed, 
the Eighth Circuit Court of Appeals re- 
cently held that 'a threat of retaliation is 
sufficient injury [to sustain a First 
Amendment claim] if made in retalia- 
tion for an inmate’s use of prison 
grievance procedures. ’ Burgess v. Moore , 
39 F.3d 216, 218 (8th Cir. 1994).” 

Thus, while prisoners have no con- 
stitutional right to remain in any given 
prison, or state prison system, and 
can be moved for any reason or no 
reason at all, such transfers cannot 
be made in retaliation for the exercise 
of constitutionally protected rights, such 
as litigation and prison grievances. The 
court discussed and applied the standard 
for prisoners’ retaliatory transfer claims 
set forth in Goff v. Burton , 7 F.3d 734 
(8th Cir. 1993), [PLN, Vol. 5, No. 3], 
""This case is a ...most unusual one in 
which the court concludes that there has 
been a retaliatory transfer, because in all 
other such cases of which this court is 
aware, the record at least suggested that 
the transfer was the result of mixed mo- 
tives or the proffer of a legitimate reason 
held to be pretextual. The court has made 
a thorough search of the record for a sug- 
gestion of a legitimate reason, but finds 
not a shred of evidence that Hedgepeth 
and Nix had any reason other than re- 
taliation for transferring Sisneros from 
Iowa to Arizona. Indeed, the court con- 
cludes just the opposite. Defendants 
Hedgepeth and Nix retaliated against 
Sisneros by transferring him because he 
pursued inmate grievances and filed le- 
gal actions which were constitutionally 
protected.” The defendants’ actions vio- 
lated Sisneros’ first amendment rights. 

The defendants claimed that even if 
they did retaliate against Sisneros, the 
law was not clearly established in a man- 
ner that they would know 7 their conduct 
was illegal. The court rejected this argu- 
ment as well. The court gave an extensive 
discussion of the law of qualified immu- 
nity and its application to prison civil 
rights cases. Applying those principles 
to this case, the court quoted Scher v. 
Engelke , 943 F.2d 921 (8th Cir. 1991) 
to the effect that the law ""making retali- 
ation for the exercise of constitutional 
right actionable under § 1983 has been 
established for some time and an objec- 
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tively reasonable official could not fail 
to know of it.” 

Despite having dismissed Sisneros’ 
challenge to the English only policy, the 
court discussed qualified immunity on 
that issue as well and concluded that if 
the defendants had not won that issue 
on the merits they would have prevailed 
on a qualified immunity defense because 
only one case, Ramos v. Lamm , 639 F.2d 
559 (10th Cir. 1981) had previously 
stuck down an English only prison mail 
policy. [This ignores the fact that in 
Thongvanh prison officials implement- 
ing the same policy under attack here 
were found not to have qualified immu- 
nity. So much for “well established” 
law!] 


No Immunity for 

A federal district court in New 
York has held that a state 
agency, the DOCS, did not enjoy immu- 
nity' from suit under 29 U.S.C. § 794, 
the Rehabilitation Act (RA). Edward 
Timmons, a New York state prisoner, 
was wrongly diagnosed as having AIDS 
in 1984. As a result of the misdiagnosis 
he was placed in an “AIDS room” in the 
prison infirmary. In 1987 Timmons re- 
quested an HIV test to confirm the AIDS 
diagnosis, this was initially denied but 
after filing administrative grievances he 
was eventually retested and found to 
have neither HIV nor AIDS. Timmons 
filed suit contending that his segrega- 
tion without a confirmatory AIDS test 
and the conditions of confinement in the 
AIDS room violated his eighth and four- 
teenth amendment rights. The district 
court dismissed some of the claims and 
set the RA claim for trial. It is worth 
noting that Smith Kline BioMedical 
Laboratories settled the portion of the 
suit against them. 

The court dismissed claims against 
several prison officials by holding they 
were nether involved nor responsible for 
Timmons’ treatment. The court held that 
prison officials were entitled to qualified 
immunity 7 on the claim that placement 
in the AIDS room without a confirming 
test was unconstitutional because other 
courts had upheld the conditions of con- 
finement for prisoners believed to have 
AIDS. In sum. all of Timmons constitu- 
tional claims were dismissed. 


After finding the above constitutional 
violations the court granted extensive relief 
to Sisneros. This included a lump sum 
damage award of $5,000 for the time he 
spent in segregation, $639.20 in wages 
lost from his prison job and $1,000 in 
punitive damages from each of the two 
defendants. Total damage award was 
$7,639.20. An extensive discussion to the 
award of damages in retaliation cases was 
given as well as the appropriateness of 
injunctive relief. In this case the court 
ordered the defendants to secure 
Sisneros’ return from Arizona to Iowa 
and entered a permanent injunction to 
that effect. This is an excellent ruling that 
will be useful to anyone litigating this 
issue. See: Sisneros v. Nix, 884 F. Supp. 
1313 (SD IA 1995). ■ 

AIDS RA Claim 

Timmons did better with his RA 
claim. The defendants claimed they were 
entitled to qualified immunity because it 
was not clear that Timmons was “handi- 
capped” within the meaning of the RA 
at the time the incidents occurred. The 
court noted that qualified immunity is not 
available to sovereign state bodies sued 
under the RA. “Nor does the DOCS en- 
joy any protection from plaintiff’s claim 
under the Eleventh Amendment: in 42 
U.S.C. § 2000d-7, Congress has explic- 
itly overridden the state’s Eleventh 
Amendment immunity for all claims 
brought pursuant to 'section 504 of the 
Vocational Rehabilitation Act of 1973/ 
Plaintiff’s claim under the Act as against 
DOCS may accordingly go forward.” 

The court held that Timmons quali- 
fied as a “handicapped” individual under 
the Act even though he did not, in real- 
ity, have AIDS or HIV. “The Act provides 
that a person who is regarded by other 
people as having a physical impairment 
but who actually does not, counts as a 
'handicapped individual’ entitled to fed- 
eral protection against discrimination.” 
None of the case law cited by the defen- 
dants contradicted this conclusion. The 
court set the RA claim for trial. Readers 
will note that the availability of quali- 
fied immunity for statutory claims varies 
from circuit to circuit and should be re- 
searched when filing such a claim. See: 
Timmons v. N. Y State Dept. Of Corn 
Services , 887 F. Supp. 576 (SD NY 
1995). ■ 


Partial Filing Fee Allowed 

T he ninth circuit explicitly reaf- 
firmed prior rulings which per- 
mit the district courts to collect a partial 
filing fee from prisoner litigants. Two 
California state prisoners sought to file 
§ 1983 lawsuits in federal court. Both 
requested permission to proceed in forma 
pauperis, without paying the filing fees. 
The district court held they could not 
afford to pay the entire fee but instead 
ordered a partial filing fee. The prison- 
ers appealed contending that 28 U.S.C. 
§ 1915 permits district courts to require 
full fees or to waive ail fees, but does not 
grant them authority to require a partial 
fee. 

The court stated “We take this op- 
portunity to make the apparent explicit: 
Courts have discretion to impose partial 
filing fees under the in forma pauperis 
statute.” “Our decision in Alexander v. 
Carson Adult High School , 9 F.3d 1448 
(9th Cir. 1993) settled the matter.” In that 
case the court set forth the standard 
courts must apply in requiring partial 
filing fees. The court noted "Courts do 
not articulate standards of review and 
tests for the exercise of discretion that 
the law prohibits.” 

The power to waive fees also in- 
cludes the power to set partial fees. The 
court cites rulings from nine other cir- 
cuit courts of appeal w hich agree with 
this holding. Applying this standard to 
the case at hand, the court vacated the 
$20 partial fee imposed on one prisoner 
who had been released and claimed he 
w as penniless and unable to afford it and 
affirmed the $30 filing fee assessed 
against the other plaintiff. 

The plaintiffs argued that a finding 
of frivolousness in addition to nonpay- 
ment of the filing fee was required before 
their suits could be dismissed. The court 
rejected this argument. “Dismissal for 
failure to file a partial fee and dismissal 
because the suit is frivolous are alterna- 
tive grounds.” This case dealt with a 
district court assessing a partial filing fee 
regardless of the merits. See: Olivares v. 
Marshall , 59 F.3d 109 (9th Cir. 1995). 
Readers will note that other rulings have 
held that once a partial filing fee has been 
paid the lower court may not dismiss it 
as “frivolous” under 28 U.S.C. § 1915(d), 
it must order service of process on the 
defendants. ■ 
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BOP Multiple Cell May Violate Constitution 


A federal district court in New 
York has held that providing 
prisoners with 29 square feet of living 
space, per prisoner, in a multiple per- 
son cell may violate the constitution’s 
ban on cruel and unusual punishment. 
Andrew Karacsonyi, a federal prisoner, 
filed suit because of conditions he was 
subjected to for refusing to participate 
in the Bureau of Prisons’ (BOP) Inmate 
Financial Responsibility Program (IFRP) 
w hich seeks to force prisoner to pay fines 
and restitution while imprisoned. The 
defendants filed a motion to dismiss the 
suit for failure to state a claim. The dis- 
trict court granted the motion in part and 
dismissed Karacsonyi ’s claims involving 
the IFRP, being denied furloughs and 
permission to work in the BOP’s Unicor 
slave labor program. 


The court held that Karacsony i had 
stated a claim with regards to his claim 
that he was placed in a four man cell. 
The cell in question contained two bunk 
beds, a toilet, sink and stand up locker 
and measured 115 square feet. The court 
noted that the Supreme Court has held 
that double celling prisoners in 63 square 
foot cells does not violate the constitu- 
tion because it did not lead to 
deprivations of food, medical care or 
sanitation. See: Rhodes v. Chapman , 452 
US 337, 101 S.Ct. 2392 (1981). "The 
Court however, mentioned numerous 
studies cited by the District Court, all 
recommending that an inmate receive at 
least 50-55 square feet of living space.” 
The court in this case cited numerous 
rulings from various courts, most of them 
in New York, concerning minimal 


amounts of living space for prisoners 
confined in multiple occupancy cells. 

“In this case. Karacsonyi shared 1 1 5 
square feet of space with three other in- 
mates, translating into roughly 29 square 
feet of living space per man. Questions 
remain regaraingthe duration of tliis liv- 
ing situation, and whether it led to 
deprivations of essential needs, such as 
sanitation. Accordingly, in light of the 
above cited cases, this Court cannot say 
that, based on the pleadings, Karacsonyi 
is not entitled to relief for his Eighth 
Amendment claim. On the contrary, 
Karacsonyi is entitled to offer evidence 
to support his claim.” It is worth noting 
that Karacsonyi was placed in the four 
man cell due to his refusal to participate 
in the IFRP. See: Karacsonyi Radloff, 
885 F. Supp. 368 (ND NY 1995). M 


Failure to Provide Medical Treatment Unlawful 


T he court of appeals for the fourth 
circuit has held that jail guards 
have a duty to provide medical care for 
injuries resulting from attacks by other 
prisoners. Failure to do so may subject 
them to eighth amendment liability. In 
its ruling the court maps out the elements 
of a failure to protect claim. In this case 
the court remanded the case for further 
proceedings, in part, because the lower 
court’s ruling was unclear as to the fac- 
tual basis of its findings. 

Eric Brice was a detainee in the Vir- 
ginia Beach jail when he got into a fight 
with another prisoner. Jail guard John 
Nieves broke the fight up and placed both 
prisoners into their cells. Several hours 
later Nieves took Brice to the hospital 
for treatment because his jaw had been 
broken in the fight. Brice filed suit claim- 
ing jail officials and Nieves had violated 
his eighth and fourteenth amendment 
rights by failing to protect him from at- 
tack by other prisoners and by not 
providing him with adequate medical 
treatment. The district court conducted 
a bench trial and dismissed ail the de- 
fendants but Nieves. The court later ruled 
in Nieves’ favor finding that Brice had 
suffered injury in the fight at 5 PM but 
that Nieves did not become aware of it 
until 9 PM when he was called to take 
Brice to the hospital. 


Brice appealed and the court of ap- 
peals gave a brief discussion of the legal 
standard for eighth amendment claims. 
Noting that such claims have an objec- 
tive and a subjective component the court 
analyzed each. The court held that that 
the trauma and pain Brice suffered for 
four hours before getting treatment for 
the broken jaw were sufficiently serious 
to meet the objective inquiry. Discuss- 
ing the subjective component of 
deliberate indifference claims the court 
held "The cornerstone of this definition 
is that the Eighth Amendment forbids 
the infliction of cruel and unusual pun- 
ishments , not of cruel and unusual 
conditions .... Actual knowledge or 
awareness on the part of the alleged in- 
flicter thus becomes essential to proof of 
deliberate indifference ‘because prison 
officials who lacked knowledge of a risk 
cannot be said to have inflicted punish- 
ment....’” 

“Nevertheless, even under this sub- 
jective standard, a prison official cannot 
hide behind an excuse that he was un- 
aware of a risk, no matter how obvious. . . . 
....although the obviousness of a par- 
ticular injury is not conclusive of an 
officials awareness of the injury..., an 
injury might be so obvious that the 
factfinder could conclude that the guard 
did know of it because he could not have 
failed to know of it. Moreover, under this 


standard for assessing whether deliber- 
ate indifference existed, even a guard 
able to prove that he was in fact oblivi- 
ous to an obvious injury of sufficient 
seriousness may not escape liability if it 
is shown, for example, that he merely 
refused to verify 'underlying facts that 
he strongly suspected to be true,’ which, 
if verified, would have compelled him 
to realize that the claimant needed im- 
mediate medical attention, or that he 
‘declined to confirm inferences of risk 
that he strongly suspected to exist.’” 

The appeal court held that it could 
not review the lower court’s ruling be- 
cause the lower court had not set forth 
its findings of fact with regards to the 
subjective component of the claim with 
sufficient detail for it to be reviewed. Also 
confusing the matter was the lower court 
referring to its findings of fact as “ob- 
servations” and “musings” and 
comments that the evidence was “awfully 
difficult to understand.” The ruling was 
vacated and remanded to the lower court 
for further proceedings, namely a ruling 
that sets forth details and facts which can 
be reviewed. The court was also in- 
structed to entertain a motion for 
reconsideration in light of this opinion. 
See: Brice v. Virginia Beach Correc- 
tional Center , 58 F. 3d 101 (4th Cir. 
1995). | 
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Court Access in Massachusetts DDU Challenged 


federal district court in Mas- 
achusetts expressed severe 
reservations about the court access afforded 
to prisoners confined in that state’s control 
unit, or Departmental Disciplinary Unit 
(DDU). Manuel Ferreira was placed in the 
DDU after being infracted for allegedly 
leading a group demonstration. He filed 
suit on several issues relating to his DDU 
placement and disciplinary hearing, ail 
of which were dismissed. 

While Ferreira did not present any 
evidence that he had suffered actual in- 
jury from a lack of law library access 
“he has presented evidence of systemic 
deprivations, lack of adequate materials 
on civil procedure, prison and constitu- 
tional laws, inability to pass or receive 
legal materials from other inmates, lack 
of any guides for researching the DDU 
law library system, and no alternative 


methods of access to the courts such as 
an inmate trained person in the law. He 
has also presented evidence that he re- 
quested certain legal materials which 
were not provided, or Xeroxed, and that 
he could not obtain legal materials with- 
out a citation.” The prison official 
defendants disputed the amount and 
method of access to legal materials af- 
forded DDU prisoners. The court held 
this created a disputed issue of material 
fact requiring a trial. 

The court rejected the defendants' claim 
that the suit was moot because Ferreira was 
no longer in DDU. The court noted that as a 
threshold matter, Ferreira was seeking com- 
pensatory damages and if he could prove a 
constitutional violation he would at least be 
entitled to nominal damages even if he 
could show no actual injury. The court 
held the case also fell into the exception 


to the mootness doctrine where illegal 
conduct was “capable of repetition, yet 
evading review.” Because Ferreira has 
“a far from exemplary disciplinary 
record” and more than five years remain- 
ing on his prison sentence there was a 
reasonable expectation he would face 
DDU confinement again. The court gave 
extensive discussion to first circuit pre- 
cedent on the law library access required 
for prisoners in that circuit. 

The court also noted that there was 
a suit pending in state court, being liti- 
gated by ACLU counsel, challenging 
inadequate access to legal materials. The 
court did not stay this action because 
Ferreira was seeking only money dam- 
ages and not equitable relief. Also, class 
certification had been denied in the state 
action. See: Ferreira v. Duval , 887 F. 
Supp. 374 (DMA 1995). ■ 



CDC Hobby Shop Ruling Affirmed 


I n the February; 1995, issue of PLN 
we reported In Re Yakle , the ha- 
beas corpus petition granted by a 
California state Superior Court which 
held that Section 3 100(a) of 15 Califor- 
nia Code of Regulations, required the 
California DOC (CDC) to establish and 
maintain a hobbycraft program at the 
Susanville Correctional Center. The 
original ruling was an unpublished or- 
der and it has been affirmed in an 
unpublished ruling. While it cannot be 
cited as binding precedent California 
prisoners will find the decision useful. 

Lassen County Superior Court Judge J. 
Han ey issued a writ of habeas corpus on 
August 16, 1994, which ordered the Cali- 
fornia Department of Corrections (CDC) to 
establish a hobby program and store materi- 
als at the California Correctional Center 
(CCC) at Susanville. Steve Yakle, a CCC 
prisoner, was transferred to CCC from 
Folsom, where he participated in a hobby 
program. Upon arrival at CCC he was 
informed that the prison had no hobby 
program nor would it store the hobby 
materials he had purchased at Folsom. 
Yakle filed a w rit of habeas corpus con- 
tending that California prison rules 
required CCC to have a hobby craft pro- 
gram. Judge Hanley agreed. 

The CDC appealed Judge Harvey’s 
ruling contending that the Rule 3100 is 


a permissive rule and that it conflicts with 
other penal code regulations. The appeals 
court rejected these arguments. “CDC 
reasons that section 2813 provides dis- 
cretion to the director of corrections to 
implement a handicraft program and, if 
construed as mandatory; section 3 100(a) 
conflicts with section 2813 because it 
eliminates the director’s discretion. 
There is no conflict between the 
director ’s regulation and the statute.” 

“The director must exercise the dis- 
cretion conferred by Penal Code section 
2813 in some manner. One manner of 
exercising such discretion is by promul- 
gation of a regulation. Having used that 
means to exercise discretion, the direc- 
tor and CDC are constrained to follow 
the regulation until the regulation is 
amended or repealed. .. This does not 
take away the discretion conferred by 
Penal Code section 2813, it merely oc- 
casions a procedural requirement for the 
exercise of that discretion.” 

The appeals court rejected the 
CDC’s contention that the rule in ques- 
tion was permissive in nature. It also 
rejected the claim that the CDC did not 
intend the regulation to be mandatory in 
nature because the representation by 
counsel does not constitute, as the CDC 
asserted, “legislative history.” While in 
some cases an administrative agency’s in- 


terpretation of its own rules will be given 
great weight, ultimately “the question is 
one of law, i.e., for the judiciary. .. The 
representation of counsel is not evidence 
of a contemporaneous administrative 
construction of the regulation. Even a 
declaration from CDC employees in- 
volved in drafting the regulation 
concerning the intent with which the 
regulation was promulgated would be 
entitled to little, if any weight.... The 
potential for abuse and the self interest 
inherent in such an assertion does not 
justify reliance by the court.” 

“The assertion of CDC that Section 
3100(a) is permissive rather than man- 
datory is not backed by a credible legal 
argument that the language of the regu- 
lation is ambiguous. Hence, CDC’s 
assertion has no weight and affords no 
basis to depart from the construction of 
section 3 100(a) announced by the trial 
court.” The court noted there was no ar- 
gument either before it or the lower court 
that the CDC lacked funds to implement 
the regulation requiring a hobby shop at 
Susanville. If that were the case, the CDC 
would have to either apply for more funds 
or change the regulation. The lower court 
ruling was affirmed. See: In Re Yakle , 
Case No. CO 19497, Ca. Ct. Appeals. 3rd 
App. Dst. May 5, 1995. Readers will note 
this is an unpublished ruling. ■ 
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Fabricated Charges State Claim 


T he court of appeals for the sec- 
ond circuit has held that a pris- 
oner alleging guards had planted 
contraband in his cell in retaliation for 
prior lawsuits had presented sufficient 
evidence to proceed to trial. The court 
also held that the federal § 1983 suit 
wasn’t barred by an unsuccessful state 
suit on the same issue. Armando Colon, 
a New York state prisoner, filed suit 
claiming that in retaliation for two prior 
lawsuits, prison officials had retaliated 
against him by planting a shank and 
marijuana cigarettes in his cell, then 
finding him guilty of the offense at a dis- 
ciplinary hearing. Colon claimed that 
these actions violated his rights to peti- 
tion the government for redress of 
grievances and due process. 

At the disciplinary hearing Colon 
claimed he was framed and noted that 
because he was asthmatic he could not 
smoke marijuana, he had no history of 
weapons possession, one witness stated 
he had seen Colon’s cell after it was 
allegedly searched and it did not ap- 
pear to have been searched, another 
witness testified he had seen a guard 
enter Colon’s cell with a shank in his 
pocket. The hearing officer did not 
allow Colon to ask the searching 
guard if he had fabricated the charges 
against him. When asked, the hear- 
ing officer told Colon that he would not 
consider the possibility that Colon had 
been framed. Colon was found guilty and 
received a sentence of one year in segre- 
gation. His administrative appeals were 
denied. 

Colon filed a habeas petition in New 7 
York state court, challenging the conduct 
of the disciplinary hearing. The state 
court denied relief. Colon then filed suit 
in federal court pursuant to 42 U.S.C. § 
1983. The district court dismissed the 
suit on the basis of issue preclusion, 
namely that Colon had already litigated, 
and lost, the same issue in state court. 
The court of appeals for the second cir- 
cuit affirmed in part, reversed in part and 
remanded. 

The appeals court held that Colon 
had not raised his retaliation claim in 
the state court, thus he was not precluded 
from raising the claim in federal court. 
The court gave an extensive and detailed 
discussion of the doctrine of issue pre- 


clusion and how it applies to prison dis- 
ciplinary hearings challenged first in 
state court then later in federal court. The 
court held that the disciplinary hearing 
itself did not operate as a basis for claim 
preclusion for the issue of whether the 
contraband was planted in his cell be- 
cause Colon had not had an opportunity 
to litigate his claim fully and fairly be- 
fore a neutral arbitrator. 

“Colon was entitled to have his dis- 
ciplinary charges reviewed by an 
unbiased hearing officer.” The court held 
the hearing officer in this case was “far 
from unbiased” in large part because he 
would not even consider the possibility 
that guards had planted the contraband 
in his cell. This “at the very least creates 
an issue of fact as to whether Howard 
refused even to consider, on the evidence, 
the merits of Colon’s principal defense 
to the charges against him. We do not 
suggest that every time a prisoner al- 
leges bias on the part of a hearing 
officer, the allegation alone will suf- 
fice to defeat the application of 
collateral estoppel. But where a hear- 
ing officer indicates on the record 
that, without considering the evi- 
dence, he finds a prisoner’s factual 
defense inconceivable, we cannot con- 
clude that the prisoner had a full and fair 
opportunity to litigate the issue.” 

Turning to the merits of the retalia- 
tion claim, the court noted that prisoners 
retain a constitutional right of access to 
the courts and that prison officials can- 
not, legally, retaliate against prisoners 
who exercise that right. The court set 
forth important factors that prisoner liti- 
gants must establish in order to prevail 
on retaliation claims, especially at the 
summary 7 judgment stage. In this case 
Colon, in his verified complaint, stated 
that he had filed two lawsuits against 
prison officials. In one, he sought to par- 
ticipate in the Family Reunion Program 
and just before beginning to participate 
in the program he was brought up on 
charges that prevented his participation. 
“The defendants do not dispute these 
facts on their motion for summary judg- 
ment, and we have held that such 
temporal proximity 7 between an inmate’s 
law suit and disciplinary action may serv e 
as circumstantial evidence of retalia- 
tion.” Likewise, previous good conduct 


can also serve as evidence of retaliation. 
In addition to the circumstantial evi- 
dence presented, Colon also provided 
direct evidence of retaliation against him, 
namely the admission by one of the de- 
fendants that the action was indeed 
retaliatory. The defendant, in an af- 
fidavit, denied making the admission 
but the court held that the discrep- 
ancies between the affidavits created a 
genuine issue of fact requiring a trial to 
resolve. 

The court affirmed dismissal of 
two of the defendants because no evi- 
dence was presented that they had 
actually been involved in the retalia- 
tion or the disciplinary hearing. With 
regards to the remaining claims how- 
ever the court held that they were 
improperly dismissed and remanded 
the case for further proceedings. See: 
Colon v. Coughlin , 58 F.3d 865 (2nd Cir. 
1995). ■ 

NC Prisoners 
Riot in Tennessee 

O n October 28, 1995, more than 
100 North Carolina prisoners 
at the Corrections Corporation of 
America ow ned private prison in Mason, 
TN rioted, demanding to be returned to 
North Carolina. The prisoners smashed 
toilets and sinks and knocked a hole 
in a dormitory wall. Guards at the 
prison ended the riot by pumping 
pepper gas into the two dormitories 
that had been seized by the prisoners. 
No injuries or deaths were reported at 
the prison. 

The medium security 7 prison houses 
455 state and federal prisoners on a con- 
tract basis. The 111 North Carolina 
prisoners had been sent to the prison in- 
voluntarily by the NC DOC and they 
complained about being separated from 
their families. Tipton County Sheriff 
Buddy Lewis said: “They are very un- 
happy because they are over here and 
they want to go back to North Carolina. 
They totally demolished the dormitory 
areas they were in.” After the uprising 
the prisoners were moved to the Shelby 
County jail in Memphis. ■ 
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Ninth Circuit Rejects Disciplinary Double Jeopardy 


Sandin Applied 
Retroactively 

I n the August, 1995, issue we dis- 
cussed the supreme court’s deci- 
sion in Sandin v. Connor , 115 S.Ct. 2293 
( 1 995) which held that states do not cre- 
ate a due process liberty interest in their 
regulations unless there is a “substantial” 
deprivation at issue. The first circuit case to 
apply this is a ruling from Hawaii. Sabil 
Migahidwasinfiactedandpunished with four- 
teen days in segregation for talking with a 
prisoner from another unit. He filed suit 
claiming his due process rights were violated. 
The district court dismissed his suit 
and the court of appeals for the ninth 
circuit, in a brief ruling, affirmed. 

Mujahid had argued that he had a 
state created liberty interest in remain- 
ing free from disciplinary segregation. 
The appeals court conceded that based 
on its pr s-Sandin cases they would have 
agreed but that Sandin has overruled 
these decisions. Because Mujahid was 
placed in segregation and did not lose any 
good time the court concluded there was no 
liberty interest at stake and hence no right to 
due process. In a footnote the court held 
that Sandin applies retroactively because the 
supreme court applied the new rule to the 
part\ before it in Sandin. See: Mujahid v. 
Meyer ; 59 F.3d 93 1 (9th Cir 1995). ■ 


Have your paper files put on disk! 
* * * 

Lynx Data Management Services 
PO Box 17001 
Seattle WA 98107 
(206) 782-3228 
(Please, no collect calls.) 


Tired of doing time you do not 
deserve? Have you given up on all 
possibility of justice since your 
confinement? 

Please write: 

Freedom Press, Prisoner Support 
PO Box 4458 
Leesburg VA 22075 
or 

Freedom-One 

444 N Frederick Ave, L-144 
Gaithersburg MD 20877 

Include a narrative and copies of 
your sentencing documents. 


T he ninth circuit has joined the 
third and second circuit in hold- 
ing that prison officials do not violate the 
double jeopardy clause of the constitu- 
tion by subjecting a prisoner to 
administrative disciplinary proceedings 
and later to criminal prosecution. It is 
the first ninth circuit case to specifically 
discuss application of recent double jeop- 
ardy cases involving forfeitures and reject 
their application to prison. Reggie Brown 
is a federal prisoner who, during a riot, 
was administratively charged with as- 
saulting a guard, riot, attempted murder 
and destruction of government property. 
At the disciplinary hearing Brown was 
found guilty of the charges, lost 41 days 
of good conduct time and w as transferred 
to a higher security prison. He was later 
indicted for assaulting the guard and de- 
stroying government property. He moved 
to dismiss the indictment on double jeop- 
ardy grounds and the district court denied 
the motion. The ninth circuit court of 
appeals affirmed. 

Prior cases have long held that the 
bar on double jeopardy doesn't prevent 
criminal prosecution of charges in w hich 
prison officials have already imposed 
administrative punishment. See: United 
States v. Apker , 419 F.2d 388 (9th Cir. 
1969). Brown argued that these cases had 
been overruled by United States v. 
Halper , 490 US 435, 109 S.Ct. 1892 
(\9S9)\ Austin v. UnitedStates , 113 S.Ct. 
2801 (1993) and United States v. 
$405,089.23 US Currency, 33 F.3d 1210 
(9th Cir. 1994) which had held that sanc- 
tions and civil punishments designed 
even in part to deter or punish will con- 
stitute punishment and thus bar later 
criminal prosecution. Those cases arose 


in the context of property forfeitures. 
[See: PIN, Vol. 6, No. 9.]’ 

The court rejected application of 
these cases to the prison context because 
it w ould force the government to choose 
between prosecution and disciplinary 
proceedings. The court held that the 
double jeopardy clause is not implicated 
in this situation because “even if the 
sanctions were ‘punishment,’ they were 
integral parts of Brow n’s single punish- 
ment for armed robbery; and the 
sanctions are not punishment for pur- 
poses of double jeopardy because they are 
solely remedial.” Because compliance 
with the terms of receiving good time 
credits are part of the original sentence, 
taking those credits and imposing additional 
punishment is acceptable. The court used the 
analogy 7 of parole, whereby parole can be re- 
voked for a new criminal offense which leads 
to a criminal conviction. 

The court held that disciplinary' trans- 
fers and loss of good time are “remedial” 
measures distinct from “punishment” be- 
cause they are related to the goal of 
maintaining prison security'. In short, the fed- 
eral courts have held that the double jeopardy 7 
clause has no place in prison. Readers will 
note that we reported Caspar v. Forte , an 
unpublished Massachusetts superior court 
ruling that dismissed a criminal indict- 
ment holding that prison disciplinary 
action barred criminal prosecution for the 
same act. Thus, state courts may be more 
receptive to a double jeopardy argument in 
this type of case than the federal courts. See: 
UnitedStates v. Brown , 59 F.3d 102 (9th 
Cir. 1995). This ruling agrees with US v. 
Newby, 11 F.3d 1143 (3rd Cir. 1993) and US 
v. Hemandez-Fundora , 58F.3d802 (2nd Cir. 
1995). Both cases were reported in PIN. ■ 


Chomsky Tape Available 


Noam Chomsky is America’s foremost dissident intellectual. He gives 
excellent, piercing analysis of American foreign and domestic policy and whose 
interests it serves. We have frequently recommended his books. Now, for a 
limited time PLN has a one hour radio version, on tape, of the movie Manufac- 
turing Consent: Noam Chomsky and the Media. Puzzled about media coverage 
on crime and its bias? Chomsky' spells it out in the foreign policy context. 

These are factory' tapes made out of transparent plastic, they are not 
factory sealed. These were donated to PLN for use as a fund-raiser. To order 
tapes please send $10 per tape including shipping, to PLN and specify that you 
want the tape. This is a great buy with the money going to a worthy cause. 
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Prisoner ADA Suit Wins at Trial 

by John Entry \ Attorney at Law 


B elow is a report of a trial and 
recent retrial [ Cleo Love v. 
Westville Correctional Center, USDC, 
Northern District, South Bend Division, 
Indiana; 3:94CV0371RM] which had 
interesting results: 

Plaintiff, a quadriplegic confined to 
a wheelchair for several years, was com- 
mitted to the custody of the Indiana 


Department of Correction in 1984. Prior 
to his commitment. Plaintiff ran his own 
business and lived at home with assis- 
tance from a friend who tended to his 
needs. From 1984 until his release ten 
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years later, Plaintiff was always housed 
in the infirmary or hospital units of DOC 
institutions and was not allowed to leave 
these units except for outside medical care 
and occasionally visitation. Unlike most 
inmates, Plaintiff was not tested and 
evaluated to find out what he was quali- 
fied to do and needed to rehabilitate 
himself 

Plaintiff was assigned to the 
Westville Correctional Center (WCC) 
from May of 1992 until his release in July 
of 1994. At WCC. Plaintiff was assigned 
to the infirmary on the second floor in a 
secured area of the administration build- 
ing which is outside the security fence 
surrounding the Industrial Complex and 
the Education Complex where the gen- 
eral population lived, worked and went 
to school. 

Plaintiff required occasional medical 
care, he w as able to transport himself and 
stay up for long periods of time, often as 
much as four or more hours at a stretch. 
Despite his ability to do so. Plaintiff was 
not allowed to leave the infirmary to at- 
tend school classes, use the law libraiy 
and regular library, work, eat in the din- 
ing hall, visit in the regular visitor ’s room, 
live at the Westville Transition Unit or 
even participate in an effective transition 
program, take commissary with general 
population, attend group substance abuse 
classes, or use the gymnasium and par- 
ticipate in recreation activities outside a 
small and poorly equipped room next to 
the infirmary . His efforts at obtaining his 
GED never materialized, a major goal of 
his throughout his stay. 


Plaintiff filed a complaint shortly 
before his release alleging that WCC had 
denied him access to the programs, ser- 
vices and activities for which he was 
otherwise qualified in violation of the 
Americans with Disabilities Act of 1990 
(ADA), 42 USC§§ 12131 to 12134, and 
tire Rehabilitation Act of 1973 (Rehabili- 
tation Act), 29 USC §794, as amended. 

Because the Rehabilitation Act pro- 
vided the same relief as the ADA, the 
matter was tried to a jury under the ADA. 
After a three day trial ending on April 
14, 1995, the jury returned its verdict 
finding that WCC had violated Plaintiff’s 
rights under the ADA, but did not find 
that the violations were intentional. The 
jury awarded Plaintiff $ 1,000 for his eco- 
nomic losses and nothing for his 
non-pecuniary damages. 

Plaintiff motion for a new trial was 
granted based on Plaintiff’s contention 
that even if the court’s instructions re- 
quiring intentional discrimination for 
non-pecuniary damages w ere correct the 
clear weight of the evidence proved that 
any discrimination by WCC was inten- 
tional. The court granted a new trial on 
damages, but set aside the jury award of 
$1,000 because there was no evidence 
that Plaintiff had suffered pecuniary 
losses such as lost income or profit. A 
new trial was held on October 2, 1995, 
solely on the issue of damages. The new 
jury awarded Plaintiff $30,948 (approxi- 
mately $50 a day for two years minus 
something). A motion for attorney fees 
is pending, but Defendant has filed a 
notice of appeal which if actually pur- 
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ADA Suit (Continued) 

sued should establish some guidance for 
subsequent cases. 

Comments: This case would appear 
to be the first damage case brought un- 
der Title II of the ADA, the denial of 
access to an individual with a disability 
to the programs, services or activities of 
a government entity. Plaintiff was also a 
named plaintiff in a class action filed 
under the ADA and the Rehabilitation 
Act in July of 1992 against the Indiana 
DOC [Floyd Gibbs , et al. v. Chris 
Debruyn, Commissioner, Indiana De- 
partment of Correction, USDC, Southern 
District of Indiana, Indianapolis Divi- 
sion, IP92-928C-T/F], but that action 
was solely for injunctive and declarative 
relief The fact that Gibbs was filed, how- 
ever, was part of the evidence which put 
WCC on notice and helped prove inten- 
tional discrimination. That class action 
is pending approval of an Agreed Entry 
by the Court. The issue in Gibbs of 
whether DOC has to make each institu- 
tion accessible to wheelchairs is a 
separate issue with a summary 7 judgment 
motion pending. 

Because Plaintiff’s case was one of 
apparent first impression under the ADA 
and the Rehabilitation Act, the instruc- 
tions were written without much 
guidance from case law and were based 
almost entirely on the ADA itself and 
the rules promulgated pursuant to it by 
the Department of Justice. The court ac- 
cepted most of Plaintiff’s instructions 
with little modification, but accepted 
WCC’s argument that intentional dis- 
crimination was required to find non- 
pecuniary damages. Plaintiff argued that 
intentional discrimination was not re- 
quired under Title II since Congress must 
have known that economic losses would 
seldom if ever be found in a Title II cases; 
however, the court elected to follow the 
reasoning of employment discrimination 
cases to arrive at its instructions and a 
two part jury verdict form requiring only 
discrimination for economic losses, but 
intentional discrimination for 
non-pecuniary losses such emotional or 
mental harm, including embarrassment, 
humiliation, mental anguish, fear, or the 
loss of participation in the programs, 
services or activities offered by WCC. 
Fortunately, WCC’s actions and 


non -action established more than enough 
evidence to prove the discrimination was 
intentional even under WCC’s own in- 
struction and supported the motion for a 
new trial on damages. At least one cir- 
cuit has supported the district court on 
the issue of proving intentional discrimi- 
nation for non-pecuniary damages. 

It might be noted that Judge Miller’s 
use of a computer at the bench appeared 
to help speed the trial along and enabled 
him to provide proposed final instruc- 
tions, final instructions and rulings with 
footnotes without much delay. 

I have a second case which is in its 
initial stages involving a blind prisoner 
who was kept in an infirmary during his 
entire stay [Cortez Wright v Indiana 
Department of Correction , USDC, 
Southern District, Indianapolis Division; 
IP95-769C-T/G]. It is similar to the one 
above in many respects, but may or may 
not have similar results since it is in the 
Southern District. I have several cases 
which I may file which raise other is- 


sues in the ADA context and which may 
be joined with 42 USC §1983 claims as 
well. See: Noland v Wheatley , 835 FSupp 
476 (ND Ind 1993). Qualified immunity 
is not available to individuals for viola- 
tions of ADA by jail officials, and a 
violation of the ADA may also state a 
claim under 42 USC § 1983. This is use- 
ful if you want to sue individuals, since 
one can probably only sue the public en- 
tity under the ADA. 

[Editor's Note: The plaintiff’s mo- 
tion for a new trial is reported as Love v. 
McBride , 896 F. Supp. 808 (ND IN 
1995). The court used strong language 
to make clear that Love suffered inten- 
tional, willful discrimination at the 
hands of prison officials. A recent ADA 
case, Torcasio v Murray , 57 F.3d 1340 
(4th Cir. 1395) is reported in this issue 
of PLN. Mr. Emry filed a motion to dis- 
miss the defendant’s motion for qualified 
immunity by noting that in his suit only 
state agencies are being sued, while 
qualified immunity applies only to indi- 
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GCI Corruption Continues 


vidual capacity suits. Mr. Emry’s motion 
points out the fallacies in the Torcasio 
ruling. (For more information, contact: 
John Emry, Esq., 169 E Jefferson, St. 
Franklin IN 46131, (317) 736-5800.) 
PLN congratulates Mr. Emry for his vic- 
tory on behalf of disabled prisoners. We 
ask readers to keep us posted of jury ver- 
dicts and settlements that otherwise do 
not get reported.] ■ 

Lying Pathologist 
Imprisoned 

F or more than ten years, Ralph 
Erdmann was a busy West Texas 
forensic pathologist. He worked in over 
40 counties, billing Lubbock County 
alone $140,000 for over 400 autopsies 
in one year. Many of Erdmann’s autopsy 
reports were presented as evidence in 
criminal trials, some of them death pen- 
alty cases. The only problem was that 
Erdmann never performed many of the 
autopsies. He simply wrote and submit- 
ted fake autopsy reports, and collected 
his fee. 

When Texas authorities finally 
caught on to him in 1992, he pleaded no 
contest to seven felony charges and was 
sentenced to ten years probation. 

A short time later Erdmann moved 
to Redmond, a suburb of Seattle, WA. In 
August of 1995 he was convicted for 
felony possession of a machine gun and 
sentenced to one year in Seattle’s King 
County Jail. Had he been prosecuted 
under federal charges for possession 
of the machine gun, he would have 
received a considerably longer sen- 
tence. As it was, with credit for time 
served and good time, he was re- 
leased in November. 

After his release, he returned to 
Texas for a probation revocation hear- 
ing. Texas State District Court judge, 
Andy Kupper, revoked Erdmann’s pro- 
bation and sentenced him to serve eight 
years in the state prison. 

PLN readers, and other “consumers” 
of the criminal just-us system have 
known for years what most Americans 
first heard at the O. J. trial: because some- 
thing is presented in court as evidence 
that doesn’t necessarily mean it’s true! 
Erdmann’s falsified autopsy reports 
are only one example of this type of 
evidence. ■ 


I n the September ’94 and June ’95 
issues of PLN we reported the on- 
going probes into corruption at Glades 
Correctional Institute (GCI), a medium 
security prison located near West Palm 
Beach Florida. In Turner v. LaMarca , 
995 F.2d 1526 (11th Cir. 1993), a fed- 
eral court found that GCI prisoners were 
routinely raped and brutalized with the 
full knowledge and acquiescence of 
prison staff during the 1970’s and 1980’s. 
An appeals court in another case cited 
rampant staff corruption, noting: “The 
contraband problem was compounded by 
staff corruption, as prison officials con- 
tributed to, and apparently profited from, 
the contraband, and utilized prisoners to 
‘control’ and punish other prisoners.” 

A March 1994 investigation found 
that GCI was paying $5.42 for a tube of 
toothpaste that sells for $.97 in drug- 
stores. Despite the fact that the GCI 
purchasing manager is a personal friend 
of the supplier who reaped exorbitant 
profits, the contract was not terminated 
and the purchasing manager was never 
disciplined. 

In January of 1995 six prisoners es- 
caped from GCI through a tunnel under 
the chapel. The escape received national 
media attention and prompted a grand 
jury probe into GCI. Among other defi- 
ciencies, the grand jury noted that 77 
GCI employees had criminal arrest 
records, and that a “number of correctional 
officers cannot read or write.” But that wasn’t 
the first time a grand jury had investigated 
GCI. A previous grand juiy cited “accusa- 
tions of drugs, alcohol and other contraband, 
gambling, theft, confiscation, and payoffs 
among inmates and personnel of GCI.” 
These grand jury investigations culminated 
in reports with numerous recommendations, 
none of which were binding on the DOC. In 
turn, the DOC failed to implement the grand 
jury 7 reforms, blaming the legislature for 
a lack of funds. 

Independent of the grand jury 7 probe, 
the Florida Department of Law Enforce- 
ment (FDLE) launched an investigation 
of GCI after the January escape. After a 
nine-month investigation FDLE released 
a report of their findings. They investi- 
gated allegations of drug sales and 
possession, official misconduct, unlaw- 
ful compensation, bribery, theft, 
gambling between guards and prisoners. 


guards smuggling drugs into the prison 
and making telephone calls to prisoners’ 
families to arrange drug deals. FDLE in- 
terviewed 77 prisoners, several guards 
and many people in the community and 
at other prisons. Prisoners implicated 45 
employees of wrongdoing, according to 
an FDLE summary 7 report. 

Only eight guards were highlighted 
in the report, however, because their al- 
leged misdeeds were corroborated by people 
other than prisoners. The eight guards named 
in the report are Lt. Walstine Brown, Sgt, 
Tracy Dixon, Sgt. Roosevelt Mitchell, 
Croswell Bookal, Bobby 7 Hall, Alvin Laws, 
Joseph McKelton and Eddie Pettigrew. Two 
of the guards - Alvin Laws and Croswell 
Bookal - agreed to give investigators more 
information about their misdeeds and 
other GCI corruption, if they were given 
immunity by the state attorney’s office. 

Their request w as denied. Could that 
be an indication that the state attorney 
was playing hardball? The same day the 
FDLE report was issued, Joe Marx, chief 
of the state attorney’s office organized 
crime and official corruption unit wrote 
a memo to state attorney Barry Krischer. 
The memo, which was released - to the 
press, stated that no criminal charges 
would be filed against the eight GCI 
guards. For any of the corruption alle- 
gations to hold up in court, Marx wrote, 
evidence other than testimony from a 
convicted felon would be necessary. 
Marx said the investigation was none- 
theless important because it would “bring 
to light serious inadequacies at GCI.” 

Marx’s memo listed a number of 
reforms the DOC should implement. But 
DOC Secretary 7 Harry 7 Singletary 7 mini- 
mized the necessity for the reforms, 
saying that some of them are already 
being implemented. GCI warden Gerald 
Abdul-Wasi put a more realistic spin on 
the situation. “There have been problems 
of this type here for years,” he said. Since 
GCI is so isolated, literally in the back w ater 
of the south Florida everglades, it serves 
as a dumping ground for guards and 
DOC officials from all over Florida to 
make up for the shortage of local applicants. 
“This is a small town here,” said Abdul- 
Wasi. “Where are you going to pull them 
from? It ain’t getting any better.” ■ 

Source : Palm Beach Post 
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I n my October editorial 1 asked 
readers what they would like to 
see more of in PLN as well as any sug- 
gestions on how we could improve our 
content. One of the respondents, Rich- 
ard Barker, said he would like to see 
more case law. As far as case law goes, 
we are dependent on the rulings pub- 
lished by the courts as far as what we do 
and don’t cover. Back in 1990 PLN didn’t 
publish many prison cases because not 
that many were issued. Since then both 
the number of prison cases published by 
the courts and in PLN has increased. We 
will continue to run most prisoner “wins” 
and other relevant cases but we will be 
sticking to our present mix. Part of the 
reason is that a significant part of our 
readership isn’t too interested in the nuts 
and bolts of prison litigation but just 
wants to stay up on the activism and 
news end of things. 

But there’s another reason we don’t 
cover only court related information. The 
bottom line is that right now American 
prisoners as a class are suffering mas- 
sive defeats on every front: legislative, 
political, judicial and public opinion. The 
occasional individual can and does win 
the occasional court victory but such vic- 
tories do nothing to alter the basic facts 
of prisoner disempowerment, disenfran- 
chisement and the use of imprisonment 
as a tool of social control by the ruling 
class in this country. After the Attica re- 
bellion in 1971a relatively strong prison 
movement emerged and advances were 
made by prisoners. Among other things 
this included, for the first time in American 
history some degree of judicial enforcement 
of constitutional rights in prison. But there 
was a degree of pressure on both the courts 
and pnsoncrats to make concessions. Pris- 
oners were organizing in and out of prison, 
the anti-war movement had seen many ac- 
tivists imprisoned who upon release became 
prisoner advocates and the government 
in general had a serious political crisis. 

Those who bemoan the fact that 
prisoners are suffering serious losses in 
living standards and almost every con- 
ceivable item ask “why are they taking 
this from us?” Well, why shouldn’t they? 
It’s not as if they “gave” us anything to 


From the Editor 

by Paul Wright 

begin with, everything from personal 
clothes to long hair, family visits, etc., 
have been the result of struggle by pris- 
oners. Historically prisoncrats have not 
been inclined to say “we’ve been treat- 
ing ’em too bad, let’s give them 
something.” Power respects only power. 
The truth of this can be seen at every level of 
society In the 1930’s a strong labor move- 
ment and communist party was struggling 
for basic rights. In the 1%0’s hundreds of 
cities burned. The result was bribe money 
and counter-insurgency programs like wel- 
fare. civil rights law; legal services, an end to 
overt discrimination, etc., which channeled 
the struggle out of the streets and into the 
courts and government offices. With the pres- 
sure off, i.e., no serious organized domestic 
political opposition (and the demise of the 
USSR as an international competitor) the 
ruling class has gone back to its old ways 
and figures it can keep its bribe money 
and build a bigger police state. The 
wholesale assault on prisoners is just part 
of this overall process. 

It is an unfortunate reflection of the 
w eakness of the prisoner movement that 
we have come to rely on litigation as our 
primary means of struggle. Litigation is 
a symptom of political weakness (as a 
friend once quipped “why do you think 
they call them pleadings?”). This is not 
to say that litigation doesn’t have its 
place and shouldn’t be used. I am sim- 
ply saying that as a strategy it is a dead 
end street because ultimately the courts 
maintain the status quo. If they didn’t 
they wouldn’t be part of the government 
now 7 would they? 

The answers to these problems, like 
many others now 7 confronting poor and 
working people in this country, have been 
answered in the past. Neither the prob- 
lem nor the solution has changed. 
Prisoner activists need to look at the big- 
ger social-political picture because 
prisons are simply the ruling classes’ 
solution to its problem of keeping poor 
people and society 7 in line in this coun- 
try. In countries like El Salvador or 
Guatemala they use death squads: dif- 
ferent means, same purpose. Right now 
the corporate media has done a good job 
of separating “us” (prisoners) from 


“them” (working people out there in 
minimum security). The result is a mas- 
sive increase in state police power with 
no opposition, and draconian measures 
against those in prison, which of course 
does not address the declining wages, 
lack of affordable health care and decay- 
ing infrastructure affecting a majority of 
Americans. But that’s the point. Issues 
like this are ignored while politicians 
posture over chain gangs, weightlifting 
in prisons, etc. 

These are ideas I have been think- 
ing about for some time now, I haven’t 
gotten around to writing a more com- 
prehensive article due to the press of 
keeping up with the other articles that 
are on a deadline. Politically inclined 
readers out there should consider sub- 
mitting articles on the topic of strategy 
and ideas for the prison movement in 
general and prisoners in particular. PLN 
frequently gets letters to the effect that 
“we prisoners need help,” the question I 
ask is what are the prisoners doing to 
help themselves or to struggle for them- 
selves? My experience and observ ation 
has been that struggle attracts support, 
whining does not. Historically the prison 
movement has tailed along after other 
movements (civil rights, anti-war, etc.,) 
and in the absence of any other move- 
ments on the political landscape we need 
to rely on ourselves. One thing is that 
prisoners w ho get out, for the most part, 
try to put the prison experience behind 
them and either revert to criminality or 
simply drop out politically. A lot of read- 
ers write in to cancel their PLN 
subscription when they are released 
(more than a few 7 have renewed it upon 
their return to prison later). This revolv- 
ing door makes cadre development 
difficult. Perhaps one effect of the trend 
to lengthier sentences and an increased 
lifer population will be more prisoners 
realizing they have a vested interest in 
the prison system and they should try to 
get friends and family members on the 
outside involved as well. 

Enjoy this issue of PLN. Yes, we are 
still hard pressed for money and can al- 
ways use more donations. Encourage 
others to subscribe^ 
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[Editor s Note : With this issue of 
PLN we would like to introduce a new 
feature that our readers should find use- 
ful . John Midgley is an attorney with the 
Institutional Legal Services Project of 
Columbia Legal Sendees in Tacoma, He 
has been doing prison and criminal liti- 
gation in Washington state for almost 
20 years and in my opinion is one of the 
best attorneys in the state. He is very fa- 
miliar with the problems faced by pro se 
prisoner litigants. On a quarterly basis 
his column on prison litigation will ap- 
pear in PLN (March, June, September 
and December). Each one will cover an 
aspect of civil procedure that tends to be 
complex and difficult to maneuver for 
many litigants. These aspects, such as 
eleventh amendment and qualified im- 
munity, discover} , etc. , are an area of law 
almost completely different from pris- 
oners' substantive rights (i.e., the eighth 
amendment, free speech, etc.,) that we 
generally cover in PLN. Many times 
courts never reach the merits of prisoner 
litigation because they become enmeshed 
in the procedural aspects, this is some- 
thing we hope to help resolve. The 
column will be ongoing so let us know 7 
if there are any topics in particular that 
you w ould like to see covered. 

We think that this column will be a 
step forward in our evolution as a maga- 
zine. We would like to encourage those 
members of the legal community who 
do prison litigation to consider submit- 
ting articles to PLN on topics that will 
be of interest and assistance to a national 
audience. We also have an opening for 
two other columnists who, like John, 
would like to fill this space with a quar- 
terly column. If we get two more 
qualified and willing columnists, then 
we can feature the column each month.] 

* * * 

I n order to keep your § 1983 claim 
alive in federal court, you need to 
'‘sue the right people,” that is name the 
correct defendants. If you do not name 
the right defendants, even the best case 
may well be dismissed or delayed for a 
long time. Therefore, it is important to 
get the defendants as right as possible 
the first time. 


Pro Se Tips and Tactics 

by John Midgley 

This article discusses two parts of 
suing the right defendant in a § 1983 
case: The importance of suing only those 
who actually cause the constitutional 
wrong you are suing about, and the im- 
portance of suing those responsible for a 
constitutional wrong in their so-called 
“individual capacities.” 

1. Suing Only Those Causing The 
Wrong . 42 U.S.C. § 1983 cases allows 
a suit against any public employee who 
“subjects, or causes to be subjected” 
someone to a deprivation of federal con- 
stitutional rights. The Supreme Court 
has said that § 1983’s language means 
that only those who actually cause the 
loss of constitutional rights can be re- 
quired to pay money for the loss. Monell 
v. Department of Social Services , 436 
U S. 658 (1978). This is unlike ordinary 
state tort law, where the rule is 
“ respondeat superior ”: The boss is re- 
sponsible for the wrongs of the 
employees. 

This means that if you were deprived 
of your constitutional rights by being 
beaten by a prison guard, only that guard 
and anyone else causing the beating could 
be held liable for money damages under 
§ 1983. So, not every supervisor of the 
guard or the prison warden could be held 
liable just because they are the bosses of 
the guard who did the beating. They 
would have to have some hand in caus- 
ing the beating to occur. 

But that doesn’t mean that supervi- 
sors or the warden could never be held 
liable even if they were not present at 
the beating. On the contrary, there are 
ways that supervisors can be shown to 
have “caused” the deprivation of consti- 
tutional rights and therefore held liable 
under § 1983. This article cannot touch 
on specific cases or catalog all possible 
ways in which there could be liability, 
but to take one possible example, a su- 
pervisor or even in some cases another 
officer who knew the beating was going 
to occur and did nothing to stop it could 
be held liable. If you can show at least 
that a higher-up show ed a “deliberate in- 
difference” to a known risk of harm and 
that that indifference caused the consti- 


§ 

tutional violation to occur, that higher- 
up may be held liable. See, for example, 
Howard v. Adkinson , 887 F.2d 134 (8th 
Cir. 1989). 

Similarly, higher-ups can be held 
liable where their policies or lack of ad- 
equate training can be shown to cause a 
constitutional harm. As only one ex- 
ample, the Supreme Court has held that 
where training of police is so inadequate 
that it amounts to deliberate indifference 
to the clearly established constitutional 
rights of those the police w ill deal with 
can lead to liability for those who should 
have done the proper training, if the in- 
adequate training caused the violation of 
the plaintiff’s rights. City of Canton v. 
Harris , 489 U.S. 378 (1989). Therefore, 
if you can prove that higher-ups had a 
policy or practice that led to — that is, 
“caused” — your beating, the higher-ups 
can be held liable. 

What this means in practice is that 
for every defendant you name in your § 
1983 complaint, you must state how that 
defendant is responsible for causing the 
violation of your constitutional rights. If 
you do not do that, then the court will 
dismiss any defendants who do not ap- 
pear to have caused the deprivation you 
claim. So, if you are beaten by a guard 
and you only sue the warden, your en- 
tire case may w 7 ell be dismissed unless 
“you name the guard in an amended com- 
plaint. Likewise, any higher-ups will be 
dismissed if you only allege that they are 
the supervisors of the guard you claim 
has beaten you. You must point, in your 
complaint, to what each higher-up did 
or failed to do that caused what happened 
to you. If you cannot point to some act 
or failure to act by a higher-up that you 
honestly believe caused the beating, then 
that higher-up will not be a proper de- 
fendant. 

2. Individual vs. Official Capacities 

When suing governmental officials 
under § 1983, it is vitally important to 
sue them in their so-called “individual 
capacities.” This section discusses what 
this means and w hy it is important. 

§T983 allows damages to assessed 
against any “person” who “under color 
of state law” deprives someone of federal 
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constitutional rights. All government 
employees are “persons” under § 1983 
and can be sued for anything they do at 
work that violates clearly established 
constitutional rights. Haferv. Melo , 502 
U S. (1991). However, not all govern- 
ments themselves are “persons” under § 
1983. For reasons that are beyond the 
scope of this article, the Supreme Court 
has held that local governments (coun- 
ties, cities, etc.) are “persons” under § 
1983, while state governments are not 
“persons” under § 1983. Will v. Michi- 
gan Department of State Police , 49 1 
U.S. 58 (1989). 

In addition, the Supreme Court has 
held that the state has immunity from 
suit in federal court under the 11th 
Amendment to the Constitution. Quern 
v. Jordan , 440 U.S. 332 (1979). There- 
fore, a federal court § 1983 suit for 
damages against the state itself will be 
dismissed. 

In practice, this means that while 
you could name a county as a defendant 
in a § 1983 case (remembering that in 
order to get damages you must show a 
county policy that caused the constitu- 


tional violation), you cannot name a 
state. If you name the state, it will be 
dismissed as a defendant. 

However, the tricky part is that you 
can unintentionally name the state as the 
only real defendant without even know- 
ing you are doing so. This can happen 
by naming a state official as a defendant 
in his or her so-called “official capac- 
ity.” In WilL the Supreme Court said 
that a suit against a state official in the 
“official capacity” makes the suit one 
against the person 's office and therefore 
against the state itself and must be dis- 
missed. If you only sue state officials in 
their “official capacity,” your whole case 
will be seen as one directly against the 
state and will be dismissed. 

On the other hand, you can sue the 
same state official in her or his “personal 
capacity,” and the suit can proceed. By 
suing the official in the “personal capac- 
ity” you are suing a “person” under § 
1983, and not the state itself. 

The distinction between “official” 
and “individual” capacities is often not 
very clear, nor is it very clear why the 
Supreme Court cares so much what you 
put after a defendant’s name in your com- 
plaint. But they do care, so the crucial 
point is what you must do in a case ask- 


ing for damages: Sue the defendants in 
their individual capacities, or at the very 
least do not say that the defendants are 
being sued in their official capacities. 
Simply describe how each defendant is 
a state employee (and was therefore act- 
ing “under color of state law”) and what 
the person did to deprive you of your con- 
stitutional rights. 

Note that if you are requesting an 
injunction, state officials can be sued in 
their official capacities. Will v. Michi- 
gan Department of State Police. This is 
because injunctions are not barred by the 
1 1th Amendment and because injunc- 
tions look forward, not back. If you meet 
the strict requirements for issuance of an 
injunction, the injunction can run against 
anyone holding a particular office. For 
example, if you get an injunction that 
requires a warden to instruct guards that 
abusing prisoners is unconstitutional, a 
new warden who takes over the next day 
will be equally required to provide the 
training. But in a case asking for dam- 
ages, which looks backward in time to 
compensate for what has been done by 
specific people, state officials can only 
be held liable if sued in their individual 
capacities for constitutional deprivations 
they have caused. | 


Texas Medical Charge May Violate Due Process 


A federal district court in Texas 
las held that a prisoner’s claim 
that he was wrongly charged for medi- 
cal services should proceed to trial. 
Creighton Delverne is a convicted state 
prisoner who was awaiting transport to 
the state’s prison system but was back- 
logged in the Harris County (Houston), 
TX jail. Under Tex. Code Crim. Proc. 
Ann. Art. 104.002(D) prisoners in 
county jails are required to pay for all 
medical, dental and health related ser- 
vices they receive. The Harris county jail 
charges its detainees between ten and 
sixteen dollars per visit to see a medical 
professional, pharmacy services are $3 
per prescription. The statute allow s the 
county to initiate a civil action to recover 
any fees owed. 

Delverne filed suit claiming that he 
should not have to pay the fees because 
he was a state prisoner and the state was 
already reimbursing the county 7 for his 
stay in the jail. The court rejected that 
claim. He also claimed that his right to 


equal protectiomwas violated because he 
is indigent. The court rejected this not- 
ing that in American (i.e. capitalist) 
jurisprudence poverty and indigence do 
not constitute suspect classes for four- 
teenth amendment purposes. The court 
examined the policy on its merits and 
held that because it was related to a le- 
gitimate government purpose, i.e. 
curtailing use of medical services, [Read- 
ers will note that this “government 
interest” is working quite well. The Cen- 
ters for Disease Control confirmed that 
the epicenter of drug resistant pneumo- 
nia epidemic was none other than the 
Harris county 7 jail. See: Nov. 1994, PLN.\ 
it did not violate the equal protection 
clause. 

The court also construed Del Verne’s 
suit to claim his right to due process w as 
violated when his commissary 7 account 
was charged for the medical services. 
The court noted that prisoners have a due 
process property interest in their com- 
missary accounts and funds. Having 


determined that a protected liberty in- 
terest is involved the court examined how 
the policy was applied. While prisoners 
are not to be denied treatment due to in- 
digence the County Jail can and does 
debit their accounts and take the money 
when they get any. If the prisoner is de- 
clared indigent he does not have to pay 
for treatment. “The fact that an inmate 
may be declared non-indigent even 
though he has no funds in his prison ac- 
count raises concerns about the method 
and criteria used for determining indi- 
gence, namely, whether that method 
comports with due process. Defendant 
fails to support his motion with evidence 
of the actual procedure follow ed for de- 
termining whether the inmate is 
indigent.” Because Dei Verne claimed he 
was charged for medical services when 
he could not pay the court held this cre- 
ated a genuine issue of fact requiring a 
trial. See: DelVerne v. Klevenhagen , 888 
F. Supp. 64 (SD TX 1995).* 
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How Many Times Do We Pay? 


A cross the country a litany of po- 
litical voices have been raised 
demanding that prisons become tougher. 
One expediently popular way to achieve 
this punitive nirvana is to eliminate in- 
mate "perks” such as televisions, weight 
lifting equipment and coffee pots. The 
idea being — I guess - to make prisons 
such pits of boring despair and idle des- 
peration that a reasonable person would 
think twice before committing a crime. 

Just two problems with the concept. 
First, most people who commit crimes don't 
think; at least to the point where they could 
be incarcerated if caught. Second, our pris- 
ons are not the lauded country clubs some 
would have us think them to be. 

On the national level. Representa- 
tives Dick Zimmer (R-NJ) and Steve 
Chabot (R-OH) have added amendments 
to the 1995 "Contract On America” 
crime bill that will restrict prison con- 
struction grants allocated in the 1994 
crime bill even more. In addition to forc- 
ing states to modify their own penal 
codes, dictating that their prisoners must 
serve 85% of their increasingly long sen- 
tences, the state penal systems must now; 
ban weight training equipment and the 
menial in-cell amenities of personally 
purchased televisions, electronic musi- 
cal devices, typewriters, etc. to quality 
for the largesse of federal prison build- 
ing dollars. 

All this in an effort to codify the 
drive to make prisons "places for pun- 
ishment, not luxury and relaxation,” as 
the New Jersey congressman so simplis- 
tically states. An ironic proposition 
considering that on a whole the U S. 
prison system is already in violation of 
the Universal Declaration of Human 
Rights, the International Convention on 
Civil and Political Rights, and 39 state 
systems or facilities are under court or- 
der or consent decree to limit populations 
and/or improve conditions. Now Con- 
gress is devoting time crafting ways to 
force states to make conditions even 
starker and meaner. 

In his rationale to eliminate prisoner 
purchased possessions. Rep. Zimmer 
even questions who prisoner personal 
funds belong to. "I believe,” the con- 
gressman iterated, "inmate earnings 


by Jon Marc Taylor 

should go preponderately to victim res- 
titution and to pay for their own upkeep.” 
A noble and politically self-serving thought 
that ignores how many times and in how 
many ways the nation’s prisoners already pay 
for their transgressions against society - 
payment that essentially never ceases. 

First and foremost, offenders pay for 
their crimes with the loss of the most pre- 
cious of all American commodities: their 
freedom. In this process they lose not 
only their liberty, but in many cases pay 
with the loss of all of their assets, their 
friends and family, and to a large degree 
their self-respect. Moreover, in many 
states offenders are also fined at their 
sentencing to specific amounts scaled to 
the seriousness of their offenses, the col- 
lections of which are channeled into 
various victim assistance funds, and 
never paid to any actual victims. 

While incarcerated, most work at 
prison jobs earning a national average 
of 560 an hour if they are lucky. Prison 
jobs and industry positions were created 
not as a luxury for the inmates, but rather 
as cost saving measures, management 
tools, and rehabilitation programs for the 
benefit of society; that is, the taxpay er. 
Prisoners perform the janitorial, house- 
keeping, food preparation, and menial 
clerical duties that all institutions require 
to function. If these needs were hired out, 
even at minimum wages, these functions 
would cost the states billions upon bil- 
lions of additional dollars. 

Penal administrators manage their 
overcrowded and underprogrammed in- 
stitutions by attempting to alleviate some 
of the oppressing monotony bv employ- 
ing as many of the prisoners as possible. 
Even the slave labor (suggested reading: 
the 13 th Amendment) of these men and 
women requires some-meager remunera- 
tion. Then these wages are largely 
recouped in the prison commissary (i.e. 
the company store), where the prisoners 
purchase toiletries, over-the-counter 
medications, and clothing, w hich if they 
did not possess the funds to buy, the state 
would have to furnish at its ow n expense. 

Prison industries, which generate 
billions of dollars in profits for the cor- 
rectional system, were instituted to 
provide skill, training and work ethic in- 


culcation (i.e. rehabilitation) for con- 
victs. Prison factories produce a myriad 
of products that are consumed by the sys- 
tem, creating even more savings, and are 
sold to other public agencies, saving them, 
and ultimately the taxpayer, billions more. 
California, which incarcerates approxi- 
mately one-tenth of the nation’s one 
million plus prisoners, budgets $57 mil- 
lion for their wages. Extrapolating from 
this base, it is estimated, when comput- 
ing at just minimum wage levels, that 
nationally prisoners provide nearly $5 
billion worth of labor each year. By this feet 
alone, are not offenders who work for pen- 
nies on the hour "paying for their upkeep?’ 

Finally, offenders continue to pay for 
their sins even as "ex-cons.” Through 
legislation restricting licensing, occupa- 
tions, political stigmas, travel, financial 
purchases and voting rights, ex-offenders 
continue to pay for their violations. So- 
cially, the symbolic scarlet "F” that these 
ex-felons carry with them will plague the 
rest of their existences in our society, 
which never truly forgives nor forgets, 
no matter how many years are served 
nor how many times we pay. 

And now after the countless means 
and ways Caesar exacts his tribute, the 
honorable representatives believe it pru- 
dent and just to confiscate the fifty- 
cents-on-the-hour labor that our country’s 
prisoners are begrudgingly allowed to 
earn. When do the men and women of 
this nation who transgress into our pris- 
ons cease to pay their debt? Even Shvlock 
only wanted "a pound of flesh.” | 

Nat’l Convocation May 18-22 

The 19% National Convocation of Jail 
and Prison Ministry will be held May 1 8-22, 
1996 at die National 4-H Center. 7 100 Con- 
necticut Avenue, Chevy Chase, Maryland. 
The theme of this year’s gathering is "Fear 
and Violence in America: Building Bridges 
in a Prison Society.” Keynote speakers, 
panelists, and workshop presenters will 
address the multiple injustices of the 
criminal justice system. For further in- 
formation or registration forms, write or 
phone (not collect, please): National 
Convocation of Jail and Prison Ministry 
1357 East Capitol Street, S.E., Washing- 
ton, DC 20003. (202) 547-1715. 


Prison Legal News 


7 


March 1996 



Qualified Immunity for ADA Suit 


T he court of appeals for the fourth 
circuit ruled that Virginia prison 
officials were entitled to qualified immu- 
nity from an obese prisoner’s suit filed 
under the Americans with Disabilities 
Act (ADA) and the Rehabilitation Act 
(RA). The court went into extensive de- 
tail discussing the ADA, its application 
to state prisons and the fact that while 
the law on ADA’s applicability to state 
prisons was not clearly established at the 
time this case arose, it is now. This is 
the first published circuit court case to 
discuss the applicability of the ADA to 
prisons. This is also a case where the 
appeals court did everything it could, 
short of sommersaults, to reach a ruling 
in favor of prison officials despite stat- 
utes holding the contrary. 

In the April, 1995, issue of PLN we 
reported Torcasio v. Murray , 862 F. Supp. 
1482 (ED VA 1994). Torcasio was an 
extremely obese Virginia state prisoner, 
weighing some 460 pounds. He filed suit 
under 42 U.S.C. § 12132 (ADA) and 29 
U.S.C. § 794 (RA) and the eighth and 
fourteenth amendments to the constitu- 
tion claiming that prison officials had 
violated his statutory and constitutional 
rights by failing to make any accommo- 
dations for his obesity while he was in 
their custody. The district court granted 
the defendants summary judgment with 
regards to the due process claims and 
denied it with regards to most of the 
ADA and RA claims. The district court 
held that the ADA and the RA specifi- 
cally applied to prisons and granted the 
defendants qualified immunity with re- 
gards to some of the claims and denied 
with regards to the others. 

The defendants appealed and the 
court of appeals for the fourth circuit af- 
firmed the lower court ruling granting 
prison officials qualified immunity and 
reversed that portion of the ruling w hich 
had denied them immunity for their ac- 
tions. In doing so the court held that at 
the time the violations occurred, 1993- 
94, the law was not clearly established 
that either the ADA or the RA applied 
to state prisoners or to the obese. The 
court made numerous findings that are 
important simply because this is the first 
ADA prison case to be published by a 
circuit court. The court held that the 
lower court had correctly ruled that 


money damages are available to prison- 
ers who sue under the ADA and the RA. 

The court gave a detailed discussion 
of the qualified immunity doctrine and 
the legislative history of the ADA. The 
appeals court held that the lower court 
erred in finding that obese prisoners had 
a clearly established right to ADA pro- 
tection in 1993 because the language of 
the ADA was, according to the court, not 
clear that it applied to state prisons. The 
court devotes several pages to discuss- 
ing the “hands off’ doctrine whereby 
federal courts and Congress should not 
interfere with state prison administra- 
tion. The court correctly notes that 
application of the ADA and RA to pris- 
ons “would have serious implications for 
the management of state prisons, ...” The 
court then goes on to say that prison of- 
ficials would be surprised to learn that 
they were subject to the ADA and the 
RA which, on their terms and plain lan- 
guage are very broad and all 
encompassing. Thus, the defendants did 
not violate clearly established law when 
they failed to make provisions for 
Torcasio’s obesity, entitling them to 
qualified immunity from money dam- 
ages. 

Torcasio argued that his ADA and 
RA rights were clearly established at the 
time the violations occurred. The court 
disagreed, noting that three of the six 
cases he cited were unpublished rulings. 
The remaining cases did not discuss the 
issue of whether the ADA was applicable 
to prisons and jails [perhaps because by 
the language of the statutes it appeared 
clear that they were applicable]. Because 
the published rulings have “simply as- 
sumed that the act applies to state 
prisons” and have not squarely addressed 
the issue the court held the law 7 on ADA 
claims was not clear. See: Noland v. 
Wheatley , 835 F. Supp. 476 (ND IN 
1993); Havre Ison v. Elmore County , 859 
F. Supp. 1465 (MD AL 1994) and 
Clarkson v. Coughlin , 145 F.R.D. 339 
(SD NY 1993). 

Discussing the RA claims, the court 
cites numerous cases where the RA has 
been applied to claims by state prison- 
ers. In Bonner v. Lewis \ 857 F.2d 559 
(9th Cir. 1988) the court held that the 
RA’s broad language clearly applied to 
state prisoners. In Harris v. Thigpen , 94 1 


F.2d 1495 (11th Cir. 1991) the court 
agreed with Bonner that the RA applied 
to state prisoners. Several district court 
rulings that had reached similar conclu- 
sions are also cited. The court in this case 
then goes on to cite and agree with Wil- 
liams v. Meese, 926 F.2d 994 (10th Cir. 
1991) where the court had held that the 
RA did not apply to federal prisoners 
noting that the court’s ruling and it im- 
plications for state prisoners suing under 
the RA are “somewhat unclear.” The 
court held that the conflict between the 
ninth and tenth circuits belied Torcasio’s 
claim that the law on RA claims was 
“clearly established” for qualified immu- 
nity purposes. 

The court gave ample discussion to 
Torcasio’s claim that regulations imple- 
mented by the Department of Justice 
concerning application of the ADA to 
state prisons showed that its application 
to state prisons was clearly established 
at the time in question. The court cites 
the regulations in question, which are 
now in effect and do apply to prisons, 
but said they are not dispositive on the 
immunity question because they did not 
come into effect until after Torcasio had 
been released from prison. An interest- 
ing note is that Torcasio cited ADA 
guidelines codified as federal regulations 
that are specifically made for prisons. 
“Finally, we note that Torcasio is under- 
mining his own claim by invoking the 
ADAAG, because these guidelines ap- 
ply only to 'newly designed or newly 
constructed buildings and facilities and 
altered portions of existing buildings and 
facilities.’ 35 C.F.R. pt. 1191 App. A at 
4. 1 . To the extent that they define a state 
prison’s obligations under the ADA, 
therefore, the ADAAG suggest that Keen 
Mountain was under no obligation to 
grant Torcasio’s proposed modifications 
because Torcasio has not alleged that 
Keen Mountain was newly constructed, 
newly designed, or altered during his 
incarceration. Were we to get beyond the 
qualified immunity inquiry, then, the 
very regulations on which Torcasio re- 
lied to overcome the qualified immunity 
bar would prove to be his undoing on 
the merits of his ADA claims.” 

The court also discussed the appli- 
cability of the ADA and the RA to the 
obese and held the case law was not a 
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clearly established that these statutes 
gave the obese protection as being “dis- 
abled” within the meaning of the laws. 
The court also went on to adopt the ninth 
circuit’s ruling in Gates v. Rowland , 39 
F.3d 1439, 1446 (9th Cir. 1994), [PLN, 
Vol. 6, No. 6], which held that even 
where a violation of the RA is shown 
courts must show deference to prison 
officials. It is ironic that the court noted 
that if prisoners’ constitutional rights get 
short shrift, “it follows a fortiori that 
prison officials enjoy similar flexibility 
with respect to inmate’s statutory 
rights....” See: Torcasio v. Murray , 57 
F.3d 1340 (4th Cir. 1995). 

This is a significant ruling because 
of the interpretation it gives to the ADA 
and the RA in prison. Readers will note 
that the ADA analysis may have been 
superseded by the Dept, of Justice Guide- 
lines issued which discuss ADA 
application to prisons and the obligations 
it imposes on prison officials. The re- 
port, The ADA and Criminal Justice: 
Providing Inmate Services is available 
for free from the US Dept. Of Justice, 
Office of Justice Programs, National In- 
stitute of Justice, Washington D C. 
20531. ■ 

Atlanta Jail 
Official Arrested 

senior Atlanta City Jail offi- 
ial was suspended from her 
job after being arrested on federal 
charges of attempting to hire a hit man 
to kill her boyfriend (the father of her 
young son), and the boyfriend’s wife. 

Rosetta Lee Soares, deputy director 
of Atlanta’s Department of Corrections, 
was being held (as of Nov. 30, 1995) on 
$100,000 bond. Soares, 45, plans to 
plead innocent to the charges. The hit 
man she had arranged to do the job was 
an FBI informant. In a search of her 
home, FBI agents found a shotgun she 
allegedly was going to give the infor- 
mant to do the job. Agents also found 
what is believed to be cocaine and mari- 
juana in the search of her home. 

Soares agreed to pay $2,500 for the 
murders. In one meeting w ith the hit man 
she asked him to kill the boyfriend’s wife 
first, and then kill the boyfriend so that she 
and her son would then inherit his estate. ■ 

Source: Corrections Digest 


T he eighth circuit court of appeals 
has distinguished recent su- 
preme court decisions as to when 
interlocutory appeals can be heard by 
appeal courts. Gerry Reece, a Missouri 
state prisoner, was in protective custody 
due to being a DEA informant and a 
snitch in a murder trial. While in his cell 
the tier “walkman,” the prisoner who 
cleans the unit, threw hot water on him, 
badly burning him. Guards then refused 
to summon medical help for Reece until 
several hours had passed. Reece filed suit 
claiming prison officials showed delib- 
erate indifference to his safety needs. The 
defendants moved for summary judgment 
on qualified immunity grounds contend- 
ing Reece had no clearly established right 
to personal safety. The district court de- 
nied the motion and the defendants 
appealed. 

The appeals court discussed its ju- 
risdiction in the context of recent 
supreme court decisions involving inter- 
locutory appeals, Swint v. Chambers 
County Commission , 115 S.Ct. 1202 
(1995) and Johnson v. Jones , 115 S.Ct. 
2151 (1995), [PIN, Sep, 1995]. In Swint 
the court held that appeal courts lack ju- 
risdiction to hear pendent issues, not 
directly related to qualified immunity 
issues. In Johnson the court held that 
issues related to facts and the suffi- 
ciency of the evidence cannot be 
appealed. 

However, issues of law involving 
qualified immunity are immediately ap- 
pealable under Anderson v. Creighton , 
107 S.Ct. 3034 (1987). In this case the 
appeals court held. “The Supreme Court 
has thus delineated our jurisdiction in 
qualified immunity cases. If, as in Swint, 
a party asks us, in an interlocutory ap- 
peal, to examine a question that is 
separate and distinct from the qualified 
immunity issue, we must dismiss the 
appeal for want of jurisdiction. If, on 
the other hand, the party asserting 
qualified immunity asks us to exam- 
ine the facts as they were known to 
the government official in order to 
determine whether clearly established 
law would be violated by his actions, 
Anderson requires that we accept ju- 
risdiction and address their 
arguments.” 


Applying those principles to this 
case the court waffled as to whether it 
had jurisdiction to hear the appeal be- 
cause the questions involved were fact 
intensive. “We think the safer course is 
to apply the root principle that denials 
of qualified immunity are immediately 
appealable, and to apply this principle 
even in cases where the issue of quali- 
fied immunity is itself fact intensive.” 
The court held that if it were wrong about 
this and the case went to trial the result 
would be no different because they were 
affirming denial of qualified immunity 
and the case would proceed to trial upon 
remand to the district court. 

Having accepted jurisdiction the 
court went on to discuss prisoners’ eighth 
amendment right to safety and protec- 
tion from other prisoners. “Prison 
officials have a duty to protect prisoners 
from violence at the hands of other pris- 
oners.” This duty requires prison officials 
to take reasonable measures to abate sub- 
stantial risks of serious harm, of which 
the officials are aware. The court held 
that the risks Reece faced were obvious 
because of his notoriety as a snitch and 
the fact that he was already in protective 
custody. The court held that this in con- 
junction with the past disciplinary record 
of Reece’s attacker was sufficient to de- 
feat the defendant’s qualified immunity 
defense. 

The court held it lacked jurisdiction, 
under Swint, to hear the defendant’s ap- 
peal concerning the delay in medical 
care. The defendant claimed he simply 
did not know Reece was injured. In do- 
ing so the court overruled its pr q Johnson 
decision in Beyerhach v. Sears , 49 F.3d 
1324 (8th Cir. 1995) which had held that 
this type of issue was immediately ap- 
pealable as an interlocutory matter. The 
court noted that its ruling on the 
qualified immunity issue did not pre- 
clude the defendant from seeking 
summary judgment the basis of non 
involvement or a lack of knowledge 
which would support an eighth 
amendment violation. Prisoners 
faced w ith this type of interlocutory 
appeal should be prepared to argue 
the appeal courts’ jurisdiction to hear 
the appeal to begin with. See: Reece 
v. Groose , 60 F.3d 487 (8th Cir. 
1995). H 
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I n an era of prison bashing the fo- 
cus on ‘‘frivolous lawsuits” rests 
fundamentally on those filed by prison- 
ers. The question, "Why are the lawsuits 
necessary?”, has yet to be asked, or an- 
swered. The turn-of-the-coin may, in a 
small but fundamental way, be illumi- 
nated in the holdings of the United States 
District Court, Senior Judge, the Honor- 
able Carl A. Muecke, concerning the 
Arizona Department of Corrections 
(ADOC), Executive Director, Samuel A. 
Lewis, and his attempt to ban adult 
magazines. 

A brief history of the lawsuit [Hook 
v. Arizona , CIV-73-97-PHX-CAM], is 
necessary to grasp the import of the de- 
cisions. The lawsuit spans more than 
twenty-one years. Originally, the law- 
suit arose, in part, from a dispute about 
mail regulations and restrictions. 

In 1973, the parties entered into a 
stipulated Consent Decree. This decree 
included a comprehensive scheme of 
mail regulations. Among several other 
issues, the inmates claimed they had con- 
stitutional rights to receive Playboy, as 
w ell as the right to send and receive mail 
and certain types of letters. The Decree 
was amended one time, on May 10, 1974. 
On October 4, 1990, Director Lewis at- 
tempted to institute a new policy 
concerning the Christmas food gift pack- 
age portion of the decree. This new 
policy was implemented without seek- 
ing a modification of the decree, and was 
in direct disregard of the Consent De- 
cree. The Court enjoined Director Lewis 
from modifying the decree, without fil- 
ing a motion for modification. Director 
Lewis appealed. The Ninth Circuit, in a 
scathing rebuke, affirmed the Court’s de- 
cision, and determined that ADOC 
improperly attempted to change the pro- 
visions of the Consent Decree. See: Hook 
v. Arizona , 972 F.2d. 1012 (9th. Cir. 
1992). 

On October 30, 1992, ADOC filed 
a motion to modify the Hook Consent 
Decree, concerning the Christmas food 
packages. On November 19, 1992, No- 
vember 23, 1992, and December 2, 1992, 
Director Lewis issued memorandums 
announcing a new policy that was in di- 
rect disregard of the Court’s and the 


The Cost of Litigation 

by an Arizona Reader 

Ninth Circuit’s Orders. The Court sub- 
sequently enjoined Director Lewis from 
implementing these new policies, by an 
order dated January 12, 1993, which 
stated in part: "Until there is an 
evidentiary hearing and the Court has 
issued a ruling on the motion to modify 
in this case, the injunction issued on 
December 11, 1990 is in effect and the 
defendants cannot circumvent the in- 
junction or violate that injunction piece 
by piece until there is nothing left of the 
Hook. Consent Decree.” The Evidentiary 
Hearing on the Petition for Modification 
was not held until early 1995. The re- 
sult was in favor of the inmates, as the 
Court held the Defendants failed to pro- 
vide persuasive evidence necessary for 
the modification of the Consent Decree. 
On January 29, 1994, Governor Fife 
Symington, issued a press release, stat- 
ing that the Governor had "directed” 
Sam Lewis to inform the prisoners that 
certain magazines would be banned. On 
January 31, 1994, Director Lewis then 
issued a memorandum restricting certain 
types of magazines that inmates could 
receive, which stated in part: "It has 
come to my attention that IMP 302.4 
dated October 4, 1990 has been misin- 
terpreted by members of my staff and 
inmates. Effective February 27, 1994, 
all magazines that are devoted to sexual 
themes and/or show the exposed breasts 
or genital areas of men or women are 
not authorized in the Arizona Prison 
System... These types of magazines are 
viewed as a potential threat to prison 
security which is based on various court 
rulings including Cox v. Embly , a 1992 
case out of the Eastern District of Mis- 
souri.” 

On February 25, 1994, a Petition for 
Criminal and Civil contempt was filed 
by inmates, and the attorneys represent- 
ing their interests. That same day in open 
court, counsel for the defendants repre- 
sented that Director Lewis was "backing 
off” his position and would not enforce 
the order of January 31, 1994. In light 
of this development, the petition for 
criminal contempt was dropped, and 
amended to one for civil contempt only. 
A hearing to show cause to determine 
w hether Director Lewis’ January 31 or- 


der constituted civil contempt was sched- 
uled and held March 8, 1994. During 
this hearing Director Lewis testified. He 
became aware of the Consent Decree in 
1988, and was aware of both the District 
Court’s decision and the fact that it was 
affirmed by the Ninth Circuit. He had 
discussed his proposed ban on magazines 
with members of the Governor’s staff 
several times in November and Decem- 
ber 1993. 

Despite the express language of the 
press release, during the hearing to show' 
cause. Director Lewis testified that he 
was not so directed by the Governor and 
that the decision to order the magazine 
ban was entirely his own, "no one else’s.” 
He ordered the magazine ban, not be- 
cause he thought the magazines were 
obscene but rather, because of "the hos- 
tile working environment created by 
inmates who view these magazines and 
[who] become aroused and attack my 
female staff.” However, at the time he 
issued the January 31 order he did not 
possess, and was not aware of, any re- 
ports or studies which would establish a 
casual link between the magazines and 
violence in the prisons. 

In light of the evidence presented 
(or the lack thereof), the District Court 
determined that Director Lewis had in 
fact violated the comports of the Con- 
sent Decree, and specifically set forth for 
the record, through the Court Order 
dated June 3, 1994, that a consent de- 
cree is a judgment which has res judicata 
effect and may be enforced by judicial 
sanctions. See: SEC v. Randolph , 736 
F.2d. 525, 528 (9th. Cir. 1984). "Plain- 
tiffs seek to have this Court impose civil 
contempt sanctions in the amount of the 
attorneys’ fees and costs incurred to 
bring this petition for civil contempt. 
The relief plaintiffs seek is expressly 
authorized by statute, 18 U.S.C. § 401 
(3): A court of the United States shall 
have power to punish by fine or impris- 
onment, at its discretion, such contempt 
of its authority, and none other, as — 
( 1) Misbehavior of any person in its pres- 
ence or so near thereto as to obstruct the 
administration of justice; (2) Misbehav- 
ior of any of its officers in their official 
transactions; (3) Disobedience or resis- 
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tance to its lawful writ, process, order, 
rule, decree, or command. 

“There are three types of contempt 
sanctions: punitive (a criminal contempt 
sanction), compulsory and compensatory 
(civil contempt sanctions). See: United 
States v. Asay , 614 F.2d. 655, 659 (9th. 
Cir. 1980). Civil contempt is appropri- 
ate against state officials for failing to 
comply with court orders. See: Hutto v. 
Finney , 437 U.S. 678 (1978); Perry v. 
O 'Donnell , 759 F.2d. 702, 705 (9th. Cir. 
1985). Sanctions for civil contempt may 
be imposed to coerce obedience to a court 
order, or to compensate the party pursu- 
ing the contempt action for injuries resulting 
from the contemptuous behavior, or both. 
See: United States v. United Mine Workers , 
330 U.S. 258, 303-304 (1947). 

“In assessing whether a contemptor 
took ‘every reasonable step’ to comply 
with the terms of a consent decree, a dis- 
trict court can consider (1) a history of 
noncompliance and (2) a failure to com- 
ply despite the pending nature of the 
contempt motion. See: Stone v. City and 
County of San Francisco , 968 F. 2d. 850, 
857 (9th. Cir. 1992). 

“The Court finds that the plaintiffs 
have shown by clear and convincing evi- 
dence that Director Lewis violated a 
specific and definite order of this Court, 
and that Lewis did not perform all rea- 
sonable steps to insure substantial 
compliance with the Consent Decree. 
Director Lewis has a history of noncom- 
pliance with this Consent Decree. Lewis 
did not consult with counsel prior to issuing 
the January 31, 1994 memorandum. 
Lewis did not receive any evidence from 
anyone that the magazines had an effect 
on the misbehavior, assaults or other 
disorderly incidents in the prison sys- 
tem. Director Lewis not only knew the 
appropriate method to modify a consent 
decree, but failed to comply until the 
time set for the [emergency] hearing 
before this Court. Indeed, the evidence 
clearly shows that Lewis only complied 
because plaintiffs filed a petition for con- 
tempt. Director Lewis withdrew his 
written order, with a written order only 
at the time of the hearing. 

“The Defendants did not establish 
with admissible evidence that the exclu- 
sion of the publications was permitted 
under the decree because there was a di- 
rect and immediate threat to the security, 
safety or order of the institution. The 


fact that in Director Lewis’ opinion his 
magazine ban was justified has no rel- 
evance to whether he committed civil 
contempt and is not a valid defense. Di- 
rector Lewis acted personally, based on 
no directive from higher authorities in 
the state government and he had no stud- 
ies or other facts to warrant his violation 
of the order. 

“Director Lewis did not substan- 
tially comply until pressured to do so by 
plaintiffs’ attorneys’ actions in bringing 
this matter to this Court’s attention. Lewis 
did not take all reasonable steps, or any rea- 
sonable steps, to comply with the Consent 
Decree, until forced to do so, and attorney s- 
fees and costs were incurred. 

“The issue in this contempt proceed- 
ing is not whether the inmates should or 
should not be allowed to receive certain 
types of magazines. Rather, the issue is 
whether the Director of the Department 
of Corrections is required to follow the 
law. Director Lewis cannot unilaterally 
change the provisions of the Consent 
Decree. Plaintiffs cannot be required to 
file petitions for contempt to force Director 
Lewis’ compliance with the Consent Decree. 
Director Lewis cannot defend his contempt 
of this Court and the law 7 by withdrawing his 
memorandum at the very last minute, and 
only under coercion. Therefore, the Court 
finds that Director Lewis is personally 
in contempt of this Court’s orders and 
shall pay the attorneys’ fees and costs 
necessary to bring and resolve this peti- 
tion for contempt. 

“These fees are assessed against Direc- 
tor Lewis personally; and are not to be borne 
by the taxpayers or the state in any way. See: 
Newman v. State of Alabama, 683 F.2d. 13 12, 
1318 (11th. Cir. 1982).” 

Director Lewis was subsequently 
fined $10,000 for his personal contempt 
of the Consent Decree and Orders of the 
Court. He did appeal the decision, where 
the Ninth Circuit affirmed the District 
Court’s decision. The matter is now be- 
ing appealed to the United States 
Supreme Court. As for Director Lewis 
Living to personally afford the sanction, con- 
veniently the Governor awarded Mr. Lewis a 
bonus of $10,000 for his faithful duty 7 to the 
taxpayers of the state. 

As of this date Director Lewis has 
not paid a single cent of the judgment 
for personal contempt, or the cost of liti- 
gation. And the taxpayers wonder why 
all the lawsuits are necessary! ■ 


Case Updates 

W omen Prisoners. In the No- 
vember, 1995, edition of PLN 
we reported the appeal court’s decision 
in Pargo v. Elliot , 49 F.3d 1355 (8th Cir. 
1995) in which the appeals court re- 
versed and remanded the case for the 
low er court to determine whether women 
prisoners in Iowa w ere similarly situated 
to male prisoners for the purposes of their 
equal protection claim challenging their 
conditions of confinement. On remand 
the districtxourt_ applied the appeal 
court’s ruling and in a lengthy and ex- 
tensive ruling examining virtually all 
aspects of the women prisoner plaintiffs’ 
claims the court again dismissed the 
suit in its entirety holding male and 
female prisoners were not similarly 
situated for equal protection pur- 
poses. The court also held that the 
differences in programs available to the 
two groups of prisoners did not violate 
equal protection. See: Pargo v. Elliot , 
894 F. Supp 1243 (SD FA 1995). This is 
the second time the district court has dis- 
missed the case. 

RFRA: In the August, 1994, edition 
of PLN we reported Malik v. Brown , 16 
F.3d 330 (9th Cir. 1994) which con- 
cerned a Washington state prisoner’s 
challenge to Clallam Bay prison regula- 
tions punishing him for using his 
religious name in conjunction with his 
slave name on outgoing correspondence. 
That ruling reversed and remanded the 
lower court’s dismissal of Malik’s claim. 
In a sua sponte ruling the ninth circuit 
issued an order recalling the mandate in 
Malik. Its ruling concerns the fact that 
the Religious Freedom Restoration Act 
(RFRA) was passed by congress before 
it issued its ruling and the issue was not 
briefed by the parties. Its ruling states: 
“RFRA sets a different standard than the 
one adopted in our opinion. Malik v. 
Brown , 16 F.3d 330, 333-34 (9th Cir. 
F994). If we applied -RFRA* -Malik 
would still have been the prevailing 
party. This order memorializes our 
adoption of RFRA as the proper stan- 
dard governing this case.” Malik v. 
Brown , 65 F.3d 148 (9th Cir. 1995). 
This case is set to go to trial. We will 
report the outcome. ■ 
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Soledad Brother 

Review by Elizabeth Schulte 

T his is a particularly relevant 
time to reissue Soledad Brother: 
The Prison Letters of George Jackson. 
This collection of letters that prisoner 
and activist George Jackson wrote from 
1964 to 1970 speaks strongly of the bru- 
tality in the U.S. justice system. 
According to an October Bureau of Jus- 
tice Statistics report, the U.S.’s prison 
population exceeds 1 million, the larg- 
est number ever in history. The number 
of prisoners grew by almost 40,000 dur- 
ing the first half of 1994 alone, which 
amounts to more than 1,500 people a 
week. The jails are packed to the gills, 
and they’re filled with young blacks, 
Latinos and poor whites. 

At the age of 18, George Jackson 
was sentenced to a year to life for alleg- 
edly stealing $70 from a gas station. Like 
so many victims of the U.S. “justice” 
system he had no means to fight the 
charges against him. Imprisoned in 
Soledad prison in California, the major- 
ity of the time in solitary confinement, 
Jackson was transformed into a voice of 
the prisoners’ rights movement and a 
defiant chronicler of life in the U.S. 

Out of the desperation and outrage 
that comes with prison life, he spoke out 
for reforms in prison while he also spoke 
against prison as an institution. “This 
camp brings out the very best in broth- 
ers or destroys them entirely. But none 
are unaffected. None who leave here are 
normal. If I leave here alive, I’ll leave 
nothing behind. They’ll never count me 
among the broken men, but I can’t say 
that I am normal either. I’ve been too 
hungry too long. I’ve gotten angry too 
often. I’ve been lied to and insulted too 
many times.” 

Jackson’s writings were circulated 
in prisons around the country. When 
Jackson was killed in August, 1971, 700 
prisoners at New' York’s Attica State 
Correctional Facility, most wearing black 
armbands, refused to eat breakfast in 
honor of Jackson’s memory. One month 
later, Attica prisoners, black, white and 
Latino, seized control in America’s 
greatest prison uprising. 


The letters Jackson wrote to his fam- 
ily, his attorney, to political activist 
Angela Davis and others speak not only 
about the racism of the prison authori- 
ties, where arming white prisoners was 
a commonplace tactic to divide and con- 
quer, but also to the injustices in society 
at large. Jackson reveals the enormous 
odds blacks face in the U.S., both inside 
and outside prison walls. In 1970 Jack- 
son, John Clutchette and Fleeta Drumgo, 
two other black prisoners identified as 
militants, were falsely accused of kill- 
ing a white prison guard, sparked by 
guards’ attacks on prisoners. 

In the campaign to defend them, 
Jackson, Clutchette and Drumgo became 
known as the “Soledad Brothers.” In 
June, 1970, they were transferred from 
Soledad to the San Quentin penitentiary 
near San Francisco. Two days before the 
opening of his trial in 197 1, Jackson was 
shot to death by a tower guard in a sup- 
posed “escape attempt.” The foreword to 
this edition of Soledad Brother is writ- 
ten by Jonathan Jackson, Jr, the author’s 
nephew, whose father died in an armed 
attack on the Marin County Courthouse 
in California. 

In August, 1970, Jonathan, then 17, 
walked into the courthouse with a 
satchelful of handguns, an assault rifle 
and a shotgun under his raincoat ana said 
“All right, gentlemen. I’m taking over 
now.” He was attempting to seize hos- 
tages to trade for the Soledad Brothers’ 
freedom. Police shot Jonathan down. 
George wrote: “...he was free for a while. 
I guess that’s more than most of us can 
expect.” 

Through his personal experience, 
his reading of and contact with Black 
nationalist and socialist thought, George 
Jackson concluded that some sort of revo- 
lutionary change was necessary to win 
any lasting freedom. 

The race to fill the prisons and to 
build new ones continues. Jackson’s an- 
gry words 20 years ago inspire us to 
struggle today: “I don’t mind dying, but 
I’d like to have the opportunity to fight 
back.” Published by Lawrence Hill 
Books, 1994, 360 pages, $14.95. 

Reprinted from: Socialist Worker, 
February 3, 1995. 


[Editors ’ Note : Through the 60’s and 
70’s George Jackson was a symbol of prison 
struggle and resistance. He inspired groups 
like the George Jackson Brigade, which gave 
armed support to prisoner and workers’ 
struggles in the Pacific Northwest as well as 
the Black Panther Party. The objective con- 
ditions of American prisoners has not 
changed in the intervening time period: 
prisons are even more overcrowded and 
in worse condition than those that prevailed 
in the 60’s. What is different is that there is 
no progressive political movement like the 
one that supported Jackson and other revo- 
lutionary prisoners in the 70’s. Jackson’s 
legacy should be remembered. ]■ 

Legal Materials Available 

T he Prisoners Self Help Legal 
Clinic (PSHLC) in New Jersey 
is a volunteer project of the ACLU and is 
made up of attorneys, former prisoner para- 
legals, law students, civil rights advocates and 
other members of the community who assist 
pro se prisoner litigants. The PSHLC’s con- 
cept is, like PLN s, one of self reliance. To 
this end they have published a series of mono- 
graphs that give a concise rundown in plain 
language of prisoner rights on a variety 
of subjects. Some of the topics (filing a 
tort claim, small claims) are specific to 
New 7 Jersey state courts, but the remaining 
publications are useful to prisoners in 
other states. These include: brutality in 
prison, conditions of confinement, legal 
research, disciplinary practice and pro- 
cedure, medical care, pro se practice/ 
filing a 1983 action, rights to visitation 
in prison, habeas corpus and parole. 

Readers will also be interested to know 
that some of the monographs are available 
in Spanish for prisoners w ho cannot read 
English. The monographs are extremely af- 
fordable at only $ 1.50 each or the entire set 
for only $10.00. The PSHLC also publishes 
a newsletter titled The Bridge w hich is filled 
with legal information that mainly affects 
New Jersey prisoners but which might 
be useful for others as well. Here at PLN 
we look forward to each issue. The 
PSHLC is a self help project that should 
be set up in every state. To order any of 
the above items contact: PSHLC, 2 
Washington Place, Newark, NJ 07102. 

(201) 242-3688. B 
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Attorney Fees for Consent Decree Enforcement 


T he ninth circuit court of appeals 
partially reversed a district 
court ruling that use of 37mm gas guns 
was not appropriate for use on mentally 
ill prisoners and it affirmed an award of 
some $200,000 in attorney fees in moni- 
toring a consent decree but reversed as 
to attorney fees claimed for a press con- 
ference. This case arises from a class 
action suit at the California Medical 
Facility in Vacaville, C A. In that suit the 
prisoners challenged numerous aspects 
of the lack of medical care provided for 
physically and mentally ill prisoners. 
Since the decree was signed at least 
two published rulings have been is- 
sued, Gates v. Deukmejian , 987 F.2d 
1392 (9th Cir. 1993), [PLN, Vol. 4, 
No. 8,] and Gates v. Rowland , 39 
F.3d 1439 (9th Cir. 1994), [PIN, Vol. 
6, No. 4.] PIN is aware of at least one 
unpublished ruling arising out of this 
consent decree as well. The ensuing liti- 
gation to enforce the consent decree 
illustrates the CDC’s overall intent at 
evading and frustrating court orders and 
consent decrees rather than simply com- 
plying with them. 

This case arose when, two years af- 
ter the decree was signed, the CDC 
began to use a 37mm gun which fires 
rubber projectiles that can seriously in- 
jure prisoners. The plaintiffs contended 
that the use of this gun on mentally ill 
prisoners posed unreasonable risks of 
psychological harm and physical 
trauma. Not surprisingly, the use of such 
weapons to control mentally ill prison- 
ers has not been approved by the 
American Medical Association, the 
American Psychiatric Association or 
similar groups. Only the CDC uses such 
a device. 

After the prisoners objected to the 
gun’s use, the CDC issued a policy on 
its use. The district court ordered revi- 
sion to the policy so that prisoners could 
only be shot with it to stop or prevent 
assaultive behavior; prevent escape; pre- 
vent suicide or imminent self inflicted 
injury [Editor s Note : the irony of shoot- 
ing and hurting a mentally ill prisoner 
with a potentially lethal device ostensi- 
bly to prevent “self inflicted injury” 
would be amusing under other circum- 
stances]; to move the prisoner to a 
different cell after the prisoner has re- 


fused. The district court eliminated a 
CDC provision that would allow shoot- 
ing prisoners with the gun if they were 
damaging property. 

The appeals court gave an extensive 
discussion of enforcement of consent 
decrees and the appellate review of dis- 
trict court rulings involving such decrees. 
One of the central issues on appeal was 
whether or not use of the gun was en- 
compassed by the decree. The lower 
court held it was and the appeals 
court affirmed this conclusion. The 
court held that the lower court had 
abused its discretion in modifying 
CDC policy to prevent use of the gun to 
prevent damage to property. The court 
gives an extensive discussion of custody 
decisions conflicting with medical and 
clinical decisions. 

The appeals court affirmed most of 
the attorneys fees awarded for enforcing 
the decree since it was signed. The court 
rejected the defendants argument that a 
“prevailing party” standard be applied 
when attorneys seek an award of fees for 
work on enforcing a consent decree. The 
appeals court noted that by virtue of the 
fact that a consent decree has been is- 
sued the plaintiff’s are the “prevailing 
parly.” The previous two published rul- 
ings in this case contain detailed rulings, 
on how to measure the appropriateness 
of attorney fees in consent decree cases. 
The court held the attorneys could prop- 
erly bill for client communication (and 
conceal the prisoner’s identity in order 
to protect them from retaliation by the 
defendants) and they did not have to 
detail the matter communicated on 
due to attorney client and work prod- 
uct privilege. The appeals court held 
the district court abused its discretion 
in awarding attorney fees because the 
attorneys attended a Forensic Men- 
tal Health Association conference and 
for their contact with the media. 
“These are the kind of activities that at- 
torneys generally do at their own 
expense.” The appeals court affirmed 
attorney fees awarded so counsel could 
file an amicus brief in Camarillo v. 
McCarthy , 998 F.2d 638 (9th Cir. 1993), 
[PIN, Vol. 4, No. 12,] which involved 
issues relevant to the class action suit. 
See: Gates v. Gomez , 60 F.3d 525 (9th 
Cir. 1995). ■ 


Texas Guard Gets Probation 
for Killing Prisoner 

I n the September ’95 issue of PLN 
we reported the manslaughter 
conviction of Joel Lambright, Jr. He was 
the first Texas prison guard in history to 
be convicted of killing a prisoner. He was 
sentenced to serve a two to ten year sen- 
tence. After serving just three months of 
that sentence, however, Lambright was 
granted probation. District court judge 
Joe Ned Dean granted a motion from 
Lambright’ s attorney to place his client 
on “shock probation,” according to re- 
ports from Texas newspapers. 

Defense attorney Travis Kitchens, 
who represents Lambright, said the pur- 
pose of shock probation is “to give a 
person who has never been in prison 
before a taste of prison in the hope that 
it persuades them not to get in trouble 
again.” It is not clear how Lambright, a 
former prison guard, would fit the pro- 
file “never been in prison before.” And 
considering that he was convicted of 
beating a prisoner to death, Lambright 
presumably is quite familiar with the 
taste of prison. 

Lambright, 21, son of a former 
Corrigan, TX police chief, was released 
from prison and permitted to return to 
his Corrigan home. Latham Boone lead 
prosecutor in Lambright ’s case, told re- 
porters that he had no objection to the 
motion for Lambright ’s prison sentence 
to be converted to probation. In response 
to the judge’s ruling, Boone said, “I think 
the judge had the community’s best in- 
terests in mind and also the interest of 
rehabilitating Lambright.” 

The other guard charged along with 
Lambright, Alex Torres, 31, entered into 
a plea agreement and his murder charge 
was reduced to manslaughter. He was 
sentenced to eight years in prison. There 
is no word at this point on whether Torres 
will also be granted probation. 

Lambright and Torres went to the 
cell of Michael McCoy and beat him to 
death. According to prisoners who are 
familiar with the case, McCoy spit on 
Torres’ wife (a kitchen worker) during a 
disturbance at the prison. In retaliation 
for spitting on a guard’s wife, McCoy was 
beaten to death. And you wonder why pris- 
oners call it the “Just-Us” system?! ■ 

Sources: San Antonio Express , Houston 
Chronicle , Reader Mail. 
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I n November, 1995, Florida be- 
came the third state, after Ala- 
bama and Arizona, to institute prison 
chain gangs. The prisoners work in 20- 
man crews, supervised by three gun 
toting guards. Prisoners are assigned to 
serve on the chain gang as punishment 
for disciplinary infractions. 

The prisoners wear ankle chains, but 
are not shackled together. This infuri- 
ates Republican state Sen. Charlie 
“Chain Gang Charlie” Crist who wrote 
the legislation. Crist had wanted five 
prisoners chained to each other, the way 
Alabama does it. “We said chain gangs, 
and that means chained together.” 

But Crist was overruled by DOC 
Secretary Harry Singletary, who deemed 
that more work could be done if prison- 
ers were not shackled together. “This is 
the whole reason to send people out to 
work every day,” said a DOC spokesman. 


Florida Chain Gangs 

“You can get more work done if people 
are not chained together.” 

The executive director of the Na- 
tional Prison Project of the ACLU, Alvin 
Bronstein, said the ACLU would not file 
suit against the Florida chain gang law. 
He said the Alabama chain gang led to 
more injuries among prisoners - for ex- 
ample, when someone tripped and fell, 
dragging others down with them. 
Bronstein said the Arizona and Florida 
versions were more humane, but they 
were still a step backward to a long dis- 
credited practice. 

“It has nothing to do with public 
safety,” Mr. Bronstein said. “It has to 
do with treating people harshly, as if this 
would have an impact on crimes, which 
it won’t.” 

Stan Czerniak, assistant secretary 
for operations at the Florida DOC, said 


he was unsure the chain gangs would be 
the deterrent “Chain Gang Charlie” Crist 
wants and questions whether they were 
worth the increased manpower neces- 
sary. 

In prison, two guards oversee 144 
prisoners. On the chain gangs three 
guards are required for 20 prisoners. By 
early December there were 140 prison- 
ers working on what the DOC calls 
“restricted work crews” at seven prisons 
across Florida. DOC officials say that 
200 prisoners will soon be working on 
the chain gangs, and the program may 
be expanded next year if the legislature 
approves additional funding. 

Florida used chain gangs until 1946 
when the practice was finally phased out, 
as in other states, after complaints about 
brutal and barbaric conditions. ■ 

Sources: AP y NY Times , 

Palm Beach Post , et al 


Forced Labor for Arizona Death Row Prisoners 


O n November 22, 1995, a memo 
was distributed to Arizona’s 
119 death row prisoners. The memo re- 
lays an order issued by DOC chief Sam 
Lewis. It states in part: “Arizona Re- 
vised Statute 31-151 gives the Director 
of Corrections authority to require that 
each able bodied prisoner in the depart- 
ment engage in hard labor for not less 
than forty hours per week.... Be advised 
that the statutes do not exempt you, 
because of your Death Sentence, from 
performing work or hard labor, nor 
is it unconstitutional This program 
is an opportunity for you to improve 
your status while on Death Row. 
Even though hard work may be con- 
sidered as punishment, it does 
provide you with a means to earn 
some money [10 cents an hour], and 
you are able to perform an assign- 
ment that is beneficial to the inmate 
population as a whole, while working 
in the garden growing vegetables. 

“Inmates refusing to turn out for 
work assignments shall be forcibly re- 
moved from their cells and taken to the 
work cite, secured accordingly [chained 
to a post under the hot Arizona sun all 


day], and then be subjected to the disci- 
plinary process.” 

The forced labor program was an- 
nounced by governor Fife Symington at 
a July press conference. Donna Hamm 
of Middle Ground, a prisoner advocacy 
group [and a long-time PLN supporter], 
said the program is certain to be chal- 
lenged in court and could spur "a 
physical protest in the form of a riot or 
disturbance.” 

“I’m just astounded they would open 
themselves, their staff, not to mention 
the public, to that ty pe of risk, all for the 
sake of self-aggrandizement” by 
Symington, she said. “It’s just an insane 
idea.” 

According to Symington’s press sec- 
retary, Douglas Cole, “The food they 
grow, the taxpayers don’t have to pay for. 
Before, these guys were costing us lots 
of money because they were sitting idly 
in their cells.” 

On December 7, 1995, the first 
work crew of 23 death row prisoners 
was put to work weeding and hoeing 
a 19-acre field within the Arizona 
State Prison Complex in Florence. 
The 23 prisoners were supervised by 
nine armed guards on horseback. 


The prisoners are paid 10 cents per 
hour. Total pay for 23 prisoners for 8 
hours: $18.40. Assumingthe cost for the 
guards is $11 per hour (not to mention 
the cost for boarding and feeding the 
horses), the total pay for nine guards for 
8 hours: $792. 

Mike Arra, a Corrections Depart- 
ment spokesman, said the vegetables 
raised on the 19-acre plot will supple- 
ment food purchased by the DOC to feed 
Arizona prisoners. Considering the la- 
bor cost for the death-row vegetable 
patch averages $800 a day, those are 
some mighty expensive vegetables. But 
if you look at the “political capital” 
Symington reaps from this “get 
tough” program (which is promi- 
nently featured in Arizona’s 
conservative newspapers), $800 a day 
is a bargain - especially considering 
that the bill is footed by Arizona tax- 
payers rather than from the campaign 
contributions of Symington’s Repub- 
lican pals. ■ 

Sources: AY, The Arizona 

Republic , reader mail. 
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Virginia 

I n 1982 Virginia state lawmakers 
passed Section 53.1-151 (Bl), 
dubbed the “3 -Time Loser Law.” The law 
was modified several times over the 
years. The most recent rewrite, in 1994, 
reads, "Any person convicted of three 
separate felony offenses of (i) murder, 
(ii) rape, or (iii) robbery by the present- 
ing of firearms or other deadly weapon, 
or any combination of the offenses speci- 
fied in subdivisions (i), (ii), or (iii) when 
such offenses were not part of a com- 
mon act, transaction or scheme shall not 
be eligible for parole. In the event of a 
determination by the Department of 
Corrections that an individual is not eli- 
gible for parole under this 
subsection,....” 

It is this last part, the language that 
gives the DOC the discretion to deter- 
mine who is and who is not eligible for 
parole, that VA prisoners want to chal- 


Class Action Members 

lenge in a class action. It is not uncom- 
mon for prosecutors to promise 
defendants that their crimes will be "cer- 
tified” as being "part of a common act, 
transaction or scheme,” in exchange for 
a plea of guilty. The defendant is under 
the impression that whatever sen- 
tence he/she receives will include 
parole eligibility. When they are 
handed over to the DOC, however, the 
DOC makes their own interpretation of 
section 5 3 . 1 - 1 5 1 (B 1 ) applicability, often 
rendering the prisoner ineligible for pa- 
role. 

Clearly the language of section 53.1- 
15 1 (B i) is ambiguous and its application 
by the DOC is arbitrary. There are lib- 
erty issues under the due process clause 
and violations of the ex post facto clause. 
To date, no individual VA prisoner, op- 
erating alone, has been able to 
successfully challenge this statute or its 


Sought 

application. The law itself has never been 
challenged directly, only its interpreta- 
tion and application in individual cases. 

Mr. Steve Nash and Associates, At- 
torneys at Law, Oklahoma City OK, and 
John Matteson, Attorney at Law, Atlanta, 
GA have both offered their services. 
Volunteers from the University of Vir- 
ginia Law School have offered to help 
research the law. The ACLU in Rich- 
mond, VA is willing to assist by 
compiling names of VA prisoners whose 
parole eligibility has been eliminated 
under this statute. The goal is to put 
together a class of prisoners who can 
challenge the constitutionality of section 
53.1-151(B1). VA prisoners who are so 
affected should contact: Ms. Julie 
McConnell, Associate Director, ACLU, 
6 N. Sixth Street, Suite 400, Richmond, 
VA 23219. ■ 


Exposure to Fumes Violates 8th Amendment 


T he court of appeals for the ninth 
circuit has held that it violates 
the eighth amendment to expose a pris- 
oner to noxious fumes while he is locked 
in his cell. The court also discussed the 
application of qualified immunity in 
such cases. Steven Kelley is a Califor- 
nia state prisoner. While he was locked 
in the Folsom prison’s Security Hous- 
ing Unit (SHU), Lawson Mechanical 
Contractors were working on the air sup- 
ply ducts. The unit was on lockdown 
status. Kelley complained to unit guards 
that fumes entering his cell were mak- 
ing him sick and he requested to be let 
out of his cell. The guards told him they 
needed permission from their superiors, 
which was denied. Kelley told the guards 
the fumes were killing him. He eventu- 
ally lost consciousness and was taken to 
the infirmary. 

Kelley filed suit claiming the guards 
showed deliberate indifference to his 
serious medical needs by leaving him in 
his cell until he was overcome by fumes. 
Lawson Contractors settled the portion 
of the suit against them. A court ordered 
examination concluded that Kelly did 
not suffer any long term or lasting ill 
effects from the gas exposure. The lower 


court concluded that Kelley had stated 
an eighth amendment claim based on his 
the passage of time between his first com- 
plaint to guards and the time he lost 
conciousness. The court also held the de- 
fendants were not entitled to qualified 
immunity. The defendants filed an inter- 
locutory appeal. 

The court of appeals for the ninth 
circuit affirmed the lower court ruling. 
The court noted that the lower court had 
erred when it stated that defendants as- 
serting a qualified immunity defense 
must first admit they violated a constitu- 
tional right. "Quite the contrary, 
defendants need not admit that plaintiff’s 
factual allegations are true in order to 
assert this defense. The very heart of 
qualified immunity is that it spares the 
defendant from having to go forward with 
an inquiry into the merits of the case. 
Instead, the threshold inquiry is 
whether, assuming that what the 
plaintiff asserts the facts to be is true, 
any allegedly violated right was 
clearly established. The right itself is 
the matter of discussion, not whether 
the right was in fact violated.” De- 
spite the erroneous statement the 


lower court reached the right conclu- 
sion in denying qualified immunity. 

The court discussed the inquiry to 
be conducted as to whether prisoners’ 
constitutional rights are clearly estab- 
lished for qualified immunity purposes. 
In this case the lower court correctly 
concluded that prisoners’ eighth 
amendment right regarding prison 
officials who are not deliberately in- 
different to their serious medical 
needs is well established. 

The defendants argued that because 
Kelley had shown no lasting injury as a 
result of his experience there was no ac- 
tual "case or controversy” giving the 
court jurisdiction to hear the case. The 
appeals court swiftly disposed of this ar- 
gument, noting that while any damage 
Kelley suffered was minimal, "it is 
unarguable that knocking someone un- 
conscious constitutes an injury. 
Accordingly, there is clearly a case 
or controversy before the lower 
court.” The court affirmed the lower 
court ruling and remanded the case 
for trial and determination of dam- 
ages. See: Kelley v. Borg , 60 F.3d 664 
(9th Cir. 1995). ■ 
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Clippings Suit Set for Trial 


T he court of appeals for the sec- 
ond circuit held that whether a 
New York DOCS policy prohibiting pris- 
oners from receiving newspaper 
clippings furthered a penological inter- 
est was doubtful and needed to be 
resolved at trial. Jimmie Allen filed suit 
against various prison officials after they 
twice removed newspaper clippings from 
his personal mail, claiming they were 
contraband. Allen claimed the seizure of 
his clippings violated his first amend- 
ment rights. The district court dismissed 
the suit, holding that no genuine issue 
of fact existed regarding the policy and 
that the defendants were entitled to quali- 
fied immunity. The appeals court 
affirmed the qualified immunity ruling 
but reversed and remanded the case for 
a trial on the claims for declaratory and 
injunctive relief. 

New York DOCS regulations allow 
prisoners to receive magazines, books 
and periodicals from any source, subject 
to a six day delay while being inspected. 
Newspapers must come directly from the 
publisher due to their bulk which makes 
inspection more difficult. New York pris- 
oners are prohibited from possessing 
anything designated as “contraband.” 
When Allen was sent two clippings from 
his hometown newspapers they were 
seized as contraband purportedly because 
they were newspapers subject to the 
“publishers only” rule. Application of the 
publishers only rule to newspaper clip- 
pings had been upheld in Montgomery 
v. Coughlin , 605 N.YS.2d 569, 194 
A. D. 2d 264, (NY App.Div. 1993). How- 
ever, the second circuit was not 
persuaded by the reasoning in Montgom- 
ery. 

The court analyzed the New York 
DOCS regulation under Thornburgh v. 
Abbott , 490 US 401, 109 S.Ct. 1874 
(1989), where the supreme court set forth 
the criteria to be used when prison mail/ 
censorship rules are challenged. That 
criteria is: “whether the governmental 
objective underlying the regulations at 
issue is legitimate and neutral, and 
[w hether] the regulations are rationally 
related to that objective,... (ii) whether 
there are alternative means of exercis- 
ing the right that remain open to prison 
inmates,... and (iii) the impact that ac- 
commodation of the asserted 


constitutional right will have on others 
(guards and inmates) in the prison.” In 
this case the court held: “Plainly, the 
present complaint cannot be dismissed 
on its face because none of the 
Thornburgh factors facially favor 
DOCS.” 

The court noted that “Application 
of the publishers-only rule to clippings 
is, on this record, tantamount to a com- 
plete prohibition” because newspapers do 
not run clipping services nor would a 
professional clipping service be treated 
as an “approved distributor.” The court 
rejected prison officials’ claim that news- 
paper clippings might contain 
inflammatory statements because that in- 
formation can be contained in general 
correspondence as well as the entire 
newspaper. The court also held that the 
alternative means claimed by the defen- 
dants, subscriptions or inter library loan 
requests, w ere not practical alternatives 
because they required personal expendi- 
tures, anticipation of what would be 
published and there was no guarantee 
that a library request would be honored 
by prison librarians. 

The district court granted summary 
judgment on prison officials’ affidavits 
that requiring staff to read all clippings 
received would be an onerous task. The 
court rejected this claim. “Clippings are 
far easier to examine for content than 
entire newspapers. Indeed, the stated jus- 
tification for the publishers only rule with 
regard to newspapers is that their bulk 
makes them difficult to inspect for con- 
tent or concealed contraband. Clippings 
are far easier to inspect, and DOCS is 
certainly free to define permissible clip- 
pings, for example, by number of pages, 
in a way that prevents evasion of the 
publisher’s only rule for newspapers.” 
Thus, as a matter of law the defendants 
were not entitled to summary judgment. 

The court declined to follow Mont- 
gomery and remanded the case for trial 
on the merits as far as the claims for in- 
junctive and declaratory relief are 
concerned. The court affirmed dismissal 
of the claims for money damages be- 
cause, in light of Montgomery , prison 
officials could have reasonably believed 
that their treatment of new spaper clip- 
pings was reasonable and the law on this 
issue was not clearly established. Wash- 


ington state readers should note that this 
ruling would be useful in challenging the 
Washington DOC’s Policy 450.100 
which is more oppressive than the rule 
challenged in this case in that it bans all 
clippings from any source. See: Allen v. 
Coughlin , 64 F. 3d 77 (2nd Cir. 1995). ■ 

Fact Disputes Not 
Immediately Appealable 

T he court of appeals for the 
eighth circuit has ruled that it 
lacks jurisdiction to hear interlocutory 
appeals by prison officials challenging 
the sufficiency of the evidence against 
them. Milton Sanders, a Missouri state 
prisoner, filed suit claiming his eighth 
amendment rights were violated when 
prison officials celled him with a heavy 
smoker and on a top bunk in direct con- 
travention to doctor ’s orders that he sleep 
on a bottom bunk and be in a 
non-smoking cell. 

The defendants filed a motion for 
partial summary judgment claiming they 
were entitled to qualified immunity for 
their actions contending that prisoners 
did not have a clearly established right 
to a smoke free environment. Sanders 
responded by alleging that since their 
motion was filed he had been forced to 
cell with a smoker for fifty days. The 
district court denied the defendants’ mo- 
tion, holding that there was a factual 
dispute as to the defendants’ deliberate 
indifference to Sanders’ serious medical 
needs. The court issued an injunction 
barring the defendants from celling 
Sanders with a smoker during the pen- 
dency of the proceedings. The defendants 
filed an appeal to the eighth circuit. 

The eighth circuit held that under 
Johnson v. Jones, 115 S.Ct. 2151 (1995), 
[PLN, Vol. 6, No. 9,] it lacked jurisdic- 
tion to hear the appeal. While denials of 
qualified immunity may generally be 
appealed, before trial, this occurs only if 
the issue on appeal is whether a certain 
point of law was clearly established. 
“However, if the issue on appeal is 
w hether the pretrial evidence is sufficient 
to create a genuine issue of material fact, 
then the denial of summary judgment is 
not immediately appealable.” See: Sand- 
ers v. Brundage , 60 F.3d 484 (8th Cir. 
1995). ■ 
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No Specific Intent Required for 8th Amendment Claim 


T he ninth circuit has held that 
for prison guards to violate the 
eighth amendment’s ban on excessive 
force they need only have an intent to 
cause harm and do not need an intent to 
harm a specific, individual prisoner. 
This right was clearly established 
and guards were not entitled to quali- 
fied immunity. 

The court also affirmed liability of 
guards present during the shooting who 
did nothing to intervene. Charles Rob- 
ins, a Nevada state death row prisoner 
was shot in the foot when prison guards 
fired a shotgun at another prisoner and 
the birdshot ricocheted and hit Robins. 
Robins filed suit claiming that the shoot- 
ing violated his eighth amendment 
rights. The defendants claimed they 
were entitled to qualified immunity 
and that Robins’ claims should be 
dismissed because they did not have 
an intent to harm him. The district 
court denied the motions and the de- 
fendants appealed. The appeals court 
affirmed the lower court ruling and 
remanded the case for trial. Readers 
will note that Nevada and Califor- 
nia are, to the best of our knowledge, 
the only prisons which station armed 
guards within their housing units. A 
class action suit challenging Nevada’s 
shooting policy is underway. [PLN, Jul. 
1994] 

The appeals court rejected the ar- 
gument that the Eighth Amendment 
requires a specific intent to harm an in- 
dividual prisoner. Citing Whitley v. 
Albers , 475 US 312, 106 S.Ct. 1078 
(1986), the court held, 'The Eighth 
Amendment goes further than to simply 
protect inmates from actions taken with 
an intent to punish; it serves to pro- 
tect the interests and safety of 
inmates. 

"The framework developed by the 
Supreme Court for analyzing Eighth 
Amendment claims provides further 
support for the proposition that the 
Eighth Amendment does not require a 
specific intent to punish a specific indi- 
vidual. The basic threshold of the Eighth 
Amendment is that the offending con- 
duct must be wanton. Wilson v. Seiter , 
501 U.S. 294, 302, 111 S.Ct. 2321, 2326 
(1991). Wantonness does not have a 


fixed meaning, but rather, must be de- 
termined in relation to the type of 
conduct on which the suit is based.” 
The test for challenges to prison condi- 
tions is that of deliberate indifference, 
while challenges to the use of force 
during prison disturbances is whether 
the force was "applied maliciously and 
sadistically for the very purpose of 
causing harm.” None of these tests 
require a specific intent to harm a 
specific individual. 

The court held that in this case 
the guards had a specific intent to 
punish, which satisfied the Wilson 
intent requirement. An intent to pun- 
ish is enough to establish an eighth 
amendment cause of action, "the 
Eighth Amendment does not require 
a further showing that the intent to pun- 
ish needs to be directed at a specific 
individual... the Eighth Amendment 
serves to protect the interest and 
safety of inmates, all inmates.” Thus, 
who the guards intended to shoot is 
immaterial, the only focus that is rel- 
evant here is that they fired a shotgun 
blast at a prisoner. The court held 
there was a material issue of fact re- 
quiring a trial, namely whether the 
guards fired their shotguns to restore 
order or to inflict harm in a sadistic and 
malicious manner. 

The court denied the defendants 
qualified immunity, holding "The right 
of Robins to be free from harm caused 
by malicious and sadistic actions of the 
correctional officers was clearly estab- 
lished at law.” Thus, they would be liable 
for money damages should Robins win 
at trial. 

Two of defendants appealed denial 
of their motion for dismissal based on 
their lack of involvement, i.e., they did 
not fire at Robins. The court noted that 
guards can violate a prisoner’s eighth 
amendment rights by failing to inter- 
vene or act. Because the guards could 
have, but didn’t prevent their fellow 
guard from firing his shotgun at a 
prisoner, or indicate that they dis- 
agreed with his actions, they could be 
held liable at trial. See: Robins v. 
Meecham , 60 F.3d 1436 (9th Cir. 
1995). HI 


Contempt Ruling 
Against LA Prisoncrats 

U .S. district judge Frank 
Polozola ruled that Louisiana 
Secretary 7 of Corrections Richard Stalder 
and Angola Warden Burl Cain be held 
in contempt. He ordered them each to 
contribute $1,000 to a victim compen- 
sation fund. Stalder, Cain, other 
wardens, assistant wardens and assorted 
prisoncrats were all ordered by judge 
Polozola to take a "refresher course” on 
the U.S. Constitution, particularly the 
First Amendment right to free speech. 

The contempt ruling resulted from 
LA state prison officials failing to pro- 
duce documents the court requested and 
for violating an order not to harass a pris- 
oner. The prisoner, William Kissinger, 
had been employed in a private prison 
industry job at an Angola prison rela- 
beling plant. Kissinger wrote a letter to 
federal health officials that cans of evapo- 
rated milk and tomato paste with old 
expiration dates were being relabeled and 
shipped out of the prison. "The bottom 
line is that Kissinger, a two-time mur- 
derer. was taking actions to protect the 
public,” judge Polozola said. The DOC 
was taking actions that would hurt the pub- 
lic and protect the contract of friends.” 

After Kissinger wrote two letters to 
the U.S. Food and Drug Administration 
(FDA), in which he said the can relabel- 
ing operation was "shrouded in secrecy” 
and "stinks of impropriety,” he was re- 
taliated against by prisoncrats. Kissinger 
was transferred to a farm laborer job in 
a distant corner of the 18,000 acre 
Angola prison complex. He had been 
serving in the main prison as a legal 
advisor to other prisoners. Prison offi- 
cials seized the computer Kissinger had 
used to assist other prisoners and to write 
the letters to the FDA. "Clearly this was 
retaliation.” said Kissinger’s attorney. 
"The inmate was transferred because of 
bad words. There is not an iron curtain 
between inmates and the First Amend- 
ment.” 

Polozola agreed that transferring the 
prisoner and seizing his computer 
amounted to harassment, in violation of 
an earlier order he had issued to prevent 
officials from retaliating against 
Kissinger. ■ 

Source: Corrections Digest 
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Seventh Circuit Discusses Sandin 


I n the August, 1995, issue of PLN 
we reported the supreme court’s 
ruling in Sandin u Conner , 115 S.Ct. 
2293 (1995), which essentially gutted 
prisoners’ right to due process in prison 
disciplinary hearings. Sandin opened up 
more questions than it purported to an- 
swer and we predicted that the lower 
courts would be grappling with this rul- 
ing for some time and they would 
ultimately determine how far prisoners’ 
due process rights would be rolled back. 
This is the first published circuit ruling 
to interpret Sandin and in it the seventh 
circuit doesn’t do much to resolve the 
uncertainty created by Sandin . 

Larry Whitford, an Illinois state 
prisoner, filed suit after a prison disci- 
plinary committee convicted of him of 
assault and sentenced him to six months 
in segregation, six months loss of good 
time credits and a transfer to a maximum 
security prison. Whitford claims he only 
witnessed a fight between two other pris- 
oners and was in no way involved in it. 
Both prisoners provided affidavits sup- 
porting Whitford’s claim. Whitford sued 
the members of the disciplinary commit- 
tee, investigating officers and their 
supervisors claiming his due process 
rights w ere violated because they did not 
conduct an impartial investigation, con- 
sider the exculpatory affidavits, provide 
him with an impartial disciplinary com- 
mittee or provide an adequate 
explanation of the basis for his convic- 
tion. The district court granted summary 
judgment to the defendants and dis- 
missed the suit on all counts. The appeals 
court affirmed in part and reversed re- 
garding the claims involving the 
evidence summary on the infraction re- 
port and the use of informant testimony. 

In his appeal Whitford contended 
that the district court had erred when it 
considered two successive motions for 
summary judgment by the defendants. 
The appeals court held that denial of 
summary judgment has no res judicata 
effect because its denial is not a final 
judgment, it is an interlocutory order. 
The court noted several circumstances 
where a renewed or successive summary 
judgment motion is appropriate and held 
that district courts have discretion as to 
whether they will consider the motion 
or not. In this case, the district court did 


not abuse that discretion in considering 
the defendants’ successive summary 
judgment motions. 

20 Illinois Administrative Code § 
504.60(e) requires that prison investiga- 
tors submit exculpatory evidence to 
disciplinary committees. Whitford 
claimed that he gave the exculpatory af- 
fidavits to an investigator who did not 
forward them to the hearing committee. 
Sandin abandoned the whole “state cre- 
ated due process liberty interest” test 
enunciated in Hewitt v. Helms , 459 US 
460, 103 S.Ct. 864 (1984) and held that 
the state does not create a liberty inter- 
est enforceable in federal court unless it 
imposes an “atypical and significant 
hardship on the inmate in relation to the 
ordinary 7 incidents of prison life.” The 
court applied Sandin to hold that the 
investigator’s failure to submit the affi- 
davits did not impose a “significant 
hardship” on Whitford and that § 
504.60(e) did not rise to the level of cre- 
ating a liberty interest. The court noted 
that Whitford still retained a right to 
submit the affidavits to the disciplinary 
committee himself which he did, so he 
could not claim that the investigator’s 
failure to follow § 504.60(e) prevented 
him from presenting his defense. More- 
over, prisoners have no federal due 
process right to a prehearing investiga- 
tion. 

The court noted that “ Sandin rec- 
ognizes the possibility that a prisoner 
may possess a liberty interest in freedom 
from punishment that ‘will inevitably 
affect the duration of his sentence.’” 
While the loss of good time credits w ould 
affect Whitford’s sentence, he later 
earned them back, rendering that issue 
moot. Whitford had no due process right 
not to be transferred to a different prison, 
so that claim was properly dismissed. 

Because Sandin held that punishing 
prisoners by placing them into disciplin- 
ary segregation will not always trigger 
due process protections, the question 
before it was whether Whitford’s six 
months in segregation required due pro- 
cess or not. In Rowe v. Be Bruy n, 17 F.3d 
1047 (7th Cir. 1994) the court held that 
federal due process was required before 
a one year segregation sentence was im- 
posed, because it was outside the normal 
scope of a prisoner’s sentence. However, 


that ruling is now uncertain, “...even if 
prisoners are entitled to due process pro- 
tections before extreme terms of 
segregation maybe imposed, Whitford’s 
sentence of six months w as not such an 
extreme term.” 

In Gilbert v. Frazier, 931 F.2d 1581 
(7th Cir. 1991) the court held that 
111. Admin. Code § 504.10 to 504.150 
granted Illinois prisoners a federally en- 
forceable liberty interest in not being 
sentenced to disciplinary segregation 
without at least minimal due process. 
The court held that Sandin called this 
ruling into question as well. The court 
held the record required factual devel- 
opment as to what Whitford’s actual 
conditions of confinement were in seg- 
regation and if these imposed an 
“atypical and significant” hardship on 
him. This issue was remanded back to 
the district court for further findings of 
fact. 

Turning to the merits of the claims, 
the court held that the lower court had 
properly granted summary judgment on 
Whitford’s claims that he was not given 
prior notice of the charges against him 
nor did he have an impartial disciplin- 
ary committee. 

The court held that Whitford should 
survive summary judgment on his claim 
that the disciplinary committee erred in 
not considering the exculpatory evi- 
dence, in its use of informant testimony 
and in its summary 7 of the evidence used 
to convict him. The disciplinary 
committee’s decision was based on the 
investigation report. “However, the in- 
vestigation report... does not in anyway 
indicate that Whitford committed the 
offense.” The only evidence linking 
Whitford to the offense w as confidential 
informant statements, the details of 
which were not provided in the summaiy. 
The court noted that while the summary 
stated that the informant’s testimony 
supported the investigation report which 
in turn supported the conviction, “if any- 
thing, the text of the only investigation 
report before us appears to clear Whitford 
of any involvement in the fight.” 

Discussing the standards for use of 
informant testimony in disciplinary 7 hear- 
ings, the court noted that while prison 
disciplinary 7 committees may use anony- 
mous informant testimony, “...a prison 
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disciplinary board must accompany the 
use of a confidential informant’s testi- 
mony with an indication that the 
informant is reliable” in order to assure 
the prisoner’s right to due process. To 
establish an informant’s reliability one 
of four methods must be used by the com- 
mittee: (1) the oath of the investigating 
officer as to the truth of his report con- 
taining confidential information and his 
appearance before the disciplinary 7 com- 
mittee; (2) corroborating testimony; (3) 
a statement on the record from the hear- 
ing officer that he had firsthand 
knowledge of the sources of information 
and considered them reliable on the ba- 
sis of their past record of reliability; or 
(4) an in camera review of material docu- 
menting the investigator’s assessment of 
the informant’s credibility. See: 
Mendoza v. Miller , 779 F.2d 1287 (7th 
Cir. 1985). The committee did none of 


these and did not claim to have done so 
in court, which constituted “an admis- 
sion that they did not comply with the 
requirements set forth in Mendoza .” 

Likewise, the court held Whitford 
had stated a meritorious claim that the 
committee did not consider the other pris- 
oners’ exculpatory affidavits. The 
affidavits are not referred to in the sum- 
maty which convicted Whitford of the 
assault. “The adjustment committee may 
not arbitrarily refuse to consider excul- 
patory evidence simply because other 
evidence in the record suggests guilt. The 
committee is required to issue a written 
explanation of its decision in order that 
c a reviewing court (or agency) can de- 
termine whether the finding of guilt was 
sufficiently arbitrary 7 so as to be a denial 
of the inmate’s due process rights.” 
Chavis v. Rowe , 643 F.2d 1281, 1287 (7th 
Cir. 1981). The court held that this case 


was similar to Chavis because the 
committee’s summary gave no reason 
why it found the informant’s testimony 
more credible than Whitford’s testimony 
and the exculpatory 7 affidavits. While the 
committee in Chavis at least acknowl- 
edged the exculpatory evidence the one 
in this case did not even mention it. 
“Whitford presented exculpatory evi- 
dence to the committee, and under liens 
and Chavis he is entitled to an explana- 
tion of why the committee disregarded 
the exculpatory evidence and refused to 
find it persuasive.” 

These portions of the case were re- 
manded to the lower court with 
instructions that before trial the court 
must initially determine whether “in 
light of Sandin , Whitford possessed a lib- 
erty interest in freedom from disciplinary 7 
segregation.” See: Whitford v. Boglino , 
63 F.3d 527 (7th Cir. 1995). ■ 


Transexuals Entitled to Treatment 


T he court of appeals for the tenth 
circuit has held that transsexual 
prisoners state a cause of action under 
the eighth amendment when they are not 
provided with any medical treatment by 
prison officials. The court also held that 
parties must be given notice when a 
lower court converts a motion to dismiss 
into a motion for summary judgment. 
Josephine Brown, a Colorado state pris- 
oner, filed suit claiming she was not 
given any treatment for her condition of 
“gender dysphoria,” which is a medically 
recognized psychological disorder. [Edi- 
tors’ Note: There is a body of case law 
concerning the right to treatment for 
transsexual prisoners. This ruling cites 
many of those cases. See also, PLN, Vol. 
4, No. 7, The Transsexual in Prison-A 
Focal Point; by Lofofora Contreras.] 
Brown claimed violation of her eighth 
and fourteenth amendment rights. The 
lower court issued a show cause order 
stating it would dismiss the complaint 
if Brown did not explain how each of 
the defendants had violated her rights. 
The defendants also filed a motion to dis- 
miss which the lower court converted 
into a summary judgment proceeding 
and dismissed the action. 

The appeals court noted that the 
lower court had made a procedural er- 


ror by not notifying Brown that it was 
converting the motion to dismiss into a 
summary judgment motion. While courts 
may make such conversions in order to 
consider matters outside the pleadings, 
the parties must be notified so they can 
produce evidence opposing such motions. 
See: Jackson v. Integra, Inc 952 F2d 
1260, 1261 (10th Cir. 1991) and Miller 
v. Glanz, 948 F.2d 1562, 1565 (10th Cir. 
1991). The court analyzed Brown’s ap- 
peal as one under Rule 12(b)(6), 
dismissal for failing to state a claim, to 
determine if the complaint states a claim. 

Analyzing the eighth amendment 
claim, the court noted that while it was 
among the first to hold that transsexual 
prisoners had a right to medical treat- 
ment, see: Supre v. Ricketts , 792 F2d 
958, 962-63 (10th Cir. 1986), the law did 
not require prison officials to provide es- 
trogen or any particular form of 
treatment. Most courts from other circuits 
have reached similar conclusions. The 
court held that Brown had stated a claim 
because she alleges that she was not pro- 
vided with any treatment at all for her 
condition. This issue was remanded to 
the lower court to determine if Brown 
had received treatment consistent with 
Snp re. 


Brown claimed her right to equal 
protection of law was violated because 
some Colorado prisoners, post-operative 
transsexuals with low hormone levels, 
were provided with estrogen treatment 
while she was not. The court noted that 
under Holloway v. Arthur Anderson & 
Co ., 566 F.2d 659, 663 (9th Cir. 1977), 
transsexuals are not a protected class 
for equal protection purposes. In an 
interesting commentary, the court 
referred to several recent cases and 
studies which state that sexual iden- 
tity is a biological matter that is 
beyond individual control. These de- 
velopments call into question the 
Holloway holding because if an indi- 
vidual has no control over their gender 
identity then they would be entitled to 
equal protection as a suspect class. The 
court in this case sided with Holloway 
and held that even if transsexuals 
were a suspect class for equal pro- 
tection purposes, Brown’s allegations 
were conclusory and did not state a 
cause of action for which relief could 
be granted on an equal protection 
theory. The court affirmed dismissal of 
the equal protection claim. See: Brown 
v. Zavaras , 63 F.3d 967 (10th Cir. 
1995). H 
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Law on Retaliation Clearly Established in 2nd Circuit 


T he court of appeals for the sec- 
ond circuit ruled that in 1990 
the law in that circuit forbidding retali- 
ation against prisoners who file 
grievances was clearly established and 
prison officials were not entitled to quali- 
fied immunity from money damages. The 
court also held that it lacked jurisdiction 
to ascertain the sufficiency of a prisoner’s 
retaliatory evidence in an inter- locutory 
appeal. Raul Rivera, a New York state 
prisoner, was denied various privileges 
after he filed administrative grievances 
complaining of prison officials’ incom- 
petence. Rivera filed suit under 42 U.S.C. 
§ 1983 claiming violation of various 
rights. The district court denied the de- 
fendants qualified immunity on the 
retaliation claim and refused to dismiss 
Rivera’s equal protection and eighth 
amendment claims. The district court 


held there was a genuine issue of fact 
requiring a trial on the retaliation claim. 

The defendants filed an interlocu- 
tory appeal claiming they were entitled 
to qualified immunity. They also asked 
the appeals court to review the suffi- 
ciency of the evidence Rivera had 
presented. The appeals court entered an 
order dismissing Rivera’s equal protec- 
tion and eighth amendment claims 
because he had not shown any depriva- 
tions rising to an eighth amendment or 
equal protection violation. 

The appeals court held the lower 
court correctly determined that the law 
on retaliation was clearly established. 
Noting the procedural posture of this 
case, i.e. an interlocutory appeal where 
no trial has been held, the court ruled it 
lacked jurisdiction under Johnson v. 
Jones, 115 S.Ct. 2151 (1995) [ PLN , Sep, 


1995] to determine whether Rivera has 
presented sufficient evidence to create a 
genuine issue of material fact for trial. 
In returning the case to the lower court 
for trial the court noted that Lowrance v. 
Achtyl , 20 F.3d 529 (2nd Cir. 1994) had 
addressed retaliation issues. In applying 
that case to this ruling "The district court 
should recognize that the presumption 
of proper purpose accorded the acts of 
prison officials is particularly strong 
when officials act pursuant to a duty 
imposed by a prison regulation which is 
observed in practice and is essential to 
prison discipline and order. In such a 
case, the inmate’s claim must render it 
unlikely that the prison official would 
have performed the act absent a retalia- 
tory purpose.” See: Rivera v. Senkowski , 
62 F.3d 80 (2nd Cir. 1995).* 


Private Prisons Get Qualified Immunity 


A s the number of privately run, 
for profit, prisons grows, so too 
will litigation involving them. There is 
little case law involving private prisons. 
In this case a federal district court held 
that employees of a prison (run by the 
Wackenhut Corporation) in Louisiana 
were entitled to qualified immunity as 
well as eleventh amendment immunity. 

Two prisoners at the Allen Correc- 
tional Center (ACC) filed suit claiming 
they were beaten by prison employees 
and then denied medical treatment for 
their injuries. All the defendants were. 
Wackenhut employees and they sought 
dismissal of the suit under Fed.R.Civ.R 
12(b)(6) for failing to state a claim upon 
which relief could be granted, and claim- 
ing qualified immunity and eleventh 
amendment immunity. 

Prison officials are entitled to quali- 
fied immunity from money damages. 
See: Pmcunierv. Navarette , 434 US 555, 
98 S.Ct. 855 (1978). There is little law 
as to whether employees of private pris- 
ons are entitled to qualified immunity 
and what law there is, is in conflict. 
Man is v. Corrections Corporation of 
America , 859 F. Supp. 302 (MD TN 
1994) held there was no immunity while 
Smith v. United States, 850 F. Supp. 984 
(MD FL 1994) and Tinnen v. Corrections 
Corporation of America, 1993 WL 


738121 (WD TN 1993) held they were 
entitled to immunity. 

The court in this case gave an ex- 
tensive discussion of the doctrine of 
qualified immunity. The court relied on 
the function of the ACC employees, hold- 
ing their functions were identical to those 
of state DOC employees and the terms 
of their employment did not change this. 
In its ruling the court is concerned about 
Wackenhut’s profit margin. "Wackenhut 
did not agree to run ACC for benevolent 
reasons. Any cost of litigation will ulti- 
mately be passed on to the state. 
Litigation will divert the ACC officials' 
energies from their duties just as effec- 
tively as it diverts state employees’ 
energies. The threat of litigation is also 
a deterrent factor both to those who 
might seek employment at ACC and to 
Wackenhut when it considers whether it 
wishes to contract with the state.” 

The court distinguished its ruling 
from Manis stating that qualified immu- 
nity is a functional analysis rather than 
one based on the defendant’ s relation- 
ship to the state. The court was 
unpersuaded that for-profit prisons might 
violate civil rights in order to expand 
their profit margins and "squeezing prof- 
its out of violations of constitutional 
rights would be a tricky' path to navigate 
at best. Qualified immunity does not al- 


low the clever or unusually well informed 
violator of constitutional rights to evade 
liability. ... It affords protection only when 
an objectively reasonable officer could 
have believed that what he did was law- 
ful in light of clearly established law.... 
Qualified immunity does not open a win- 
dow of opportunity for the exploitation 
of constitutional rights. This court fails 
to see any significant danger that the 
grant of qualified immunity in this case 
will serve as a disincentive to compli- 
ance with the Constitution.” 

The more surprising development 
was that the court held that the 
Wackenhut Corporation was an arm of 
the state and thus its employees are im- 
mune from suit in their official capacities 
under the Eleventh Amendment. Until 
the circuit courts issue rulings on the 
immunities available to private prison 
operators more conflicting rulings on this 
issue are likely. 

Turning to the claims made in the 
complaint, the court held the plaintiffs 
had properly alleged violation of their 
eighth amendment rights by being beaten 
by Wackenhut guards. They were given 
an opportunity to amend their complaint 
to bolster their supervisory liability 
claims. See: Citrano v. Allen Correc- 
tional Center, 89 1 F. Supp. 3 1 2 ( WD LA 
1995). ■ 
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Prison Officials Can’t Moot Law Library Suit by Transfer 


T he court of appeals for the ninth 
circuit has ruled that prison of- 
ficials cannot moot a court’s order for 
injunctive relief by transferring the pris- 
oner plaintiff to another prison. It also 
held that issues not raised in parties’ 
opening appeal briefs won’t be consid- 
ered. Daniel Dilley, a California state 
prisoner, filed suit on the inadequacy of 
the prison law library in the Calipatria 
state prison. The district court held that 
undisputed facts showed that prison of- 
ficials had failed to provide Dilley with 
constitutionally adequate access to the 
law library. The court did not award 
damages, holding prison officials were 
entitled to qualified immunity but it ap- 
pointed a magistrate to act as a special 
master to recommend a plan to the dis- 
trict court to improve law library access. 

In the plan presented to the court 
the magistrate recommended expanding 
the size of the library 7 and its holdings; 
allowing prisoners access to the stacks 
or let them check out four books at a 
time; a training program for prisoner law 
clerks; increasing the length and fre- 
quency 7 of prisoners’ visits to the library 7 ; 
implementing a plan to schedule pris- 
oners’ library 7 use; and providing more 
opportunities for prisoners with jobs to 
use the law library 7 . The magistrate also 
recommended that the court retain ju- 
risdiction over the case and schedule a 
hearing six months later to assess com- 
pliance with the plan. The court adopted 
the magistrate’s plan in full and the de- 
fendant prison officials appealed. 

As a preliminary 7 matter the court 
held that because the defendant prison 
officials did not challenge the lower 
court’s grant of summary judgment to 
Dilley in their opening brief they had 
waived the issue. The defendants had 
argued that summary judgment was in- 
appropriate because Dilley had not 
shown any "actual injury ” from the de- 
nial of an adequate law library. The court 
held this was meritless and could not be 
raised in their reply brief. 

After the district court entered its 
injunction Dilley was transferred to a 
lower custody prison and the defendants 
argued that this made the suit moot and 
the court should dismiss the appeal and 
void the injunction. Dilley argued that 
this case was not moot because it was 


capable of repetition yet of evading re- 
view. The court held this was not the case, 
citing numerous ninth circuit court ac- 
cess and law library 7 cases the court noted 
that “claims by inmates that prison offi- 
cials have failed to provide adequate 
access to prison law libraries demonstrate 
that these cases do not generally evade 
review.” In Wiggins v. Rushen , 760 F.2d 
1009, 1011 (9th Cir. 1985) the court held 
a prisoner’s "claim of inadequate access 
to legal materials is not one that will ev ade 
review.” The court held there was no reason 
that Wiggins should not control. Likewise, 
there was no indication that Dilley would 
be transferred back to Calipatria. 

The appeals court remanded the case 
back to the lower court to determine if 
the injunction should be vacated as moot. 
In doing so the court gave an extensive 
discussion as to when rulings and injunc- 
tions should be vacated for mootness. In 
U.S. Bancorp Mortgage Co. V Bonner 
Mall Partnership, 115 S.Ct. 386 (1994) 
the court enunciated new rules as to when 
rulings should be vacated for mootness. 
Its focus was on equitable relief that 
might be mooted by the unilateral actions 
of one of the parties which w ould deprive 
appellate courts of jurisdiction to review 
lower court rulings 

The court held that in this case the 
record was insufficiently developed to 
determine what role, if any, the defen- 
dants had played in Dilley’s transfer. If 
the lower court finds Dilley’s transfer was 
"happenstance” then it should vacate the 
injunction. If the defendants were respon- 
sible for his transfer the court should 
consider the factors in Ringsby Truck 
Lines , Inc., v. Western Conference of 
Teamsters. , 686 F.2d 720 (9th Cir. 1982) 
to determine whether or not to vacate its 
injunction. The court characterized this 
inquiry as “whether the party seeking 
relief from the judgment below caused 
the mootness by voluntary action.” This 
rule also applies if the party acts to moot 
their own appeal. The court discusses 
application of this rule to prison litiga- 
tion, noting that prison officials have a 
relationship to prisoners that extends be- 
yond litigation. See; Dilley v. Gunn , 64 
F.3d 1365 (9th Cir. 1995). 

It appears that Dilley should have 
sought class certification for his suit as 


it would have prevented the suit becom- 
ing moot upon his transfer or release. 
Prisoners still at Calipatria can pur- 
sue this action as well. Obviously the 
problem affected all prisoners at the 
prison, not just Dilley. ■ 

Guard’s Rectal 
Search States Claim 

A federal district court in New 
York has ruled that use of a 
chokehold on an unresisting prisoner in 
order for guards, rather than medical 
personnel, to perform a digital rectal 
search states a claim to be resolved at 
trial. Narcissus Dellamore, a New 7 York 
state prisoner, allegedly refused to allow 
himself to be strip searched. Prison 
guards then placed him into a chokehold, 
bent him over and inserted their fingers 
into his anus. Under New York DOCS 
policy cavity 7 searches must be performed 
by medical personnel and not by un- 
trained guards. Dellamore filed suit 
contending the search and chokehold 
violated his fourth and eighth amend- 
ment rights. 

The defendants sought dismissal 
of the suit for failing to state a claim 
and they also sought summary judg- 
ment. The court denied both motions 
and set the case for trial. The court 
held that genuine issues of fact ex- 
isted, requiring a trial, where the 
guards claimed they performed a strip 
frisk search while Dellamore 
claimed, in his affidavit, that he was 
rectally penetrated without a health 
care provider present. Prisoners retain 
a limited fourth amendment right to 
bodily privacy, see: Covino v. Patrissi , 
967 F.2d 73 (2nd Cir. 1992). If a body 
cavity search occurred in the manner 
Dellamore claimed he would be entitled 
to relief. Likewise, he would be entitled 
to relief on his claim involving the 
chokehold. The court denied the de- 
fendants qualified immunity holding 
their conduct was not objectively rea- 
sonable. Readers should note this w as 
not a ruling on the merits. See; 
Dellamore v. Stenros , 886 F. Supp. 
349 (SD NY 1995). ■ 
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Seychelles: This island nation in the 
Indian ocean has announced that for $ 10 
million it will provide citizenship and a 
guarantee that persons taking advantage 
of this offer won’t be extradited to any 
other country on criminal charges. The 
law states that $10 million buys citizen- 
ship and “immunity from prosecution for 
all criminal proceedings whatsoever." 
The only exception is violence and drug 
trafficking within the Seychelles. So far 
at least four people have come forward 
to take advantage of this offer. 

Chile: On November 30, 1995, a 
group of 20 prisoners took 5 guards hos- 
tage after an escape attempt failed. The 
prisoners later released 2 of the guards 
who were suffering from gunshot wounds 
and shock. The prisoners complained of 
prison conditions and had four firearms. 

WA: In September, 1995, George 
“Black" Johnson, the recently retired 
parole board member, won $100,000 in 
the state’s Kino lottery. 

MI. The state appeals court upheld 
the demotion of Travis Jones, a former 
warden at the Huron Valley Men’s Fa- 
cility, who lost a master key to almost 
all the prison’s locks. Jones was demoted 
after breaking a directive requiring staff 
to promptly report any unusual incident 
which might attract media attention. 
Jones claimed he awoke, nude, at the 
home of a female prison guard and dis- 
covered his clothes, wallet and keys 
missing. Jones told no one the keys were 
lost for four days and did not report the 
loss to his immediate superiors for two 
weeks. Jones was suspended for 3 months 
without pay and demoted one civil ser- 
vice grade. 

Columbia: On January 13, 1996, 
Marta Elena Sanchez, warden of the 
maximum security Palmira prison on the 
outskirts of Cali, was killed when four 
unknown attackers opened fire on her 
car. No motive was given for the attack. 

OH: On November 11, 1995, 
Marion Correctional Institution guard 
Kevin Hairston was arrested for buying 
an ounce of crack from an undercover 
cop. Another Marion guard, Wayne 
Stevens, was also indicted for drug traf- 
ficking. Both guards are accused of 
smuggling drugs into the prison for sale 
to prisoners. 


News in Brief 

MS: On January 10, 1996, two bur- 
glars in the Perry County jail escaped 
because a new rear door in the jail had 
been hung upside down, so the lock 
didn’t work. The enterprising prisoners 
escaped by prying the door open with a 
light fixture. 

IL: Peter Saunders, an Illinois state 
prisoner, was indicted in November, 

1995, for sending a mail bomb to Chi- 
cago federal judge Blanche Manning. 
The bomb was disarmed by police after 
being discovered by a courthouse x-ray 
scanner. 

OH: Becky Mozena went for a job 
interview at the Belmont Correctional 
Institution. A routine search disclosed a 
vial of cocaine in her purse. She pleaded 
guilty to drug smuggling charges. She 
had applied for a secretarial job. 

CA: On January 17, 1996, about 
1,800 black and Hispanic prisoners 
battled each other with broomsticks, 
knives and improvised weapons in a riot 
at the Los Angeles county jail in Saugus. 
143 prisoners were injured as were sev- 
eral deputies. The corporate media 
described racial tension as the cause of 
the conflict. This jail, like most others, 
is massively overcrowded, particularly 
with “Three Strikes" defendants await- 
ing trial. 

WA: On November 8, 1995. an un- 
named woman was arrested attempting 
to smuggle three grams of pot and 30 
morphine sulfate tablets to her boyfriend 
at the McNeil Island prison. The woman, 
unidentified in newspaper reports, had 
been employed as a pharmacy technician 
at the prison earlier in the year. Prison 
investigators confronted the woman 
when she arrived at the prison, having 
been tipped off that she was smuggling 
drugs. 

CA: Maliu Mafua escaped from the 
San Mateo County jail on January 6, 

1996. He was caught the next day when 
he dialed 911 and hung up after realiz- 
ing he had the wrong number. Police 
policy required a check on emergency 
call hang ups. When police arrived 
Mafua was still at the phone wearing a 
shirt imprinted “Property of San Mateo 
County Honor Camp." 

CA: Richard Oliver shot his testicles 
off while fleeing police when a sawed 
off shotgun he had tucked in his pants 

22 


discharged while he climbed over a stor- 
age facility fence. Oliver escaped from a 
hospital emergency room, minus tes- 
ticles, before receiving treatment. Police 
speculated he escaped because he had a 
lengthy criminal history and faced a 
“Three Strike” sentence if convicted. M 

Washington State 
Sues Over Aliens 

T he state of Washington filed suit 
in federal district court on No- 
vember 22, 1995. The suit seeks an 
injunction which would force the federal 
government to take all of Washington’s 
760 illegal alien prisoners (about 7% of 
the state’s prison population) and house 
them in federal prisons. 

A provision of the 1994 crime bill 
[See: “Federal Crime Bill Passes" Dec. 
’94 PLN] states that the U.S. attorney 
general is either supposed to pay states 
the average cost of incarcerating illegal 
aliens or put them in federal prisons. The 
state applied for compensation ($17 mil- 
lion a year) but Janet Reno said that not 
enough money was appropriated to pay 
the full cost; she offered to pay 15 cents 
on the dollar. Washington’s governor 
then asked Reno to take custody of the 
illegal aliens. Reno refused, citing a lack 
of money and prison space. 

“No one else gets to ignore the law and 
pass the costs on to others," Washington’s 
attorney general Christine Gregoire said in a 
statement. It is not known whether Ms. 
Gregoire had to put her shoe on the other 
foot before making this statement. 

Several other states, including Cali- 
fornia, Texas, New Jersey and New York, 
have sued the federal government over 
-illegal aliens in state prisons. Those suits, 
which have been unsuccessful, typically 
have used constitutional arguments or 
federal laws other than the 1994 crime 
bill to seek monetary awards. 

Washington’s suit is based on nar- 
row statutory grounds and doesn’t seek 
a monetary award, which might give it 
a better chance for success. To date all suits 
of this type have been dismissed because con- 
trol of national borders is solely a matter of 
federal jurisdiction, which cannot be chal- 
lenged by the states. ■ 

Source: Seattle Post Intelligencer 
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US Supreme Court Grants 

Review in Forfeiture Cases Muslims Granted TRO 


O n January 12, 1996, the US su- 
preme court granted certiori 
and agreed to rule on a trilogy of forfeiture 
cases. The cases are: Degen v. US., Case 
No. 95-173, which involves the question of 
whether a foreign property owner waives his 
right to contest a property forfeiture action 
when he has not traveled to the United 
States to confront a criminal indictment 
in a separate case; US. v: Ursery , Case No. 
95-345 and US v. 405K , Case No. 95-346, 
both of which involve the question of 
whether government forfeiture of prop- 
erty in a civil action wholly separate from 
a criminal action violates the double 
jeopardy clause of the constitution. 

The lower courts in Ursery and 405k , 
for the sixth and ninth circuit respectively, 
both held that the double jeopardy clause is 
violated when the government first convicts 
a defendant in criminal proceedings and 
then forfeits his property and vice versa. 
[See PLN , Vol. 6, No. 4 and 9.] 

The September, 1995, issue of PLN 
had an extensive article on this issue by 
Seattle attorney Jeffrey Steinborn titled: 
“Civil Forfeiture and Criminal Prosecu- 
tion as Double Jeopardy: They Hogged 
U S — Will They Be Held Accountable?" Mr. 
Steinborn will be part of the legal team, 
along with Spokane attorney and PLN 
subscriber Jeffrey Finer, who will brief and 
argue USv. 405k in the US Supreme Court. 
Mr. Steinborn will be writing the PLN ar- 
ticle analyzing the three rulings as soon as 
they are issued. The article will appear in 
PLN soon after the ruling, probably July 
or August. ■ 


Tired of doing time you do not 
deserve? Have you given up on all 
possibility of justice since your 
confinement? 

Please write: 

Freedom Press, Prisoner Support 
PO Box 4458 
Leesburg VA 22075 
or 

Freedom-One 

444 N Frederick Ave, L-144 
Gaithersburg MD 20877 

Include a narrative and copies of 
your sentencing documents. 


A federal court in New York 
granted a Temporary Restrain- 
ing Order (TRO) to Sufi Muslim 
prisoners which prevented the New York 
DOCS from implementing a policy 
banning the display of black Dhikr 
beads and banning possession of 
beads colored anything but black. The 
New York anti bead policy has also 
been enjoined in Campos v. Coughlin , 
854 F. Supp. 194 (SD NY 1994), [PLN, 
Nov., 1994], where Santeria practitioners 
successfully gained a TRO regarding 
Santeria beads. Muslim prisoners sought 
permission to wear and display their 
Dhikr beads, which was denied by 
prison officials. Dhikr beads are 
strings of 33 or 99 beads used by Sufi 
Muslims while praying in order to re- 
main conscious of the existence of 
Allah. The prisoners filed suit under 
the first amendment and the Reli- 
gious Freedom Restoration Act 
(RFRA). The DOCS claimed its policy 
was a response to gang activity. 

The court analyzed the prisoners’ 
claim under the RFRA and examined its 


legislative history. [Editor Is Note: We 
will not go into great detail on the 
history of the RFRA because we have 
extensively covered it in past issues 
of PLN and assume reader familiar- 
ity with it.] The court held that the 
plaintiffs were entitled to the TRO 
because the law was on their side and 
“The weakness of the defendants’ 
position is evident.’’ Namely that the 
DOCS claimed that it couldn’t distin- 
guish between genuine prayer use of 
Dhikr beads as opposed to gang use. 
The court called this “the product of 
speculation by (what one suspects) 
are non- Muslims dealing with unfa- 
miliar ritual.’’ The court briefly 
addressed the first amendment and 
equal protection claims but held that 
the RFRA provided greater protec- 
tion to the prisoners’ rights and 
found it unnecessary to reach the 
constitutional issues. The court 
granted the TRO pending trial on the 
merits. See: Alameen v. Coughlin , 
892 F. Supp. 440 (ED NY 1995). ■ 


Lynx Data Management Services 

PO Box 17001, Seattle WA 98107 
(206) 782-3228 

For Prisoners: For Lawyers. 

Typing - Quick! Accurate! Scanning - Put your files on 

Affordable— $2/page! disk for $1 .50/page verified! 

Write or call now for more information! (No collect calls, please.) 


Chomsky Tape Available 


Noam Chomsky is America’s foremost dissident intellectual. He gives 
excellent, piercing analysis of American foreign and domestic policy and whose 
interests it serves. We have frequently recommended his books. Now, for a 
limited time PLN has a one hour radio version, on tape, of the movie Manufac- 
turing Consent: Noam Chomsky and the Media. Puzzled about media coverage 
on crime and its bias? Chomsky 7 spells it out in the foreign policy context. 

These are factory tapes made out of transparent plastic, they are not 
factory sealed. These were donated to PLN for use as a fund-raiser. To order 
tapes please send $10 per tape including shipping, to PLN and specify that you 
want the tape. This is a great buy with the money going to a worthy cause. 
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Microsoft Out-Cells Competition 


I n the Seattle area, home to soft- 
ware giant Microsoft, it’s not un- 
common to hear the phrase “Microsoft 
Millionaire.” There exists a large num- 
ber of ex-Microsoft employees who 
made their millions, quit the company, 
and are now free to enjoy other pursuits. 
Many of them are quite young, in their 
thirties or forties. 

Not everybody who toils for 
Microsoft, however, can hope to become 
a millionaire as a result. Many of 
Microsoft’s products are packaged and 
shrink-wrapped by prisoners at 
Washington’s Twin Rivers Corrections 
Center (TRCC). 
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by Dan Pens 

According to one prisoner who works for 
Exmark, a company specializing in prod- 
uct packaging, approximately 90 
prisoners at TRCC packaged 50,000 units 
of Windows 95 demo disks and direct- 
mail promotional packets. 

“Those were good times for us, he 
recalls fondly. “Everybody had plenty of 
work then.” That same worker says he 
was laid off after the Microsoft contract, 
and he hasn’t worked since. Each day, 
he says, he checks the bulletin board: 
Exmark posts a “call-out” list with the 
names of those workers fortunate enough 
to have a job the following day. He ex- 
plains that those prisoners with the least 
seniority or who have fallen into disfavor 
- for anything from back-talking to poor 
work habits - will appear on the call-out 
list only for the largest contracts. 

Exmark is a subsidiary of Pac Ser- 
vices, a Washington company which also 
employs non-prisoner, or “free world” 
workers. Steve Curly, a “free world” su- 
pervisor at Exmark, denied the company 
had packed any Windows 95. But he said 
that Exmark’s TRCC operation had 
packed tens of thousands of units of 
Microsoft Office, and had wrapped and 
shipped as many as 40,000 Microsoft 
mice in one week. 

Many of Exmark’s prison workers 
are employed mainly, as one prisoner puts 
it, “when they have a big contract and 
need the extra workers.” When work is 
plentiful, Exmark’s prison workers shift 
into high gear, often working both day 
and swing shifts. At other times the crew 
is scared back anff most workers remain 
idle in their cells. 


Exmark workers say that Microsoft 
is not the only beneficiary of Exmark’s 
“flexible” labor force; they also claim to 
have regularly packaged goods for 
Costco, Starbucks and JanSport. They 
also say that Exmark not only packages 
retail goods, but also stuff envelopes for 
mass mailings, something they claim to 
have often done for telecommunications 
giant US West. 

Most people are surprised to learn 
that private corporations use prison la- 
bor. After the initial shock, however, 
many think it’s a terrific new idea. There 
has been considerable debate as to 
whether or not it’s a “terrific” idea, but 
rare is the challenge to the premise that 
it’s a “new” idea. Most people assume 
that corporate prison labor is a recent in- 
novation. Nothing could be further from 
the truth. 

Beginning in 1 8 1 7 with New York’s 
Auburn prison, the predominate U.S. 
correctionsjiiodel was based on a scheme 
generally referred to as “lease prisons.” 
Sometimes private business entities con- 
tracted with states to operate their entire 
prison system: other times the state 
w ould operate the prisons and “lease” the 
prisoner labor to businesses. 

Nineteenth-century prisons w ere es- 
sentially forced labor camps. Prisoners 
were made to produce a wide array of 
goods including shoes, furniture, wag- 
ons, and stoves. For the sake of profit 
they were often housed in squalid con- 
ditions, fed spoiled food, and given scant 
clothing or shoes. Whippings were com- 
monplace, and medical care was 
non-existent. 
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Microsoft (Continued) 

Dr. Lewis Wynne, executive direc- 
tor of the Florida Historical Society says 
that since states rarely monitored condi- 
tions. operators of lease prisons often 
worked prisoners to death. Mortality 
rates. Dr. Wynne said, ran as high as 40 
percent. 

From almost the very start of the 
lease labor prison system, there were 
scattered protests from manufacturers’ 
associations and organized labor. The 
states were addicted to the cost savings, 
however, and refused to dismantle the 
lease system. Events in Tennessee pro- 
vide an illustrative example. 

In the 1870’s competitors of the Ten- 
nessee Coal, Iron and Railroad Company 
charged that convict labor gave that com- 
pany an unfair competitive advantage. 
Their protests fell on the deaf ears of state 
law makers, and the lease system con- 
tinued. 

In 1891, the company locked out all 
of its union workers for refusing to sign 
a '"yellow dog” contract that would have 
barred them from union membership. 
The company replaced the locked out 
union workers entirely with lease con- 
victs. In what was dubbed the "Coal 
Creek Rebellion,” angry union miners 
stormed the lease prisons, released over 
400 prisoners, and loaded them onto 
trains headed for the state capital. The 
company filled up the work camps with 
more convicts. The miners released 
those prisoners, too, and this time they 
burned the prison stockades to the 
ground. Shortly thereafter, Tennessee 
finally dismantled the lease labor system. 

By the beginning of this century 
most other states had followed suit, en- 
acting a patchwork of state laws 
abolishing or restricting the use of prison 
labor by private enterprises. Two New 
Deal era federal laws, the Hawes-Coo- 
per Act and the Ashurst-Sumners Act 
effectively ended the private business- 
convict labor relationship. 
Ashurst-Sumners made it a federal of- 
fense to move prison-made goods across 
state boundaries, irrespective of indi- 
vidual state laws. Thus ended this first 
round of prison labor profiteering. 

In the 1970’s Chief Justice Warren 
Burger, born 16 years after the Coal 
Creek Rebellion, began proselytizing for 


conversion of U.S. prisons into "facto- 
ries with fences,” Congress was a willing 
convert. As part of the Justice System 
Improvement Act of 1979, Congress 
passed an amendment which established 
seven Prison Industry Enhancement 
(PIE) pilot projects which would be ex- 
empted from the provisions of 
Ashurst-Sumners. By 1984, PIE had 
grown to 20 pilot projects, and the defi- 
nition of project was changed to 
encompass not just a single business, but 
all businesses set up in prisons by either 
a county or a state. The law was again 
amended in 1990 to allow up to 50 pilot 
‘ projects” (e g. states) to participate. 
Today all of the prison products from as 
many as 50 states or counties may le- 
gally enter the stream of interstate 
commerce. And so begins round two of 
the prison labor profiteering racket, with 
a PIE big enough for any business in any 
state to start grabbing a piece of the ac- 
tion. 


For companies like Exmark, it is an 
attractive proposition. Exmark pays its 
prison workers the minimum wage 
($4. 90/hr in Washington), but that fig- 
ure is misleading. The Department of 
Corrections (DOC) deducts 20% of pris- 
oners’ wages to recover "cost of 
corrections.” (Calculations indicate that 
the 20% deduction from the wages of 100 
such prisoner workers is enough to sub- 
sidize the salary and benefits of eight 
guards.) Another 10% is deducted and 
placed in a non-interest bearing "'man- 
datory savings account.” Five percent is 
deducted for a "Victims’ Compensation 
Fund” administered by the state. Fed- 
eral Income Tax, Social Security 7 tax, and 
Medicare tax are also withheld. The 
DOC can deduct an additional 20 per- 
cent to pay court-ordered restitution, 
court costs, and other debts. When all is 
said and done (after everybody else has 
taken their little slice of the PIE!) pris- 
oners can see a spendable w age of $1.80 
to $2.80 per hour. But even this amount 
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is generous, because the law actually 
authorizes up to 80 percent of a 
prisoner’s wages to be deducted, mean- 
ing they could actually “take home” less 
than one dollar an hour. 

Exmark and other private industries 
operating in Washington’s prisons do not 
have to provide their prison workers with 
any benefits such as health insurance 
workers’ compensation, or retirement 
(although the state offers a comprehen- 
sive “Three Strikes” retirement plan!). 
These operations are further subsidized 
by the state in that they usually pay little 
or nothing for the factory, office, or ware- 
house space in the state’s prisons. 

Exmark has a “lease” (sound famil- 
iar?) with Washington state wherein they 
pay only one dollar per month for an im- 
pressive amount of factory and 
warehouse space. The DOC often sub- 
sidizes other overhead expenses (like 

24- hour security) that a private company 
would otherwise have to pay in a non- 
prison setting. 

Many of the prisoner workers claim 
the arrangement offers them tremendous 
benefits, and these claims are backed up 
by a waiting list of at least one year for 
TRCC prisoners hoping to get an 
Exmark job. Workers say that since they 
have no real living expenses, most of the 
money they earn in industry jobs can be 
sent home to help support their families. 
Many of them express a fierce sense of 
pride in the fact that they provide for 
their families, even while they are im- 
prisoned. Since most prison jobs pay 

25- 38 cents an hour, the prospect of 
working at Exmark is considered by most 
prisoners a terrific opportunity. 

Some prison rights activists also 
think that private industry jobs are a boon 
to prisoners. Charlie Sullivan, Co-Di- 
rector of CURE, a national prison rights 
organization, was recently interviewed 
by Corrections Compendium. When 
asked about CURE’S accomplishments 
over the past five years, Sullivan said, “I 
think in general it seems like where 
we’ve been successful is concerned with 
employment. We’ve been working on 
prison based industries, which involves 
a philosophical argument going on in the 
prison reform community - particularly 
the left wing, which is worried about 
exploitation of prisoners. But I feel very 
strongly that we should be moving in the 
direction of supporting the idea, though 


certainly there should be caution in set- 
ting them up. . . . As I’ve said, the whole 
goal of the system should be to make 
prisoners employable upon release.” 

But what kind of jobs will await 
these “employable” prisoners when they 
are released? Many of the jobs that 
might otherwise be available to them 
may have moved into prisons. Lockhart 
Technologies, Inc. is one example of a 
company which eliminated 130 “free 
world” jobs. They closed their Austin, 
TX, circuit board assembly plant, moved 
all of their machinery inside of a private 
prison (operated by the Wackenhut Cor- 
poration) 30 miles away, and used state 
prisoners to replace the 130 workers they 
laid off in Austin. The prison actually 
designed their factory space to Lockhart 
Technology’s specifications and charges 
the company one dollar a year rent. 

In 1994 the Washington DOC built, 
with taxpayer money, a 56,000 square 
foot “industries building” adjacent to the 
Washington State Reformatory. The 
state has worked hard to attract private 
industries to move into the factory space. 
So far they have attracted Elliottt Bay 
Metal Fabrication; A&I Manufacturing, 
Inc.; and Redwood Outdoors, Inc. 

Elliott Bay manufactures micro- 
brewery vats and commercial fishing 
equipment such as pans, conveyor belts 
and storage tanks. They employ eleven 
highly skilled welders and metal fabri- 
cators, but as with most prison industry 
jobs, the applicants must bring these 
skills to the job before they are hired 
Elliott Bay does not run a job-training 
program, and they are not in the busi- 
ness of providing job skills to prisoners. 
They operate in the prison solely to make 
a profit. 

A&I Manufacturing fabricates win- 
dow blinds, mini-blinds, cell shades 
(blinds made out of cloth), wire shelv- 
ing, and are expanding into other 
window coverings such as curtains. All 
of their output is sold to De-El Enter- 
prises, Inc., a local company who in turn 
deals with construction contractors to 
outfit entire buildings with blinds, 
shelves, etc. 

Redwood Outdoors is a garment 
manufacture, employing about twenty 
prisoners. Prison workers at Redwood 
say they make clothing for Eddie Bauer, 
Heliy-Hanson, and Brooks, among oth- 
ers. Most Redwood w orkers are reluctant 


to talk about their jobs, especially about 
whose labels they sew into the garments 
they make. “Eddie Baur doesn’t want 
anyone to know they use prison labor,” 
one said in a hushed tone. 

Considering the cost of the 56,000 
square foot building, the salaries of 
guards and DOC supervisors, mainte- 
nance and administrative costs, it is 
debatable as to whether the DOC makes 
any money with prison industries, espe- 
cially considering that they charge a 
pal tty $1 /month to lease out the factory 
space. 

The state legislature is nevertheless 
committed to expanding private prison 
industries. In its 1993 session, the Wash- 
ington legislature passed Senate Bill 
5989, codified as RCW 72.09.111. The 
law' mandates that the Washington DOC 
increase the number of prisoners em- 
ployed in “Free Venture Industries” by 
300 jobs a year, with a net increase of 
1,500 new 7 prison industry jobs by the 
year 2000. 

There is language in the statute that 
alludes to a concern that state prison in- 
dustry 7 jobs don’t displace free workers, 
stating that the industries shall “provide 
Washington state manufacturers or busi- 
ness w ith products or services currently 
produced by out-of-state or foreign sup- 
pliers.” The law' also says that the DOC 
is supposed to conduct “an analysis of 
the potential impact of the proposed 
products or services on the Washington 
state business community and labor mar- 
ket.” 

One could argue that some prison- 
made goods, like the garments sew n for 
Redwood Outdoors, may indeed fall into 
a category of goods “currently produced 
... by ... foreign suppliers” such as the 
infamous maquiladora sweatshops in 
Mexico and Central America. But w hat 
about the micro-brewery and fishing 
equipment fabricated by Elliott Bay? Are 
there no Washington state metal fabri- 
cators who might produce those goods? 
What about the blinds and window 
shades manufactured by A&I? Is there 
not one Washington state company that 
could offer those jobs to unemployed free 
workers? 

The law requires the DOC to con- 
duct an analysis of the potential impact 
of prison industry 7 jobs on the local labor 
market. But the law 7 is silent about what 
that analysis might show, or whether the 
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One Elliott Bay worker was talking 
Microsoft (Continued) the other day, boasting that “Elliott Bay 

is the best program in the joint.” He 
DOC should be prevented from creating claims that working there allows him to 
prison industry jobs that displace outside hone his welding skills and prepare for 
workers. Here is one informal analysis: a job on the outside. When it was pointed 
Why should companies like Elliott Bay out to him that Elliott Bay probably takes 
or A&I Manufacturing offer real-world jobs away from workers in society, he re- 
jobs to unemployed free workers? Not plied, “[ Screw] society! Society locked 
when they can move into factory space me up.” 

provided by the state, and employ a “cap- But which segment of society is truly 
tive work force” at minimum-wage being screwed by prison industry jobs? 
which they can hire, fire, and lay-off at Those who own stock in Microsoft, US 
whim. And how can other local compa- West, Costco, and Starbucks are prob- 
nies compete with these prison ably satisfied with the arrangement. But 
industries? The answer is, they can’t, unemployed welders, metal fabricators, 
Companies like Elliott Bay and A&I factory workers, and laborers might see 
drive out local jobs and drive down the it differently, especially when they real- 
wages of free workers. ize that the only way they can get a job 

might be by going to prison. ■ 

Book Review 


The Keepers and the Caged 

by Jean Marie Christenson 

Review by Michael Spencer 

In this thoughtful and richly docu- 
mented work, Jean Marie Christenson, 
therapist and author, examines the prison 
system of Washington state through in- 
terviews. With a focus on allowing the 
readers to draw their own conclusions 
from more than 20 interviews, Ms: 
Christenson walks the reader into the 
very beast that seems to be running wild 
in every state in the union: Prisons. With 
each interview we gain a whole new un- 
derstanding of the system from the very 
people inside them. This is not a pro- 
con nor a pro-lock them up book. What 
it is, is a book that lays it all out on the 
table for everyone to see, and then make 
their ow n choice of what to do with the 
information given. 

Ms. Christenson has interviewed 
both convicts and management, guards 
and convict families, an ex-governor and 
the current department of corrections 
Secretary and Director, each one is a tell- 
ing interv iew unto itself. 

While the book focuses primarily 
on corrections within Washington 
state, the interviews themselves con- 
trast prison systems anywhere in the 
United States. We hear the real sto- 
ries of doing time in the “let them run 


it themselves, 196O’s-70s,” to the “get 
tough, 1980-90’s.” 

Correctional professionals in the 
United States will find this book useful 
in examining correctional policy trends 
and issues, along with some of the many 
problems that we are all facing within 
and without the prison system regard- 
ing crime. 

Families and the general public will 
get a better understanding of the daily 
madness each prisoner goes through just 
to stay sane for another day. The con- 
victs are allowed to tell their story 
without editing; for the first time in many 
years. 

Anyone reading The Keepers and 
the Caged will not be able to view' the 
prison system the same way — and will 
have a very new understanding of the 
prisoners themselves. The Keepers and 
the Caged is a must read for all who 
are looking to change the current 
prison system, or just to understand 
it better. 254 pp. Cost is $16.95 each, 
plus $4 shipping for the first copy; .50 
for each additional copy. Order from: 
Kendall Hunt Publishing Company, 4050 
Westmark Drive, PO. Box 1840, Dubuque, 
IA, 520041840. 1-800-228-0810. 

[Editor s Note: PEN highly recom- 
mends this book to anyone interested in 
the Washington prison system in particu- 
lar or prison systems in general. We 
consider it must reading. ] | 


Racist Guards 
at Florida Prison 

by Dan Pens 

R arely do you find reports of rac- 
ist actions of prison guards in 
the mainstream press. Most editors 
wouldn’t consider it news for white 
prison guards to display racial hatred 
towards their black captives. Ho-hum. 
But the Palm Beach Post featured sev- 
eral lengthy articles in December about 
the racist actions of guards at Florida’s 
Martin Correctional Institution (MCI). 
The headline? “Racial Tension Grow- 
ing at MCI: A Probe Details Racist Mail 
and Slurs Directed at Black Officers.” 

Oh, so that’s it! Guards acting like 
racists towards other guards. Well, now, 
that’s not nice. 

The series of Palm Beach Post ar- 
ticles detail a long-standing tradition of 
black guards at MCI being harassed, 
threatened, humiliated and intimidated 
by their white co-workers. 

Seven MCI guards filed discrimina- 
tion complaints with the Equal 
Opportunities Commission, which con- 
ducted an investigation and released a 
200-page report. The report details in- 
cidents such as: racist mail placed in 
black guards’ employee mailboxes; a 
black doll hanging from a noose in 
the prison’s control booth; dead ani- 
mals placed in the parked vehicles of 
black guards; retaliation against 
guards who report incidents of rac- 
ism. 

Wayne Bythwood, a black guard 
who has worked as a recreation su- 
pervisor since the prison opened in 
1985 was one of the seven who filed 
official complaints. Two days later 
white guards waited until he left 
work for the day and kicked-in his 
office. Locks were cut from tool and 
supply cabinets and his office was 
fairly torn apart during the raid. 

“They’re treating me just like an in- 
mate,” Bythwood said. “It’s nothing but 
retaliation.” 

The implication, of course, of 
Bythwood’s statement - and of the over- 
all tone of the Post’s coverage of racism 
at MCI - is that it’s okay to “treat in- 
mates” to racial hatred. It is only a 
problem, and it’s only news, when black 
guards get the same treatment. ■ 
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W e want to thank the Southern 
Poverty Law Center for 
awarding a $5,000 grant to PLN. We 
still need $30,000 over the next two years 
to fund what amounts to a full-time staff 
position. The $5,000 grant from SPLC 
will give us breathing room and allow 
us to develop additional fundraising 
strategies. If all goes as planned, we will 
return to financial self-sufficiency within 
two years. You can help us to increase 
circulation by passing out samples of 
PLN. Send a self-addressed return mail- 
ing label and ten stamps to cover 
postage, and we’ll mail you a bundle of 
PLN ' s to distribute to potential subscrib- 
ers. 

One of the things that will help our 
long-term growth is to increase the mass 
media’s awareness of PLN. I am asking 
you, our readers, to help our efforts to 
increase media interest in PLN. I ask 
that you “sponsor” a PLN subscription 
for a member of your local media (TV, 
radio or newspaper reporters). Please 
send us the name and address of the 
media contact you wish to sponsor, along 
with $6 (or one book of stamps) for a 6- 
month subscription, or $ 12 (or two books 
of stamps) fora 1 -year subscription. We 
won’t let them know who paid for their 
subscription; they will simply start re- 
ceiving “complimentary” issues of PLN. 
Hopefully many of these new contacts 
will renew when their subscriptions run 
out. By then they will have had the op- 
portunity to see what a vital alternative 
source of prison news we are. 

This media outreach campaign will 
also allow r the PLN ' s unique perspective 
on news and issues to have more of an 
impact on mainstream” journalism. As 
it is, many reporters don’t have to go far 
to find sources of information; much of 
what they get are “hand-outs” from cor- 
porate PR hacks and government spin 
doctors. What we’d like to do is pro- 
vide these reporters with the same kind 
of convenient access to a new source of 
information: PLN. Please help us by 
sponsoring a media contact in your area. 

We recently sent a direct mail 
fundraiser letter to many of our long- 
time supporters. The response was much 
better than we estimated, bringing in 


From the Editor 

by Dan Pens 

over $ 1,500. Along with the SPLC grant 
this will help us meet our expenses while 
we continue to seek additional funding. 
I thank those of you who responded with 
a donation. I wish you could read the 
many letters of gratitude we get from 
prisoners in super-max dungeons, on 
death row; in long-term segregation, and 
in prisons (especially in the South) where 
law' library access is almost non-existent. 
I pass their thanks on to those of you who 
donated generously in response to our 
fundraiser letter. 

If you didn’t get one of the fundraiser 
letters, or if you have otherwise not do- 
nated to PLN lately, I urge you to do so 
now. If you are a prisoner in the general 
population, you are expected to pull your 
own weight. There is nothing in the 
world I hate more than writing a letter 
to some prisoner who doesn \ have the 
resources to pay for a subscription and 
telling them, “Sorry to say, we can’t af- 
ford to carry you for free anymore - we’re 
gonna have to cut you loose.” I’ve had to 
write too many of those letters in the past 
few months. I hope you can help ensure 
that I write fewer such letters in the com- 
ing months. 

I got a letter from the publisher of 
Dollars & Sense (D&S) magazine the 
other day. He tells me that they have 
decided to liberalize their subscription 
policy in regards to prisoners. They pub- 
lish six times a year, and the regular 
subscription rate is $18.95/yr. I encour- 
age you to pay the full subscription rate 
if you can afford it. They are now offer- 
ing free subscriptions, however, to 
prisoners who can’t scrape up the nine- 
teen bucks. 

D&S is one of my all-time favorite 
magazines. They cover economic issues 
from a left/progressive point of view. 
Why is that important? Well, a lot of 
people have asked me over the years how r 
I would “reform” the prison system. I 
give them all the same answer: “There 
can never be true criminal justice unless 
there is first social justice. There can be 
no social justice without economic jus- 
tice.” So, if you w ant to study justice then 
you need to learn a thing or two about 
economics. D&S is the political tool you 
need to understand economics. If this 


interests you, send for a subscription to: 
Dollars & Sense, One Summer Street, 
Somerville, MA 02143. Tell them that 
PLN sent you. 

That’s all until next time. Thanks 
to all of you for the letters, clippings, 
donations and continued support of the 
PLN collective. We couldn’t do it with- 
out you! Enjoy this issue and pass it 
along to a friend when you’re done. ■ 

Prison Population 
Statistics Available 

T he annual BJS report on prison 
populations was released on 
Dec. 3, 1995. The number of state and 
federal prisoners grew by 89,707 during 
the 12 months ending June 30, 1995. It 
was the largest one-year population in- 
crease ever recorded in the U.S. 

The state prison population grew by 
9. 1 percent and the federal prison popu- 
lation grew by 6. 1 percent, which is the 
equivalent of 1,725 new prisoners per 
week. The combined state and federal 
prison populations grew by 8.8 percent, 
slightly higher than the annual growth 
(7.9 percent) recorded since 1990. 

Texas reported the largest prison 
population growth (nearly 27 percent), 
followed by West Virginia (26 percent) 
and North Carolina (18 percent). There 
were declines in the District of Colum- 
bia (5 percent), Alaska (3.1 percent), 
Arkansas (1 percent) and of less than one 
percent in Maine and South Carolina. 

Once again the population growth for 
females was higher, 11.4 percent compared 
to an 8.7 percent increase for male prison- 
ers. Racial disparities continue to be 
significant. The proportion of Black females 
in the U.S. who were imprisoned was 
seven times higher than for white fe- 
males. Similarly the proportion of Black 
adult males imprisoned was almost eight 
times higher than that of w hites. 

The BJS report “Prisoners in 1994” 
is available free by writing to: Bureau of 
Justice Statistics Clearinghouse, PO Box 
179, Dept. BJS-236, Annapolis Junc- 
tion, MD 20701-0179. You should ask 
to be placed on their “Corrections Re- 
ports” mailing list, which will ensure 
that you receive all of the prison-related 
BJS reports. ■ 
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Not AH Prisoner Lawsuits Are Frivolous 

by Chief Judge Jon O. Newman, 

Second Circuit Court of Appeals 


[Editor's Note: The following article 
is reprinted from the January, 1996, is- 
sue of The Corrections Professional. 
Judge Newman is the chief judge of the 
U.S. Second Circuit Court of Appeals. 
The article is based on his commence- 
ment speech to the graduating class of 
the Brooklyn Law School. The letter to 
the New York Times which Judge 
Newman refers to was sent by the Attor- 
n ey Gen era Is o f fo ur states: Wash i ngton , 
New York, Indiana and Nevada. Need- 
less to say, the NYT printed the letter 
without checking the underlying facts 
behind it, as Judge Newman did. But 
the facts are immaterial. The concerted 
effort by the National Association of At- 
torney Generals to push legislation 
e l i m i nating prisoners ’ ability to access 
the courts relies on lies, half-truths and 
misrepresentations. They are silent 
about the many cases where their prison 
official clients are found guilty of vio- 
lating prisoner rights. After all, if 
responsibility were a concern of theirs 
then losing defendants would pay dam- 
age awards and their defense fees f rom 
their own pockets. Instead taxpayers get 
stuck with the tab for damage awards 
and defense fees; and the defendants 
keep their jobs to boot ! We extend our 
thanks to Judge Newman for granting 
us permission to reprint his article.] 


T here exists today in this coun- 
try a concerted effort to dispar- 
age the vindication of prisoner rights and 
to limit opportunities for legal redress. 
Many in the legal political, law enforce- 
ment and corrections fields are calling 
for restrictions on prisoner lawsuits. 
However, the accounts are often mislead- 
ing. 

Individuals and groups throughout 
this nation are desperately in need of le- 
gal representation but cannot afford it. 
They have important legal rights, but 
unless a lawyer steps forward to assert 
their rights, there will be no vindication. 
One example of such a group are the in- 
mates of our prisons, a group that is 
understandably not too popular with the 


public and frequently the object of either 
neglect or abuse. 

Please do not misunderstand. I have 
no general objection to their confine- 
ment. Perhaps a rare few' are innocent, 
and, if so, appropriate avenues of redress 
should be pursued. Rather, my concern 
is for the prison population as a whole, 
nearly all of w hom, I accept, have com- 
mitted crimes for which they must be 
punished. 

But w hile serving their prison sen- 
tences, they retain legal rights, 
fundamentally the right not to be victims 
of abuse, as many of them are, and the 
right to minimum standards of sanita- 
tion and habitation, and ancillary rights 
to practice their religion and maintain 
access to courts. 

A bill is pending in Congress to cur- 
tail prisoner litigation and the need for 
effective representation of prisoners w as 
forcefully illustrated earlier this year by 
an endorsement of this bill by the attor- 
neys general of four states, including 
New 7 York. They sent a joint letter w hich 
appeared in the New York Times which 
cited three prisoner suits and contended 
that these are ‘typical’ of prisoner suits. 
Here is the way they described these three 
suits: 

‘Typical of such suits is the case 
where an inmate sued, claiming cruel 
and unusual punishment because he re- 
ceived one jar of chunky and one jar of 
creamy peanut butter after ordering tw o 
jars of chunky from the prison canteen. 
Or the inmate who sued because there 
were no salad bars or brunches on week- 
ends and holidays. Or the case where a 
prisoner is suing New York because his 
prison tow els are white instead of his pre- 
ferred beige.” 

I wondered about the character- 
ization of these suits, because, though 
I have seen many prisoner suits that 
lacked merit, it has not been my ex- 
perience in 23 years as a federal 
Judge that what the attorneys general 
described was at all ‘typical” of pris- 
oner litigation. 

New York Attorney General Dennis 
Vacco was kind enough to respond to my 


request for copies of the complaints in 
these three cases. Here is what I learned: 

In the peanut butter case, the pris- 
oner did order two jars of peanut butter 
from the canteen and one was the wrong 
kind. But he did not sue because he re- 
ceived the wrong product. He sued 
because, after the correctional officer 
quite willingly took back the wrong prod- 
uct and assured him that the item he had 
ordered w ould be sent the next day, the 
authorities transferred the prisoner that 
night to another prison, and his account 
remained charged $2.50 for the item that 
he ordered but never received. Maybe 
$2. 50 doesn’t seem like much money, but 
out of a prisoner’s commissary account, 
it is not a trivial loss, and it was for loss 
of those funds that the prisoner sued. 

As for the case of the beige and white 
tow els, the suit was not brought just be- 
cause of a color preference. The core of 
the prisoner’s claim was that the prison 
confiscated the towels and a jacket that 
the prisoner’s family had sent him, and 
disciplined him with loss of privileges. 
In the case, the prisoner stated, the con- 
fiscation, “cause[d] a burden on my 
family who work hard and had to make 
sacrifices to buy me the items 
mentioned] in this claim.” 

Lastly, the salad bar claim allega- 
tion turns out to be a minor aspect of a 
27-page complaint alleging major prison 
deficiencies including overcrowding, 
lack of proper ventilation, lack of suf- 
ficient food, confinement of prisoners 
with contagious diseases and food 
contamination by rodents. The inmate’s 
reference to the food was to point out that 
basic nutritional needs are not being met. 
The claim mentioned that the salad bar 
was available to corrections officers and 
to prisoners in other state prisons. It is 
hardly a suit about lack of a salad bar. 

I do not mention these cases and 
the letter of the four attorneys gen- 
eral to pass judgment on their merits, 
but to remind you that while there are 
many frivolous claims, those in re- 
sponsible positions ought not to 
ridicule all prisoner lawsuits by per- 
petuating myths about them.® 


April 1996 


6 


Prison Legal News 



Iowa Supreme Court: 

Hearing Required Before Prisoner Funds Seized 


T he Iowa state supreme court has 
held that prisoners must be af- 
forded a hearing before prison officials 
seize funds sent to the prisoner from 
outside sources in order to pay court or- 
dered restitution. In 1982 Jerry Ashburn 
was convicted of robbery and escape. He 
was released on parole in 1989 and con- 
victed of additional crimes in 1990 and 
ordered to pay some $36,000 in attor- 
ney fees, court costs and to the crime 
victim compensation fund. The Iowa 
DOC implemented a plan whereby it 
would deduct funds deposited to 
Ashburn ’s prison account from outside 
sources and use them to pay his restitu- 
tion from the 1990 conviction. Ashburn 
filed a petition in state court seeking a 
hearing on the restitution plan imposed 
by the DOC. He contended it was legal 
error for the DOC to take restitution for 
the second conviction when he was still 
serving a sentence for the parole viola- 
tion of the first sentence. He also claimed 
he was entitled to a hearing before any 
funds were taken from his account. 

The district court denied his motion 
to modify the restitution plan and 
granted summary judgment to the state. 
The Iowa supreme court affirmed in part 
and reversed in part. The court affirmed 
the ruling concerning the immediate 
enforceability of the restitution order. 
The lower court correctly held that Iowa 
Code § 910.5(1) allows the DOC to 
modify a prisoner’s restitution plan to 
reflect his circumstances as a prisoner. 

Prior to March, 1992, DOC policy 
IN-V- 106 allowed for court ordered res- 
titution only from the prisoner’s 
institutional payroll. It was then modi- 
fied to allow for the seizure of hinds from 
any source. Initially Ashburn contended 
the change was invalid because it was 
not enacted pursuant to the Iowa Admin- 
istrative Procedures Act. The court held 
Ashburn had not preserved this claim 
for appeal because he did not raise it in 
the lower court. The court held the issue 
was, in any case, moot because in 1994 
the Iowa Administrative Code was 
amended to give the DOC authority to 
deduct restitution payments made to 
prisoner’s accounts from outside sources. 

The court relied on Gillihan v. 
Schillinger , 872 F.2d 935 (10th Cir. 


1 989); Quick v. Jones , 754 F.2d 152 1 (9th 
Cir. 1985) and Walters v. Grossheim , 525 
N.W.2d 830 (Iowa 1994) to hold that “An 
inmate’s money in prison accounts is a 
protected property interest... An inmate 
cannot be deprived of these funds without 
due process.” The court held that before any 
funds are taken from a prisoner’s account 
he must be given an opportunity to be 
heard and contest the seizure. 

Under Walters any seizures of pris- 
oner funds that comport with due process 
must “( 1) notify prisoners of the proposed 
amendment to their restitution plans in- 
cluding, where appropriate, assessments 
against ‘outside sources,’ (2) permit time 
for objection to the proposed amendment, 
and (3) consider the objections in formu- 
lating an individualized plan for the 
future.” In this case “We find the State 
was required to provide Ashburn with the 
pre-deprivation procedures outlined in 
Walters .” The court reversed and re- 
manded to the lower court for 
proceedings consistent with Walters . See: 
State v. Ashburn , 534 N.W2d 106 (IA 
S. Ct. 1995), ■ 

$55,540 in Attorney 
Fees for RFRA Suit 

S chlomo Helbrans, an orthodox 
Jew, filed suit to prevent being 
shaven for a photo by prison officials 
upon his entry into the New York prison 
system. He contended that being shaven 
would violate his religious beliefs. He 
prevailed on his claim when he presented 
a computer generated likeness of what 
he would look like when clean-shaven. 
The court had granted a Temporaiy Retrain- 
ing Order barring shaving of Helbran ’s beard. 
The suit was settled by the parties with the 
DOCS agreeing not to shave Helbran ’s 
beard or punish him for refusing to shave. 

Helbrans had sought only injunctive 
and declaratory relief Once the suit was 
settled his seven attorneys sought some 
$78,000 in attorney fees under 42 U.S.C. 
§ 1988. The district court reduced the 
amount, granting them $55,540.36 in 
attorney fees and costs for 282 hours of 
billed work. The district court gave an 
extensive analysis of the means used to 
calculate attorney fee awards in civil 
rights litigation. See: Helbrans v. Coombe , 
890 F. Supp. 227 (SD NY 1995). ■ 


Parole Change Violates 
Ex Post Facto Clause 

I n the July, 1995, issue of PLNwq 
reported the supreme court’s rul- 
ing in Morales v. California Department 
of Correction, 115 S.Ct. 1597 (1995) 
which held that legislatively extending 
the time in which a prisoner can appear 
before a parole board does not violate the 
ex post facto clause. The language in that 
ruling made it apparent that prisoners 
will find it extremely difficult to prevail 
in an ex post facto challenge to parole 
regulations. A federal district court in 
Maryland held that the DOC not allow- 
ing life sentenced prisoners to go to work 
release facilities coupled with an unwrit- 
ten parole board rule that life prisoners 
would not be paroled unless they were 
in a work release facility, violated the ex 
post facto clause by increasing the pun- 
ishment for the crime the prisoners had 
been sentenced to. Readers should note 
that the facts in this case are somewhat 
unusual. 

In 1993 the head of the Maryland 
DOC suspended lifer participation in 
work release and family leave programs 
and returned all such prisoners to me- 
dium security prisons. The Maryland 
Parole Commission requires that lifers 
must progress to lower security levels 
before they will be recommended for 
parole. The DOC rule made this progres- 
sion impossible. The district court held 
that this effectively denied the lifers all 
opportunity for parole and the DOC and 
parole commission rules had the effect 
of laws for ex post facto purposes. 

The court ruled in favor of the plain- 
tiffs on their ex post facto claim and 
dismissed their due process claims. Any- 
one contemplating this type of litigation 
will find this case helpful. Whether it is 
affirmed on appeal in light of Morales 
remains to be seen. See: Knox v. Lanharn , 
895 F. Supp. 750 (D MD 1995). 

On September 21, 1995, Governor 
Peter Glendening announced he would 
refuse to grant parole to prisoners serv - 
ing life sentences. He said the only 
exceptions would be made for prisoners 
who are terminally ill or extremely old. 
Under Maryland law the Parole Commis- 
sion can release prisoners serving limited 
sentences but the governor must approve 
parole for any prisoners serving a life 
sentence. ■ 
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Grievance Discipline Struck Down 


T he court of appeals for the ninth 
circuit affirmed a lower court 
ruling that found Oregon DOC rules that 
punished prisoners for using hostile, 
sexual abusive or threatening language 
in their written grievances to be uncon- 
stitutional Jeff Bradley, an Oregon state 
prisoner, was infracted for violating 
Or. Admin. R. 291-105-015(2)(f), Disre- 
spect, by prison officials after he filed a 
grievance complaining about a guard not 
taking him to the law library for a scheduled 
appointment. In his grievance Bradley con- 
tended that the guard had misused her 
authority, had a psychological disorder 
and had acted unprofessionally and 
childishly. Bradley was found guilty and 
punished. 

Bradley filed suit challenging the 
application of disciplinary rules banning 
“disrespect" as they are applied to writ- 
ten prison grievances. The district court 
granted summary judgment in Bradley’s 
favor holding that prisoners should be 
free to file grievances without fear of 
being punished for “an unhappy choice 
of words." The court enjoined prison of- 
ficials from punishing Bradley for his 
grievance or applying the disrespect rules 
to the language within written griev- 
ances. The court of appeals affirmed this 
ruling in its entirety 7 . 

The court held that prisoners’ right 
of access to the courts and their right to 
petition the government for the redress 
of grievances “precludes prison authori- 
ties from penalizing a prisoner for 
exercising those rights. In some in- 
stances, prison authorities must even take 
affirmative steps to help prisoners exer- 
cise their rights." “The right of 
meaningful access to the courts extends 
to established prison grievance proce- 
dures. Valadingham v. Bojorquez , 866 
F.2d 1135, 1138 (9th Cir. 1989). See also 
Hines v. Gomez , 853 F. Supp. 329, 
331-332 (ND CA 1994) and cases cited 
therein." The court noted that in some 
cases prisoners may be required to ex- 
haust the established prisoner grievance 
systems before filing suit in federal court. 
“In those cases, a prisoner’s fundamen- 
tal right of access to the courts hinges 
on his ability to access the prison griev- 
ance system.” 

The court held that regardless of 
w hether the prisoner is punished for the 


content of his grievance or the act of fil- 
ing the grievance itself the chilling effect 
was the same from the prisoner’s per- 
spective. “Without question, the 
application of the ODOC disrespect regu- 
lations to Bradley’s written grievance 
impacts his constitutionally protected 
rights under the Fourteenth and First 
Amendments" 

The court analyzed the defendant’s 
appeal and arguments under the reason- 
ableness test of Turner v. Saflev , 482 US 
78, 107 S.Ct. 2254(1987). “A prisoner’s 
constitutional right of meaningful access 
to the courts is fundamental. Bounds v. 
Smith,... The reality and substance of any 
of a prisoner’s protected rights are only 
as strong as his ability to seek relief from 
the courts or otherwise to petition the 
government for redress of the deprivation of 
his rights. Here, the burden the plaintiff s 
challenged disrespect rules places on this 
important right is substantial." 

The court held there is a “hazy line" 
betw een honest, unabashed language and 
“hostile or abusive" language leaving 
prisoners guessing as to whether he will 
be punished for what he has said in his 
grievance. Bradley commented on the 
disrespect rules: “It is very hard to know 
what the guards might find disrespect- 
ful so it is just safer not to complain." 
Noting that in Casey v. Lewis , 43 F.3d 
126 L 1269 (9th Cir. 1994) it had held 
that a policy requiring prisoners to sub- 
mit confidential legal papers to prison 
officials for copying could serve as the 
basis for a denial of access to the courts 
claim. "The threat of punishment for an 
impolitic choice of words burdens the 
prisoner’s right of meaningful access to 
the court as much as submitting confi- 
dential memos to prison officials for 
copying and occasional perusal.” 

The court rejected the defendants’ 
argument that allow ing any form of dis- 
respect to prisoncrats in any forum would 
cause a breakdown in prison order and 
discipline. The court noted that easy, 
obvious alternatives exist to minimize 
the impact of any expressions of “disre- 
spect" in prisoner grievances, such as 
shielding the guards who are the subject 
of the remarks from reading the griev- 
ances. The court held that while the 
disrespect rules are facially valid, they 
are invalid as applied to written griev- 


ances. The court noted that it left open the 
possibility that prisoners could be properly 
disciplined for making criminal tl neats in 
written grievances. “Today we hold only 
that prison officials may not punish an 
inmate merely for using hostile, sexual 
abusive or threatening’ language in a 
written grievance." See: Bradley v. Hall , 
64 F.3d 1276 (9th Cir. 1995). The lower 
court ruling is published 91 1 F.Supp. 446 
CD OR (1994). ■ 

Washington DOC 
Enjoined from Taking Blood 

T he Washington state court of ap- 
peals for Division I affirmed a 
superior court order enjoining the Wash- 
ington DOC from taking blood from a 
prisoner for its DNA databank. Sheryl 
Kelley was convicted of drug possession. 
RCW 43.43.754 authorizes the DOC to 
take blood from persons convicted of a 
sex or violent offense. Kelley’s posses- 
sion offense was neither a violent nor a 
sex crime. However, the state claimed to 
rely on statutes which define any class 
A felony as a “violent offense" because 
even though Kelley was sentenced to 
54 months of a potential ten year sen- 
tence another statute would have 
authorized the trial judge to double 
the sentence due to her prior convic- 
tions. 

Kelley was forced, under threat of 
disciplinary sanction, to allow her blood 
to be taken by the DOC. She then filed 
suit to seek an injunction preventing 
the DOC from performing a DNA 
analysis of her blood and storing, 
drawing or testing it. In affirming the 
injunction the appeals court noted 
that the legislature had specifically set 
forth the offenses for w hich DNA analy- 
sis would be performed. The court 
rejected the state’s arguments that 
Kelley’s offense was “violent" for 
testing purposes or that it could have 
been classified as a class A felony 
because she was actually sentenced 
to a ten year maximum. Thus, the 
DOC erred in taking her blood and 
was properly enjoined from testing it. 
See: State v. Kelley , 77 Wash.App. 
66, 889 P.2d 940 (WA App. Div. 1 
1995). ■ 
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Oklahoma Pre-Parole Status Creates Liberty Interest 


T he court of appeals for the tenth cir- 
cuit has held that Oklahoma’s 
pre-parole conditional supervision pro- 
gram creates a due process liberty 
interest which mandates a hearing be- 
fore prisoner’s can be removed from it. 
This case is significant because it was 
decided in the aftermath of Sandin v. 
Conner , 115 S.Ct 2293 (1995), [PLN, 
Aug., 1995], which significantly 
changed the standards for state created 
liberty interests. Ernest Harper, an Okla- 
homa state prisoner, was in the program, 
which is a more restrictive form of pa- 
role that allows prisoners to live and 
work in the community. Harper was 
given verbal notice five hours before he 
was told to turn himself into police. He 
was never provided with any type of 
hearing. After exhausting his state rem- 
edies, see: Harper v. Young , 852 P.2d 164 
(Okla.Crim.App. 1993), Harper filed a 
writ of habeas corpus in federal court 
which was denied. The appeals court re- 
versed and remanded the case with 


instructions to the lower court to issue 
the writ of habeas unless the state placed 
Harper back in the program. 

The court held that program partici- 
pation was sufficiently similar to parole 
or probation to require a hearing before 
it can be revoked. The court held that a 
hearing pursuant to Morrissey v. Brewer , 
408 US 471, 92 S.Ct. 2593 (1972) was 
required. Criteria for program partici- 
pants are established by statute and while 
they are in the “constructive custody” of 
the DOC, they live and work in the com- 
munity under conditions similar to those 
imposed on parolees. In this case Harper 
was removed from the program solely 
because he was denied parole, a result 
not mandated by the relevant statute. 

While Oklahoma state courts had 
held that prisoners have no due process 
liberty interest to participate in the pro- 
gram, Barnett v. Moon , 852 P.2d 161 
(Okla.Crim.App. 1993), the court noted 
that it was not bound by state court judg- 
ments of liberty interests protected by the 


federal due process clause. The court re- 
lied instead on Edwards v. Lockhart , 908 
F.2d 299 (8th Cir. 1990), where the court 
found that a similar program in Arkan- 
sas had created a federal due process 
liberty interest. 

The key to its liberty interest analy- 
sis in this case hinged on “the fact of 
release from incarceration. The liberty 
associated with a life outside the walls 
of a penal facility dwarfs that available 
to an inmate.” Going outside the prison 
“works a fundamental change in the kind 
of confinement, a transformation that 
signals the existence of an inherent lib- 
erty interest and necessitates the full 
panoply of procedural protections out- 
lined in Morrissey The court held that 
the record was clear in this case that 
Harper had received no due process in 
his removal from the program. The case 
will be useful in analyzing Sandin and 
litigating removal from similar parole 
type programs. See: Harper v. Young, 6 4 
F.3d 563 (10th Cir. 1995).* 


Disciplinary Findings Must State Evidence Relied On 


A federal district court in Illinois 
reld that a disciplinary 
committee’s report finding a prisoner 
guilty of misconduct must state the 
charges the prisoner was found guilty of 
and the evidence supporting each of the 
charges. Alvin Oswalt, an Illinois state 
prisoner, filed suit under 42 U.S.C. § 
1983 claiming his due process rights 
were violated by prison officials after he 
was found guilty of escape, damage to 
property and conspiracy attempt to es- 
cape. The defendants filed a motion to 
dismiss which the court granted in part, 
dismissing Oswalt’s claims concerning 
the investigation, the time he spent in 
segregation during the investigation, the 
hearing committee’s refusal to call his 
witnesses and to accept his documentary 
evidence. Illinois prisoners also have no 
due process right not to be placed in seg- 
regation pending investigation. 

The court denied the defendants’ 
motion with regards to Oswalt’s claim 
that he was not given a written state- 
ment of the reasons for the disciplinary 
action. In its summary the committee 
said it relied on Oswalt’s admissions, 


prison records and the credibility of wit- 
nesses in finding him guilty. The court 
noted that a reviewing court must affirm 
a disciplinary ruling if there is “any evi- 
dence” in the record to support the guilty 
finding. See: Superintendents Hill , 472 
US 445, 105 S.Ct. 2768 (1985). In this 
case that standard was not met because 
Oswalt never left or failed to return to 
the prison, one of which was required to 
constitute “escape” under the Illinois Ad- 
ministrative Code (I AC). Secondly, I AC 
allows for prisoners to be found guilty of 
conspiracies or attempts but not con- 
spiracy to make attempts. 

“While the adjustment committee is 
not required by law to offer a detailed 
explanation of its reasons for finding 
plaintiff guilty, mere common sense as 
well as the most basic rudiments of jus- 
tice require some accounting of how 
plaintiff could be guilty of an offense 
when the evidence in the record would 
seem to suggest that plaintiff did not meet 
the requirements necessary to satisfy the 
charge. While recent decisions have 
whittled down the constitutional rights 
enjoyed by prisoners, due process is not 


yet an entirely hollow phrase when ap- 
plied to the interests of inmates facing 
disciplinary proceedings. To ensure that 
prison hearings do not devolve into sham 
proceedings, determinations of guilt 
must find support, at the very least, in 
the laws of physical possibility. Here 
there is ample reason to wonder how 
plaintiff could be guilty “of Escape (a 
charge whose requirements it seems he 
did not physically meet) or conspiracy 
to attempt escape (a charge that may not 
exist).” 

The hearing committee did not 
specify whether Oswalt was being found 
guilty of one or all three of the charges. 
The issue in this case was not that the 
evidence did not support the committee’s 
finding of guilt but whether there was 
reason to support the initial charges 
against Oswalt. The court held that on 
the record before it and the fact that the 
defendants had not rebutted Oswalt’s 
argument, he would not grant their mo- 
tion to dismiss. The court also appointed 
counsel to represent Oswalt in further 
proceedings. See: Oswalt v. Godinez , 894 
F. Supp. 1181 (ND IL 1995).* 
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Grievance Retaliation Unlawful 


A federal district court in Michi- 
gan has held that it is unlawful 
for prison officials to retaliate against 
prisoners who complain of misconduct 
by guards and for prison officials to read 
legal mail sent to prisoners from the 
courts. Those claims were set for trial 
and a claim that legal mail was “cen- 
sored" was dismissed because there were 
no factual allegations to support it. 
Jimmie Riley, a Michigan state prisoner 
filed several complaints against a guard, 
David Kurtz, who committed various 
acts of misconduct. Kurtz then fabricated 
a disciplinary charge against Riley in 
retaliation for his complaints. Riley filed 
suit contending that this retaliation vio- 
lated his first and fourteenth amendment 
rights. The district court denied Kurtz’s 
motion to dismiss or for summary judg- 
ment on the retaliation claim. 

The court noted that “Retaliation 
against the exercise of First Amendment 
rights is itself a violation of the First 
Amendment.” Zilich v. Longo , 34 F.3d 
359, 364 (6th Cir. 1994). The court re- 
jected Kurtz’s claim that retaliation by 
guards must “shock the conscience” be- 
fore it is actionable. “....Unless a prison 
official can demonstrate a legitimate pe- 
nological justification, he abuses his 
power if he uses his position to infringe 
upon the First Amendment rights of in- 
mates, including their right to petition 
government officials for a redress of 
grievances.” The claim that as long as a 
prisoner receives procedural due process 
protection (which is of dubious relevance 
now given the supreme court’s recent 
ruling in Sandin v. Conner) [See: PLN, 
August 1995] his allegations that guards 
issued retaliatory infractions would fail 
to state a claim have been rejected in 
Cale v. Johnson , 861 F.2d 943 (6th Cir. 
1988) and Franco v. Kelley , 854 F.2d 584 
(2nd Cir. 1988). There is some dispute 
as to the standard established by Cale. 
In Williams v. Smith, 111 F. Supp. 523 
(WD MI 1989) the court held that filing 
disciplinary charges against a prisoner 
who had earlier filed a grievance does 
not state a constitutional claim. In that 
case a different guard infracted the pris- 
oner sixteen days after he filed the 
grievance. While in this case, like Cale , 
it was the guard complained about who 
initiated the disciplinary proceedings. 


The court gives an extensive discus- 
sion to the roots of fourteenth 
amendment liberty interests and con- 
cluded that “in finding a willful violation 
by a state actor of the guarantees of the 
incorporated Bill of Rights, a court need 
not make a separate finding that such 
action 'shocks the conscience’ or is an 
'egregious abuse of governmental 
power. ’ Willful violations of enumerated 
constitutional guarantees are constitu- 
tional torts and nothing more need be 
shown.” The court held that Riley’s claim 
that Kurtz used his government position 
to limit or punish his right to petition 
the government “lies near the core of the 
First Amendment.” Numerous prison 
and non-prison retaliation cases are cited 
which will be useful to anyone litigating 
this issue. 

The court rejected the defendant's 
claim that before a prisoner can prevail 
on a retaliatory infraction claim a disci- 


O hio Penal Industries (OPI) in 
recent years has stepped up 
their campaign to entice local industry 
into using Ohio’s cheap prison labor 
force to manufacture their products. 
Their efforts have been met with con- 
siderable success. A number of Ohio 
companies have voiced their interest in 
the prospect of exploiting Ohio’s prison 
labor force. In fact, two companies have 
already signed private person contracts 
with OPI to use prison labor at the 
Chillicothe Correctional Institution (CCI). 

In April of 1993, Konica Business 
Machines, Inc. (Konica) a Windsor, Con- 
necticut based company, signed a private 
person contract with OPI to use prison 
labor to recondition Konica copiers. Pris- 
oners fresh out of a vocational training 
program for Office Machine Repair at 
CCI were recruited to work under the 
OPI-Konica contract. Prisoners were 
paid between 350 and 470 an hour for 
their labor. The reconditioned copiers 
were eventually sold or leased by Konica 
to other companies in Ohio and other 
states. 

The contract between OPI and 
Konica was terminated in May of 1994 


plinary committee must have dismissed 
the infraction. While such a standard 
may be appropriate in criminal cases, 
those proceedings have substantial pro- 
cedural safeguards which prison 
disciplinary hearings do not have. The 
court also expressed concern that such a 
standard would create unw arranted pres- 
sure on hearing officers not to dismiss 
disciplinary cases. It also noted that fed- 
eral courts need not defer to the factual 
findings of DOC hearing officers. 

Riley also stated a claim regarding 
Kurtz reading his incoming legal mail 
because prisoners have a well established 
right to exchange confidential mail with 
the courts. The court denied Kurtz quali- 
fied immunity holding that the law was 
clearly established that retaliation 
against prisoners was unconstitutional as 
was reading prisoner’s legal mail from 
the courts. See: Riley v. Kurtz , 893 F. 
Supp. 709 (ED Ml 1995). ■ 


because Konica experienced legal prob- 
lems related to their contract with OPI. 
Evidently, there was some concerns 
about the legality of an out-of-State com- 
pany using prison labor to produce 
products which were sold or leased on 
the open-market in Ohio. In addition, the 
reconditioned copiers were labeled as 
“Reconditioned By Konica,” when in fact 
the copiers w ere reconditioned by prison 
labor. There were no markings or other 
indications on the finished products to 
show that prison inmates had actually 
reconditioned the copiers. 

Recently, in August of 1995, OPI 
signed a private person contract with 
Perry Corporation (Perry), a copier 
dealership based in Lima, Ohio, to re- 
condition copiers. The OPI work area for 
reconditioning copiers is being retooled 
and inmates reorganized to begin recon- 
ditioning copiers for Perry . The prisoners 
will be paid the same wages as in the 
past for private person contracts. The 
contract with Perry is for OPI to initially 
recondition 200 copiers. Perry has prom- 
ised to use OPI and prison labor in the 
future to recondition several hundred 
copiers. ■ 


Exploitation of Ohio Prison Labor 

by William Ridenour 
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Peruvian POWs Rescued 


[Editor sNote: Since 1980 the Com- 
munist Party of Peru (PCP) has waged 
a people 's war in an effort to overthrow 
the US supported regime in Peru. That 
struggle suffered a major setback in 1992 
when the party's chairman, Abimael 
Guzman, and several members of the 
central committee were captured by the 
Peruvian secret police . Since then the 
people 's war has continued; subjected 
to an almost total news blackout amid 
claims by the government that the PCP 
has been defeated. The Peruvian gov- 
ernment holds several thousand political 
prisoners in abysmal conditions. [See: 
PLN, Vol. 3, No. 9.] In the past , the gov r_ 
eminent has murdered hundreds of political 
prisoners in periodic massacres. The fol- 
lowing article was translated by PLN 
from El Diario Internacional, a maga- 
zine published in Belgium by exiled 
jo urn alist Luis A rce Borja. This is the first 
time it has appealed in English. For more 
information about political develop- 
ments and struggle in Peru contact: The 
New Flag, 30-08 Broadway, Suite 159, 
Queens, NY 11106.] 

I n a violent operation, a column 
of the People’s Liberation Army 
(PLA) composed of 50 guerrillas, at- 
tacked a police convoy and liberated 
eight prisoners of war. The rescue op- 
eration took place on the central highway 
(between Huanaco and Pasco). The 
battle between police and guerrillas took 
place at 4 AM on December 7, 1995. 

The military convoy was composed 
of 30 policemen and two armored ve- 
hicles. The eight prisoners were in one 
of the vehicles along with a dozen po- 
licemen armed with rifles and machine 
guns. The eight combatants had been 
captured in the early days of December. 
According to the government they were 
high ranking commanders of the Maoist 
guerrilla. It is for this reason that the 
leaders of the anti-subversive struggle 
decided to transfer them to Lima to sub- 
mit them to the 44 scientific” treatment of 
the National Intelligence Service (SIN). 
[Editors Note. The Peruvian political 
police routinely tortures, rapes and oth- 
erwise mistreats those unfortunate 
enough to be in their custody.] The PCP 
had carefully prepared "operation res- 
cue” for a week. The order from the 


People’s Liberation Army was impera- 
tive: “Save the lives of the comrade 
prisoners.” It was known that the SIN 
had plans to murder the Maoists in the 
hands of police. The PLA designated the 
guerrilla contingent that would be re- 
sponsible for carrying out the action. 

The night before the operation ev- 
erything was ready for the attack. The 
guerrilla column had divided itself into 
three parts. One part, composed of 30 
combatants armed with light rifles and 
grenade launchers, would be in charge 
of carrying out the frontal assault against 
the police vehicles. This group would 
have theLmission of protecting and res- 
cuing the prisoners. Another part, 
composed of 10 guerrillas, would remain 
on the fringes of the battle in order to 
confront any possible help, by air or by 
land, that the police convoy might re- 
ceive. A third part of the column, 
composed of 10 comrades, heavily armed 
with missiles and bazookas, would take 
exclusive charge of covering the retreat 
by the rest of the column at the end of 
the encounter. 

The attack on the police convoy 
would have to be carried out openly. The 
target (the police) would be moving. This 
was an operation with high military risks. 
The time and the circumstances had not 
allowed planning an ambush. The at- 
tack would take place on an open 
highway. 

It was four in the morning and daw n 
had not yet lit up the sky. The open road 
wound through the mountains of the low 
Andes. The two police troop carriers 
were gray dots on the dark panorama. 
From a distance, without the police no- 
ticing, the two vehicles in which the 50 
guerrillas were mobilized, appeared. One 
of the trucks with guerrillas surprisingly 
accelerated and passed the first vehicle 
in the police convoy. It placed itself in 
front and braked suddenly. Simulta- 
neously the other truck with guerrillas 
placed itself behind the last police ve- 
hicle. The police convoy was 
immobilized. Instantly the guerrillas 
began the assault and fierce olfensive. A 
grenade hit the middle of the truck with 
the bulk of the policemen. 

The attack was quick and violent. 
The majority of the policemen fled to- 
wards the mountains and bushes. On the 


floor of the trucks were the bodies of sev- 
eral policemen shattered by the 
explosions from the missile launchers. 
The rescue commando entered one of the 
vehicles where the eight prisoners were 
chained. One of the policemen tried to 
use his weapon. One bullet fired by a 
guerrilla perforated his head. The sur- 
vivors surrendered and begged 
forgiveness. They surrendered their 
weapons and they were allow ed to re- 
cover their wounded. ■ 

Jury Not Waived in 
“Doubtful Situation” 

T he fifth circuit court of appeals 
held that a plaintiff’s right to a 
jury trial is not waived unless the plain- 
tiff was clearly informed that an 
evidentiary hearing before a magistrate 
would constitute a trial. Darrell McAfee, 
a Texas state prisoner, filed suit against 
various policemen and prison officials. 
The action was referred to a magistrate 
and after the magistrate held an 
evidentiary hearing, she recommended 
dismissal of the action, holding McAfee 
had failed to meet his burden of proof 
The action was then dismissed. McAfee 
had previously demanded a jury trial. 

The court of appeals vacated and re- 
manded the dismissal, holding that it was 
not clear that a trial w as being held. The right 
to a jury trial is a fundamental right and 
courts should “indulge every reasonable pre- 
sumption against waiver. ... A waiver should 
not be found in a k doubtful situation.’” 
The court held that McAfee did indeed 
face a "doubtful situation” because the 
magistrate initially referred to the proceed- 
ing as an "evidentiary hearing” then later 
called it a “trial” without explaining the dif- 
ference between the two . The court noted that 
the Assistant Attorney General asserted the 
proceeding w as a hearing, not a trial. “Thus, 
if the defendants’ lawyer reading the 
transcript does not know that the hear- 
ing was a trial, McAfee’s contention that 
he did not understand that the magis- 
trate was conducting a trial rings true.” 

The magistrate erred in holding the 
§ 636(b)(1)(B) hearing in the face of a 
timely jury demand. The dismissal was 
vacated and the case remanded for fur- 
ther proceedings. See: McAfee v. Martin , 
63 F.3d 436 (5th Cir. 1995). ■ 
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Seventh Circuit Decides “Mail Box” Rule 


procedure for depositing the former.” 
The trial judge in this case had ruled that 
the notice of appeal was given to the 
guard within the time limit for the no- 
tice of appeal to be filed. The appeals 
court affirmed this ruling, holding it was 
not “clearly erroneous.” Reaching the 
merits of the claim, the court affirmed 


dismissal. Readers should research what 
the relevant case law on this issue is in 
their circuit. A lot of litigation on this 
issue can be avoided simply by meeting 
deadlines in a timely manner and not 
waiting until the last minute to file plead- 
ings. See: Thomas v. Gish , 64 F. 3d 323 
(7th Cir. 1995). ■ 


Michigan ACLU Protests Religious Prison College 


T. 


''he ACLU of Michigan has sent 
a complaint to the attorney 
general’s office against Spring Arbor 
College, which holds a $560,000 DOC 
contract to teach college courses at four 
Michigan state prisons. The complaint 
was filed after the school sent out letters 
to prospective faculty stating they would 
only hire “active Christians who embrace 
Jesus Christ in their everyday living and 
have a Master’s Degree in the area they 
will be teaching.” 

The ACLU has pointed out that state 
law requires all state contracts to con- 
tain a clause that the contractor does not 
discriminate on the basis of religion or 
any other factors. The college denied that 
it does any proselytizing among prison- 
ers and states that it is simply a Christian 


school that wants to employ Christian 
teachers. The ACLU maintains that the 
school is an unqualified bidder based on 
its religious discrimination. As a practi- 
cal matter, taxpayer money should not 
be used to finance religious institu- 
tions — that is what the separation of 
church and state is all about. While free 
citizens may choose to go to religious 
schools, prisoners have no choice in 
what schooling they attend; they 
must attend what the DOC provides 
them or go without. The DOC did not 
respond to media inquiries for com- 
ment. ■ 

Source: Jackson Citizen Patriot , 
9-22-95. 


Genital Groping States Claim 


I n a case of first impression in that 
circuit, the court of appeals for the 
seventh circuit ruled that a prisoner’s 
pleadings are considered “filed” with the 
court when they are given to prison offi- 
cials for mailing. The case involves an 
Illinois state prisoner who gave his no- 
tice of appeal to a prison guard for 
mailing two days before the notice was 
due; the notice was actually mailed three 
days later, one day after it was due. Court 
deadlines for filing documents are 
crucial in many cases because strict 
time limits govern courts’ jurisdic- 
tion to hear matters. In this case, if 
the appeal had not been filed in a 
timely manner the court would have 
lacked jurisdiction to hear the matter on 
its merits. 

The court gives an extensive discus- 
sion of how Houston v. Lack , 487 US 
266, 108 S.Ct. 2379 (1988), which holds 
that pro se prisoner litigants have “filed” 
their appeal notices when they deliver it 
to prison officials for mailing, has been 
applied by the various circuit courts. 
Some circuits, such as the tenth in United 
States v. Leonard , 937 F.2d 494 (10th 
Cir. 1991) have held that prisoners must 
send their pleadings as “legal mail” in 
order for Houston to apply. Several other 
circuits have held that it is not neces- 
sary 7 for prisoners to send their pleadings 
via “legal mail” for Houston to apply. 
The court expressed concern about the 
different burdens of proof associated 
with these different standards. In 
particular, the court stated that re- 
quiring prisoners to use a “legal 
mail” system might be unworkable 
for prisoners in segregation units and 
that having one system for segregated 
prisoners and one for those in popu- 
lation would complicate the principles 
in Houston. 

The Federal Rules of Appellate Pro- 
cedure 4(c) state that to be timely, a 
prisoner’s notice of appeal must be de- 
posited in the prison’s “internal mail 
system” by the due date. But that term is 
not defined. The court held that the pris- 
oner giving the guard his notice of appeal 
w as a proper method of depositing mail 
in the prison’s internal mail system. “It 
may be significant that the new rule does 
not distinguish between ‘legal’ and other 
mail or require the prisoner to follow 7 the 


A federal district court in New 
York held that a prisoner’s al- 
legations of sexual harassment state a 
claim for a violation of the eighth amend- 
ment. Julio Hunt, a New York state 
prisoner, filed suit claiming that he had 
his penis and testicles squeezed and 
rubbed by a guard during pat frisk 
searches. Hunt also claimed the guard 
inserted his thumb into his anus and 
patted and squeezed his buttocks. 
Hunt reported these incidents to 
prison officials who did nothing. 
Hunt filed suit claiming that the 
fondlings w ere done as part of a con- 
spiracy to racially discriminate against 
him and that the searches violated his 
eighth amendment rights. The defen- 
dants filed a motion to dismiss which 
the court granted in part and affirmed 
in part. 

The court dismissed Hunt’s racial 
discrimination claims holding there was 


nothing to show 7 that they were part of a 
conspiracy or done with racial animus. 
The court denied the motion to dismiss 
regarding the eighth amendment claims. 
The court held that the force used by 
the defendant guard during pat frisk 
searches clearly violates contempo- 
rary standards of decency. Hunt 
alleged that the defendant’s conduct 
violated his right to be free from cruel 
and unusual punishment in the form 
of sexual molestation during three 
pat frisk searches. The eighth amend- 
ment bans the use of force that is 
“repugnant to the conscience of man- 
kind.” “...This court believes such 
conduct, if true, could rise to this 
level of ‘repugnance,’ thereby violat- 
ing the Eighth Amendment.” Readers 
should note this was not a ruling on 
the merits but one on a motion to dis- 
miss. See: Hunt v. Coughlin , 895 F. 
Supp. 35 (ND NY 1995). ■ 
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Damn Lies and Statistics 


M ost PLN readers are well in the state houses, but through the me- of prisoner-initiated lawsuits rose dur- 
aware of the conservative PR dia via a well coordinated PR campaign, ing that period, it actually decreased on 
campaign designed to convince legisla- Media outlets across the country have a per capita basis, 
tors and the voting public that the courts been fed “Top Ten” frivolous prisoner According to Department of Justice 

are threatened with drowning in a del- lawsuit press releases, and since prison- figures there were 882,500 state and feu- 
uge of prisoner-initiated litigation. The ers are a favorite scapegoat of the media, eral prisoners in 1992. Considering that 
National Association of Attorneys Gen- those press releases received prominent they filed 26,800 lawsuits, that indicates 
eral (NAAG) has developed model coverage. about one lawsuit for every 33 prison- 

legislation designed to severely limit To lend credence to their anti-pris- ers. 

prisoner-initiated litigation. Thislegis- oner propaganda, the press releases Are prisoners “more litigious” than 
lation has been passed or is being typically cite statistics "proving” how the rest of society? The National Center 
considered by most states. [See: "TX pervasive the problem of prisoner litiga- for State Courts recorded 14.8 million 
Anti-Litigation Law” in the Jan. ’96 is- tion is. Oft cited are figures such as the civil lawsuits filed by the general public 
sue of PLN] The U.S. House of following: In 1986 the Administrative in 1993. Using 1990 census figures to 
Representatives passed the Stop Turn- Office of the U.S. Courts counted about estimate the total U.S. population at 250 
ing Out Prisoners Act (STOP) last fall. 22,000 § 1983 lawsuits filed by prison- million, that means the public filed one 
When the bill reached the Senate, Sena- ers. In 1992 the number of prisoner § civil lawsuit for every 17 Americans, 
tors Orrin Hatch and Bob Dole 1983 lawsuits was approximately 26,800 That is almost twice the rate at which 
substituted their Prisoner Litigation Re- - a 22 percent increase in just six years! prisoners litigate! 
form Act (PLRA) for the STOP The NAAG press releases provide no fur- But those figures are for state courts, 

language, and that version passed the ther statistical analysis, implying that Who is the plaintiff in most lawsuits 

Senate in September. The final version none is needed. Consider, however, the settled by the federal courts? The fed- 

of the bill was vetoed by President following: eral government is the plaintiff in more 

Clinton and as of this writing is back in In that same six-year period (1986- civil suits adjudicated by federal courts 

congress for further revisions. 1992) the number of prisoners increased than prisoners and private citizens com- 

The NAAG’s campaign to target 62 percent. So even though the number bined. ■ 

prisoner litigants is being waged not only 

Georgia Prisons Enter Dark Ages 

A ccording to a PLN reader in then filling them in, only to dig it up great lungs. Gamer is rescinding the ban 

Georgia, “Our ex-[Prisons] again.” Garner's work program pleased on smoking by prisoners. Beginning 

Commissioner, Dr. Allen Ault, got into state lawmakers who are “frustrated by Februaiy 1, prisoners will be allowed to 

a battle with Zig-Zag Zell Miller the constant barrage of lawsuits filed smoke in designated outdoor areas. Gar- 

[ Georgia’s Governor] . Miller ordered against the state by inmates.” Gamer told ner explained the smoking ban reversal 

him to cut-off TV’s and phones during them, “I hope with my work program by pointing out that it was “an idea that 

the day. cut the phone time to 10-min- they’ll have less time to practice law.” looks wonderful on paper, but it’s an 

utes per call, and take out the weights. Garner also told lawmakers that he absolute nightmare. You did not stop 

Ault quit, then parole board chairman intends to cut 1,000 middle-management smoking in prisons. You raised the price 

Wayne Garner took over as Commis- jobs from the department in the next year of cigarettes to $20 a piece.” Georgia is 

sioner. The extent of Garner’s prior and use the savings to hire more guards and the second state to reinstate smoking in 

management experience was as a small- offset other costs. To make it easier to hire prisons after banning tobacco. Prison 

town undertaker.” the additional guards. Garner said that officials in Vermont did the same after 

Within two weeks after assuming he’d make the entrance test for hiring easier, they realized the smoking ban contrib- 

office in late December, Garner, a long- “because too many applicants flunk it.” uted to staff corruption because guards 
time crony of Miller, made a speech to He also unveiled a plan to make those were willing to smuggle packs of ciga- 
the state legislature. “We have 60 to 65 prisoners who “ain’t fit to kill” more “fit” by rettes into the prison for $50 - $80 per 
percent of our inmate population that requiring them to walk four miles a day. It is pack. 

truly want to do better ... but there’s an- not clear whether these walks will take place As our G A correspondent said, 

other 30 to 35 percent that ain’t fit to before or after the prisoners dig their holes “Look for some dark ages directives to 

kill and I’m going to be there to accom- and fill them back in again. “Inmates do come down in Georgia; Garner is the 

modate them,” he told lawmakers. not need to lift weights,” he said. “We’re man to do it. It’s gonna get raw in the 

In a memo to prison wardens, Gar- not looking for Mr. and Mrs. America. Peach State, just in time for the Oiym- 

ner ordered them to immediately put We’re looking for people with strong pics [coming to Atlanta] this summer ” g 

100% of their prisoners to work. Gar- hearts and great lungs who don’t cost so 

ner said no job is too insignificant even much to keep up.” ^ D H 1VI *1 

if it’s “digging large holes or ditches, However, in apparent contradiction ources. ea er ai , 

to his commitment to strong hearts and C orrections Digest 
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Arizona’s New Tin Horn Dictator 

by O’Neil Stough 


T he tyrannical rule of Arizona 
prison director, Sam Lewis, 
came to an end with his resignation in 
December, 1995. PLN has previously 
reported the oppressive tactics employed 
by Lewis which rolled back many of the 
gains made by prisoners during the 
1960's and 70 ’s. Prisoners struggled 
through riots, strikes, and deaths - sac- 
rificing blood, sweat and tears - to bring 
about a degree of dignity and decency to 
prison management policies. 

Lewis, however, failed to heed the 
lessons of the past. He instilled a state- 
wide campaign of repressive policies 
designed to return Arizona’s prisons to 
the barbaric times of the past. His man- 
agement style earned him the title given 
him in the press by attorney John Franks 
who referred to Lewis as a tin horn dic- 
tator. 

The August 1994 issue of PLN (Op- 
pression on the Rise in Arizona) reported 
how Lewis took most personal property 
from prisoners, such as cassette players, 
CD’s, clothing, gloves, cold weather ap- 
parel. He also reduced the variety of food 
items available through commissary or- 
ders to mere candy items. PLN accurately 
predicted what the outcome of such poli- 
cies would be. 

Under Lewis, the entire Arizona 
prison system experienced a marked in- 
crease of tension and violence. As 
Lewis’s regressive policies bloomed full 
in 1994 and 1995 so did the prisoners’ 
response, as reported in the June 1995 
issue of PLN (Winds of Unrest Blowing 
Over Arizona). Those disturbances and 
riots were a harbinger of things to come. 

During Lewis’s reign he imple- 
mented policies such as one which 
forbids prison staff from addressing pris- 
oners as sir, Mr., Ms., or Mrs. Instead 
staff are required to address prisoners as 
“inmate” or by their last name only. Just 
before Lewis resigned he implemented 
a chain gang for death-row prisoners, as 
well as chain gangs for prisoners in lock- 
down units throughout the state. 

Also during his ten-year reign Lewis 
closed halfway houses, and most reha- 
bilitation programs were eliminated or 
severely reduced. While Lewis pro- 
claimed that treating prisoners harshly 
would be a deterrent to crime, the oppo- 


site appears to be true. The recidivism 
rate during his reign steadily increased. 
Many are leaving Arizona prisons bent 
on destruction as they feel that society 
has supported the repressive policies, and 
therefore no mercy will be shown in turn. 

The new prison director, Terry 
Stewert, is cut from the same mold as 
Lewis. Already, in the short time since 
Stewert was appointed, he is being 
termed just another tin-horn dictator. 
Shortly after he took the reigns of office, 
Stewert ordered all movies forfeited, and 
that no future movies be bought or 
rented. He also canceled all premium 
cable channels. The movies and cable 
channels were paid for by the Activities 
and Recreation fund. This fund receives 
its revenue from the profits of services 
paid for by prisoners themselves (com- 
missary purchases, telephone calls, etc.) 
and not from tax-payer money. He fur- 
ther ordered that all TV systems have a 
master cut-off switch which “shall be 
under the direct control of the w arden of 
each facility.” As of January 16, 1996, 
all TV’s are cut-off from midnight to 
6:00 am, and on weekends from 2:00 - 
6:00 am. Each warden can cut off all 
TV’s at his or her discretion, so censor- 
ship of varying kinds is anticipated. 

Stewert ’s next focus was on food 
services. The following items were re- 
moved from the rotation menu: Texas 
French toast, cinnamon rolls, dinner 
rolls, biscuits, apple crisp and brownies. 
They were replaced by white bread or 
sugar cookies. 

On December 27, 1995, just days 
after the new policies were announced, 
200-plus prisoners at the Safford Tonto 
Unit, a medium security facility, went on 
a rampage, causing extensive damage._ 

DOC spokesperson Mike Arra said 
it was "a racial incident between blacks 
and whites.” The true cause is the ten- 
sion that has been growing under Lewis 
and that is now intensifying under 
Stewert. 

Oppressive and inhumane prison 
policies were common to U S. prisons in 
the 1960’s and 70’s. They were not a 
deterrent then, and they are not now. 
They only lead to riots, violence, destruc- 
tion and death.® 


Michigan Consent 
Decree Not Changed 

I t seems that not a year goes by 
where PLN does not report at least 
two or three rulings concerning the on- 
going effort by the Michigan DOC to 
vacate the various consent decrees it en- 
tered into with prisoners to settle various 
conditions lawsuits in the 1980’s. Rather 
than fulfill the obligations it chose to 
enter into an agreement to undertake, the 
MIDOC has preferred to avoid compli- 
ance and challenge the decrees at least 
once a year. This is the latest installment 
of Hadix v. Johnson , a class action suit 
challenging conditions at the state prison 
in Jackson. This case has been going up 
and down the courts for some fifteen 
years now with no end in sight. The de- 
fendants sought dissolution of the 
consent decree because “public opinion 
with regard to the Tights’ of prisoners 
has changed.” 

The issue in this case concerns pro- 
visions in the consent decree mandating 
prisoners have at least seven hours of 
meaningful out of cell activity time on 
weekdays and five on weekends. Rufo v. 
Inmates of Suffolk County Jail , 502 US 
367, 112 S.Ct 748 (1992) set forth the 
standard that must be met in order for a 
party to change or modify a consent de- 
cree. The court held that in this case the 
defendants had not met that standard. 
Specifically, none of the circumstances 
that the defendants claimed were “changed” 
were unforseeable at the time the decree w as 
entered. The court rejected the idea that a 
change in "public opinion” concerning pris- 
oners’ rights is a condition warranting 
modification of a consent decree. 

The court noted that the decree was 
accomplishing the goals it was meant to 
accomplish, namely a reduction in the 
levels of violence and overcrowding. 
“Since there was an extrinsic purpose in 
the plan to improve certain conditions, 
and some of these conditions are actu- 
ally improving as the plan is being 
implemented, it would be perverse to 
modify the plan simply because it con- 
tributed to improving the very conditions 
it was intended to improve.” 

This ruling is highly specific to 
Michigan prisoners and will primarily 
interest them. This is only the latest chap- 
ter in an ongoing saga. S oe\Hadixv Johnson, 
896 F.Supp. 697 (ED MLL995). ■ 
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Pelican Bay Psychiatrists Resign in Protest 


I n the August ’95 issue of PIN we 
reported Madrid v. Gomez , the 
suit challenging conditions at the Peli- 
can Bay State Prison in Crescent City, 
CA. Federal district court judge, Thelton 
Henderson, ordered the California De- 
partment of Corrections (CDC) to 
implement significant improvements in 
the mental health treatment of Pelican 
Bay prisoners and to discontinue the 
practice of housing mentally ill pris- 
oners in the Special Housing Unit 
(SHU). 

Dr. Robert Benson, the former chief 
psychiatrist at Pelican Bay resigned on 
November 22, 1995. After Benson criti- 
cized CDC superiors for allowing the 
continued poor conditions and hostile 
environment at Pelican Bay, he was re- 
moved as chief, placed on “special 
assignment” and told not to talk to the 
rest of the psychiatric staff. “I was put 
in a 12-by-12-foot office doing nothing,” 
Benson said. “I was not allowed to 
consult with colleagues on the prison 
staff.” 

Benson and another former Pelican 
Bay psychiatrist Dr. John Morris, voiced 
their criticism of the CDC mental health 
system’s failings in a letter by their at- 
torney, Gregory Hartwell, to district 
court judge Henderson. Morris, who 
took over as acting chief psychiatrist af- 
ter Benson was “exiled” to his 12-by-12 
do-nothing office, also quit in Novem- 
ber after he too was removed as acting 
chief as a result of conflicts with superi- 
ors. “My methods weren’t approved of,” 
Morris said. “When I sent 10 inmates 
out of the [prison] system to be cared for 
by the Depa rtment of Mental Health, the 
corrections staff didn’t like that. In my 
opinion, they objected to this because it 
made them look bad and deficient in 
their care of these inmates who shouldn’t 
have been left languishing in isolated 
cells.” 

Lieutenant Mike McDonald, 
spokesman for the prison said that “we 
still have approximately 30 seriously 
mentally ill inmates left in the SHU, and 
they are in the process of being re- 
moved.” But Donald Specter, a lawyer 
representing prisoners, questioned the 
claim that only 30 mentally ill prison- 
ers remain in the SHU because prison 
officials "have never done an adequate 


survey of the unit to determine the pris- 
oners who are mentally ill. The evidence 
at trial showed that 25 to 50 percent of 
those [1,530] in the [SHU] unit were 
mentally ill.” Judge Henderson has yet 
[as of Dec. 95] to schedule a date for a 
hearing to make a determination on 
which prisoners can be safely housed in 
the SHU. 

“The biggest problem is the Depart- 
ment of Corrections itself,” Morris said. 
“The department has a punitive mental- 
ity by the nature of the organization. 
That mentality is not always under- 
standing of people with mental illness, 
and they therefore think inmates are fak- 
ing. In fact, they are rarely faking,” 
Morris said. 

Both doctors said care of the 
system’s thousands of mentally ill pris- 
oners should be turned over to the 
Department of Mental Health. “If you 
treat them, then their life will be better 
in prison, and the prison will run bet- 
ter,” said Benson. “If you don’t treat 
them and release them, then you have 
more crazies on the streets, and they usu- 
ally come right back.” 

The striking thing about the story 
of these two former chief psychiatrists — 
the way they were sanctioned by the CDC 
for implementing reforms, and the fact 
that they were essentially forced to re- 
sign — is that eventually the CDC will 
find a chief psychiatrist willing to “go 
along with the program” of perpetuat- 
ing neglect and abuse of California’s 
mentally ill prisoners, whose numbers are 
estimated to be as high as 20,000. The 
bottom line is that providing humane 
mental health treatment to these prison- 
ers is more expensive than simply caging 
them. Unless the CDC is forced to imple- 
ment dramatic improvements in the 
treatment ofmentally^ iilpri soners, noth- 
ing will change. 

Although judge Henderson ordered 
such changes over a year ago, the above 
story is illustrative of the fact that the 
CDC has no intention of complying. The 
Madrid v. Gomez decision was hailed as 
“a moral victory for prisoners” but it is 
proving to be a hollow one. ■ 

Source: San Francisco Chronicle 
(12/9/95) 


RFRA Applies to 
Retaliation Claims 

federal district court in Colo- 
ado has held that the Religious 
Freedom Restoration Act (RFRA), 42 
U.S.C. § 2000bb(b)(l) applies to pris- 
oners’ retaliation claims. John Hall, a 
Colorado state prisoner, filed suit under 
the RFRA and § 1983 claiming prison 
officials retaliated against him by 
placing him segregation, moving him 
to different prisons and putting false 
information in his prison file in re- 
taliation for Hall’s exercise of his 
religion and his race. Hall is a min- 
ister in the Nation of Islam. 
Beginning in 1992 Hall was sub- 
jected to a series of transfers to other 
prisons in Colorado. Prison officials 
claimed the transfers were due in part 
to confidential information linking 
Hall to work stoppages and other dis- 
ciplinary infractions. 

The district court denied the defen- 
dants’ motion for summary judgment, 
holding that disputed issues of fact pre- 
cluded summary judgment. The court 
analyzed the RFRA claim under Werner 
v. McCotter , 49 F.3d 1476 (10th Cir. 
1995) and held that Hall had stated a 
claim that he was denied an oppor- 
tunity to practice his faith by being 
subjected to retaliatory transfers and 
being prohibited from wearing reli- 
gious headgear. The court rejected 
the defendants’ contention that the 
transfers were not punitive by noting 
that even transfers to same custody 
level prisons can be punitive if there 
is a difference in the programs avail- 
able. 

The most significant part of the rul- 
ing is that the court held that the RFRA 
applies to prison officials’ retaliatory 
actions taken as a result of their actions 
to burden prisoners’ .exercise of their re- 
ligious freedom. However, the court held 
that in thlscase the defendants were 
entitled to qualified immunity be- 
cause the RFRA was not enacted until 
after the transfers in this action took 
place, even though the RFRA is ret- 
roactive in effect. Thus, Hall would 
only be entitled to equitable relief if 
he prevailed at trial. See: Hall v. 
Griego , 896 F. Supp. 1043 (D CO 
1995). ■ 
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Jailhouse Lawyers Retain Right to Assist Prisoners 


T he court of appeals for the ninth 
circuit has held that prison of- 
ficials are not entitled to qualified 
immunity when they punish a jailhouse 
lawyer for assisting another prisoner 
Terry Newell, an Alaska state prisoner, 
was employed as a prison law library 
clerk and had a computer in his cell. In 
1989 prison guards confiscated some 59 
pages of computer generated rough draft 
legal pleadings Newell had written for a 
borderline retarded prisoner Newell was 
infracted for violating 22 AAC 
05.400(d)(7), “possessing anything not 
authorized for retention or receipt by the 
prisoner, and not issued through regular 
facility channels.” Newell was found 
guilty by a disciplinary committee and 
given a verbal reprimand. After this in- 
cident the Alaska DOC issued a memo 
more explicitly banning prisoners’ pos- 
session of other prisoners’ legal 
materials. 

After exhausting his administrative 
and state remedies Newell filed suit in 
federal court. The district court granted 
summary judgment in favor of Newell. 
The sole issue on an interlocutory ap- 
peal by the defendant prison officials was 
whether the defendants were entitled to 
qualified immunity from money dam- 
ages. The appeals court held that 
prisoners had a clearly established right 
to assist other prisoners in legal matters 
without being punished. 

The court noted that this was not a 
"court access” case because this involved 
a prisoner dispensing, not seeking, le- 
gal assistance. In Rizzo v. Dawson , 778 
F.2d 527, 531 (9th Cir. 1985) the court 
held: “Assisting in litigation to vindicate 
civil rights. . . and associating for the pur- 
pose of assisting persons seeking legal 
redress are protected by the first amend- 
ment.” In Johnson v. Avery, 393 US 483, 
89 S.Ct. 747 (1969) the supreme court 
held prisoners have a first amendment 
right to assist each other in litigation but 
that that right can be restricted by prison 
officials. Such restrictions can limit the 
time or place of assistance but must be 
reasonably related to legitimate penologi- 
cal interest. “Limitations may not be 
imposed arbitrarily or without reason.” 

“In enacting restrictions on 
Jailhouse lawyers,’ we have implicitly 
adopted the proposition that there is a 


fundamental right to provide legal as- 
sistance. Within Johnson’s guarantee of 
the right of mutual inmate assistance is 
the derivative right, vested in Jailhouse 
lawyers’ to provide legal assistance to 
others.” Rulings from several other 
courts are cited that agree with this hold- 
ing. 

The court noted that while proper 
time, place and manner restrictions can 
be adopted by prison officials to curtail 
the first amendment rights of jailhouse 
lawyers, they did not do so in this case. 
The court held that the above rule under 
which Newell was disciplined was not a 
reasonable restriction on jailhouse law- 
yers. Moreover, Newell was acting in his 
capacity as the designated law librarian 
and was assisting a mentally handi- 
capped prisoner, “the very type of person 
Jailhouse lawyers’ were meant to aid.... 
Thus, Newell’s right to have legal mate- 
rials, including those of another inmate, 
in his cell was clearly established.’^ 

Newell also claimed his right to due 
process had been violated because he had 
not been given any prior notice that he 
could be disciplined for possessing an- 
other prisoners legal materials, “ft is 
axiomatic that due process requires fair 
notice of prohibited conduct before a 
sanction can be imposed. This principle 
applies within the prison setting.” 22 
AAC 05.400(d)(7) made no reference to 
the type of work Newell was conducting 
or to jailhouse lawyers in general. Like- 
wise, no rule or policy banned his 
conduct at the time. That a memo dis- 
cussing what items could be held by 
jailhouse lawyers was enacted after 
Newell was punished “indicates that the 
rule was imposed arbitrarily and with- 
out reason against Newell.” Thus, 
application of the rule against Newell 
violated due process. 

In denying the defendants qualified 
immunity the court held: “No reasonable 
officer in this case could have believed 
on March 30, 1989 that his confiscation 
of the legal materials was lawful. As 
noted by the magistrate’s recommenda- 
tion, the uncontroverted evidence 
supplied by the defendant indicates that 
departmental policy as of October 5, 
1988 permitted Jailhouse lawyers’ to 
posses legal materials belonging to other 
inmates.” Thus a reasonable guard would 


have known that confiscation of the le- 
gal materials from the designated law 
librarian’s ceil would be unlawful. The 
appeals court affirmed the denial of 
qualified immunity. See: Newell v. 
Sauser , , 64 F.3d 1416 (9th Cir. 1995). ■ 

Texas Guard 
Killed by Riot Shield 

H arry Landis, a 58-year-old 
Texas prison guard collapsed 
after being shocked by an electrified 
riot shield during a training session. 
Guards were being trained in the use 
of the “electronic capture shield” de- 
signed to subdue prisoners. The 
device delivers a shock of 40,000 to 
50,000 volts of -electricity through 
copper strips running the width of the 
shield. 

According to prison spokesman 
David Nunnelee, use of the shields, 
which were first put to use against 
prisoners in September, 1995, was 
suspended until an investigation into 
the guard’s death is complete. 
Nunnelee said that it is “highly un- 
likely” the electric jolts caused the 
guard’s death. 

Witnesses to Landis’s death say that 
prior to the start of the training session 
he asked a question about how the 
shield might affect someone with heart 
trouble. Landis was told that “litera- 
ture from the manufacturer indicates 
that the shield should have no effect 
on anyone with heart trouble or a 
pacemaker.” 

John McDermit, president of Nova 
Products, Inc., the Cookeville, Tennes- 
see-based company that makes the 
shield, said prison officials had told him 
that Landis had a heart condition. 
“We're very sorry this happened,” 
McDermit said. “But there certainly w ; as 
no connection between his training” and 
his death. 

An autopsy was conducted on 
Landis, but County officials declined to 
release a preliminary autopsy report be- 
cause they “had vet to complete their 
inquiry.” ■ 

Source: Houston Chronicle 
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No Jurisdiction for Some Qualified Immunity Appeals 


T he court of appeals for the 
fourth circuit held that it lacked 
jurisdiction to hear an appeal by prison 
officials accused of being deliberately 
indifferent to the safety of a prisoner 
where they stood by while he was at- 
tacked and stabbed by a drunken 
prisoner. The defendants had sought 
summary judgment and qualified immu- 
nity in the district court and both motions 
were denied. The lower court held that 
there were material issues of disputed 
fact concerning actions by prison offi- 
cials and that under Presslyv. Hutto , 816 
F. 2d 977 (4th Cir. 1987) prisoners in the 
fourth circuit have a right to be protected 
from harm by other prisoners. 

The appeals court dismissed the ap- 
peals and published the ruling because 
until Johnson v: Jones, 115 S.Ct 2151 (1995), 
[PLN, September 1995] the fourth was one of 


the circuits where civil rights defendants could 
appeal both the facts in a case and the quali- 
fied immunity question before trial. Readers 
should note that appellate jurisdiction is a 
threshold issue that must be addressed be- 
fore a federal appeals court will hear an appeal 
on the merits. Rulings involving government 
officials’ qualified immunity involve two de- 
terminations: whether the constitutional 
right(s) at issue were “clearly established” at 
the time they were violated and whether 
any genuine issues of fact exist as to 
whether the defendant officials might 
have nevertheless believed their conduct 
did not violate that right. 

“ Johnson essentially requires an ap- 
pellate court considering whether (and 
to what extent) it has jurisdiction to en- 
tertain an interlocutory appeal from such 
an order to determine whether the ap- 
pellant is seeking review of the 


clearly-established-law determination (a 
'purely legal’ issue), or of the genuine issue 
of material fact determination (a Tactual is- 
sue’), or possibly, of both. The 'purely 
legal’ issue is immediately reviewable 
(hence appealable); the 'factual’ or ‘evi- 
dence sufficiency’ issue is not.” 

The question is how does the appeals 
court determine what the appealable is- 
sue is? The court stated it w ould examine 
the arguments made by the appealing 
party 7 to see if they claim any portion of 
the evidence is at issue or whether they 
are solely arguing the status of the law 
with regards to the rights at issue. A key 
element will be the district court’s de- 
termination as to whether or not a 
genuine issue of material fact is in dis- 
pute that precludes a ruling on the 
qualified immunity issue. See : Winfield 
v. Bass, 61 F.3d 529 (4th Cir. 1995). ■ 


Permanent Injunction Issued in Madrid 


A PLN reader in Pelican Bay sent 
us a copy of a 26-page ‘'Reme- 
dial Order RE: Exclusion From the 
Security Housing Unit” issued by U.S. 
district court judge Thelton Henderson 
on December 15, 1995. The reader who sent 
us the copy characterized it as "basically just 
more penological rhetoric, since ain’t noth- 
ing has changed in the way of establishing 
an adequate medical department.” 

For background on Madrid v. Gomez , 
889F.Supp. 1146(N.D. Cal 1995), the Peli- 
can Bay class action suit, refer to the 
August ’95 issue of PLN. In January 
1995, the court rendered a lengthy deci- 
sion which was harshly critical of the 
California Department of Corrections 
(CDC), which Gomez heads, and of the 
brutal treatment of Pelican Bay Security 
Housing Unit (SHU) prisoners in particular 
A special master was assigned to monitor 
changes ordered by the court’s 1995 ruling. 

The court found in 1995 that con- 
ditions of SHU imprisonment at Pelican 
Bay amounted to cruel and unusual pun- 
ishment for a sub-class of prisoners: 
those who are mentally ill, as well as 
prisoners who suffer from certain other 
mental disorders, chronic depression or 
brain damage and retardation. The court 
had ruled: “For these inmates, placing 
them in the SHU is the mental equiva- 
lent of putting an asthmatic in a place 
with little air to breathe.” 


In its December 1995 order, the court 
states that “after working with defendants 
for nine months, and giving them every 
opportunity; defendants still had not pro- 
vided a good faith plan designed to 
implement the exclusion categories as 
required by the Court’s Januaiy 10, 1995 
order. Nor was there any indication that 
defendants intended to do so.” 

This permanent injunction echoes 
the'“penologicai rhetoric” of the court ’s 
original order of January 7 1995, in that it 
contains language harshly critical of the 
CDC. But when one strips away the 
harsh rhetoric to reveal the underlying 
practical value of the injunction, a dif- 
ferent picture emerges. 

The CDC begged the court to be al- 
lowed to make “exceptions” to the 
exclusion of mentally ill prisoners from 
Pelican Bay’s SHU "based upon danger- 
ousness and/or repeated treatment 
failure, and the genuine inability 7 to house 
at an alternative location.” The court 
granted their wish, allowing the CDC to 
“within 30 days of the date of this Order, 
submit a proposed procedure for permit- 
ting exceptions to the permanent 
injunction ... based on dangerousness 
and/or [same language as above].” 
Though the court adds, “such exceptions 
shall only be provided in extraordinary 
and exceptional circumstances,” it beg- 
gars the imagination to think that the 


CDC won’t use these exceptions prima- 
rily against jail house lawyers and 
politically active prisoners. 

But that’s not all. The CDC pro- 
posed to the court that they be allowed 
to convert some of the SHU pods into a 
Psychiatric Security Unit (PSU). From 
reading the injunction itself, it is diffi- 
cult to determine exactly what this PSU 
is, but it sounds like nothing more than 
a paint job and a name change. 

There are those wffio claim that 
Madrid was a victory for prisoners, and 
that progress is being made to abolish or 
mitigate some of the most egregious 
practices of the CDC at Pelican Bay. 
There is no doubt that the minimal 
changes being implemented as a result 
of the Madrid litigation are better than 
nothing. But to term them a victory is 
simply a way to make it easier to swal- 
low the bitter pill of reform that is being 
jammed down the throats of prisoners 
locked in the high-tech dungeons of Peli- 
can Bay. And since Madrid will 
undoubtedly be used to guide many other 
courts, its echoes will reverberate 
through the dungeons of every 7 new su- 
per-max gulag in the country . PLN will 
attempt to keep our readers updated on 
further developments with Madrid. The 
permanent injunction is not published. 
See: Madrid v. Gomez , No. C90-3094- 
TEH. ■ 
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$460,800 Verdict in Ohio Beating Affirmed 


A district court in Ohio denied 

xxprison officials’ motion for a 
new trial and affirmed a jury verdict of 
$460,800 to two Ohio state prisoners 
who had been beaten by prisoner guards. 
In the January, 1995, issue of PLN we 
reported the jury verdict as a news item. 
Danny Grimm and Edgar Bennet and 
another prisoner attempted to escape 
from an Ohio prison. They failed and 
were transferred to the Southern Ohio 
Correctional Facility (SOCF) in 
Lucasville. 

Upon arrival at SOCF and while 
handcuffed, several guards severely beat 
the prisoners with their fists and batons 
and warned them not to cause trouble. 
All three prisoners suffered severe men- 
tal and physical damage as a result of 
the beatings. No one contested that the 
beatings occurred. At trial the prisoners 
showed that several of the defendants 
had participated in or covered up the 
beating. One of the guards who beat 
them, Ron Tawney, even testified on 
their behalf. All the defendants took 
the stand and denied having any 
knowledge of the beatings. The court 
characterized this as a swearing con- 
test left for the jury to resolve. 

After losing at trial the defendant 
prison guards moved for a new trial. 
Judge Spiegal denied the motion hold- 
ing there was more than ample evidence 
to support the jury verdict and no 
evidentiary errors had occurred. The 
court held that the prisoners had shown 
the defendants failed to protect them 
from attack by guards and that there 
was a duty to protect prisoners from 
such attacks. “The jury found that the 
defendants knew the inmates were 
going to be beaten and participated 
in the decision to beat the inmates. The 
jury had sufficient evidence to find both 
a deprivation of rights and 'deliberate 
indifference’ by the guards. We find no 
reason to disturb this finding.” 

The court also held that there was 
ample evidence that the guards had "cre- 
ated an atmosphere of reprisal and 
retaliation at the prison.” This atmo- 
sphere caused the prisoners to fear for 
their lives. Such fear is sufficient to bring 
a personal safety claim. Even the prison 
warden testified that prisoners could rea- 
sonably fear reprisals if they reported 


wrongdoing. Thus, there was more than 
sufficient evidence to support the jury’s 
ruling on the failure to protect claim and 
that a conspiracy existed between the 
defendant guards to beat the prisoners 
and then cover up the beating. 

After the trial the defendants ob- 
jected to testimony by Shirley Pope, a 
research associate with the Correctional 
Institution Inspection Committee, who 
testified as an expert witness. The court 
held she was not a surprise witness 
and the defendants had ample oppor- 
tunity to depose her and impeach her 
testimony at trial. The court dis- 
cussed the relevance of expert testimony 
in this type of trial and reports that can 
be admitted. 

The jury awarded Grimm $75,000 
in compensatory damages, Bennet got 
$115,000. The court held these awards 
were not excessive in light of the beat- 
ing, the damage they suffered and the 
fear of reprisal they underwent while still 
at SOCF. The court affirmed $270,800 
in punitive damages awarded against the 
defendant guards. “The defendants 
all agreed to give the plaintiffs an 
‘attitude adjustment’ (beating). 
Tawney and Lane volunteered to 
carry out these beatings. The prison- 
ers had not acted out of line, and the 
beatings were completely unpro- 
voked. Punitive damages are awarded 
to deter such actions in the future.” None 
of the awards were excessive or lacked 
support in the record. 

The court awarded the prisoner 
plaintiffs $69,872.50 in attorney fees 
because they were the prevailing parties. 
The court briefly discussed its award of 
out of pocket cost expenses to the plain- 
tiffs, i.e. for copies, court reporters, 
meals, lodging, court files, witness fees, 
etc. Readers will note that SOCF was the 
site of the 1993 uprising that lasted 1 1 
days and left a guard and eight prison- 
ers dead. Given the atmosphere of guard 
terrorism described by the court in this 
case, and believed by a jury, such upris- 
ings are placed into their proper context. 
Ohio indemnifies its employees in 
civil rights actions such as this. So 
the Ohio tax payers will pick up the 
tab for at least the compensatory 
damages awarded in this beating 
case. It is unclear if any disciplinary 


action was taken against the defen- 
dant guards, all of whom were 
represented at taxpayer expense by the 
Ohio attorney general’s office. See: 
Grimm v. Lane , 895 F. Supp. 907 (SD 
OH 1995). ■ 

Discrimination 
Dismissal Reversed 

T he court of appeals for the elev- 
enth circuit held that prisoners 
have a right to be free from racial dis- 
crimination and that direct evidence of 
such discrimination will usually make 
summary judgment inappropriate. 
Vincent Harris, a Florida state prisoner, 
filed suit against several prison guards 
and the warden contending they sub- 
jected him to harassing strip searches, 
retaliatory discipline, an inadequate diet 
and an insect infested cell because of his 
race and prior litigation. The district 
court granted summary judgment to the 
defendants and dismissed the case. The 
appeals court reversed in part, affirmed 
in part and remanded. 

The court affirmed dismissal of all 
the claims raised except for that concern- 
ing the racial discrimination by one of 
the guards. The court noted prisoners 
have a right to be free from racial dis- 
crimination. See: Lee v. Washington , 390 
US 333, 88 S.Ct. 994 (1968). In grant- 
ing the defendants summary judgment 
the lower court ignored affidavits from 
two prisoners who swore that they had 
heard the guard make racist statements 
to Harris and that he had filed disciplin- 
ary reports against Harris in retaliation 
for prior litigation. The court held these 
affidavits create sufficient evidence to 
require a trial on the merits as to whether 
retaliation and discrimination occurred. 

"The issue of discriminatory intent 
is a question for a trier of fact.” Courts 
must not make credibility determinations 
at the summary judgment stage and the 
court expressed no opinion as to the ul- 
timate merits of Harris’- claim.- The court 
held that Harris had stated a claim with 
regards to his other contentions but had 
failed to provide evidence to support the 
claims on summary judgment. See: Har- 
ris v. Ostrout , 65 F.3d 912 (11th Cir. 
1995). ■ 
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Fourth Circuit Rules on IFP Statute, Again 


I n the July, 1995, issue of PIN we 
reported Nasim v. Warden , Mary- 
land House of Correction , 42 F.3d 1472 
(4th Cir. 1995) in which the fourth cir- 
cuit court of appeals reversed a district 
court’s dismissal of a prisoners’ § 1983 
suit as being frivolous under 28 U.S.C. 
§ 1915(d), the in forma pauperis (IFP) 
statute. The court agreed to rehear the 
appeal en banc and it has reversed the 
prior panel ruling, affirming dismissal 
of the suit. The majority’s en banc rul- 
ing reads more like a tirade against 
prisoner litigants than a discussion of 
legal principles. 

The underlying suit involves a 
Maryland state prisoner’s claim that he 
suffered adverse health reactions after 
being exposed to asbestos. He filed suit 
four years after the exposure which was 
one year after the relevant statute of limi- 
tations had run. The district court 
dismissed the suit holding that the time 
bar made the complaint frivolous on its 
face. The appeals court had reversed 
holding that Nasim had not claimed he 
was aware that asbestos exposure was 
harmful until later, nor did he initially 
connect his health problems to asbestos 
exposure and this tolled the time limit. 
The en banc court rejected this, holding 
that Nasim could have filed suit within 
the time limit as he knew that he had 
been exposed to asbestos in his cell; he 
knew who had put it there; he knew as- 
bestos presented a health hazard 
[Editor ’s note: This is what the ma- 
jority opinion says. The dissent and 
the prior panel opinion note the cru- 
cial factor that Nasim claimed, in his 
complaint, that he did not know that 
asbestos exposure was harmful.]; that 
he complained to prison officials 
about the exposure; he saw others 
injured by asbestos and he suffered 
injury. Nasim waited to file suit un- 
til after he had read newspaper 
articles about asbestos litigation. The 
court held that under United States 
v. Kubrick , 444 US 111, 100 S.Ct. 
352, (1979) his cause of action ac- 
crued at that time and the statute of 
limitations should not have been 
tolled. Thus, the district court did not 
abuse its discretion dismissing the suit 
as legally frivolous because it was time 
barred on its face. Readers will note that 


§ 1983 has no statute of limitations but 
the federal courts generally adopt the rel- 
evant statute of limitations from the state 
in which the injury 7 occurs. 

The court preceded this with an 
extensive history of the IFP statute, 
passed by Congress in 1892 so that 
poor people could have access to the 
federal courts, and prisoner civil 
rights litigation. The court affirmed 
that a district court’s dismissal of IFP 
suits is reviewed only for an abuse of 
discretion because the district courts 
are best positioned to screen “clearly 
baseless” suits. The court expresses in- 
dignation at the increase in prisoner civil 
rights suits and the fact that the IFP 
docket in the fourth circuit has increased 
from 33% to 49% of all filings in that 
court. 

Judge Wilkinson, in a concurring 
opinion, states that district courts should 
be more vigorous in dismissing prison- 


A federal district court in New 
York held that the administra- 
tive reversal of a disciplinary sanction 
does not bar a § 1983 suit for money dam- 
ages if the prisoner had already been 
punished with all or part of the sanc- 
tion prior to the administrative 
reversal. Thomas Porter, a New York 
state prisoner, was infracted for as- 
saulting two prisoners and placed in 
segregation pending the disciplinary 
hearing. At the hearing Porter was found 
“guilty” and sentenced to 12 months of 
segregation, loss of telephone, commis- 
sary and package privileges. Porter 
immediately began serving the sanctions 
and several months later the infraction 
was administratively reversed be- 
cause Porter had appealed the fact 
that he had not been provided with 
assistance in order to prepare his de- 
fense at the hearing or to present 
evidence and witnesses in his de- 
fense. He then filed suit in federal 
court. 

The prison official defendants 
sought summary judgment arguing that 
because the infraction was reversed on 


ers’ IFP actions. He goes on at length 
about the ills of prisoner litigation which 
he claims are diminishing the ability of 
the federal courts to function. Likewise 
he opposes federal court intervention in 
state prisons (so much for prisoners be- 
ing citizens with federal rights too) and 
encourages congress to enact laws re- 
stricting prisoners’ court access. 

The dissent points out the flaws in 
many of the majority’s hostility to pris- 
oner litigation, noting that the number 
of prisoner filed suits has increased in 
proportion to the explosion of the prison 
population. The dissent noted that it was 
under an obligation to construe pro se 
complaints liberally and not to dismiss 
such suits because they don’t like them. 
See: Nasim v. Warden, Maryland House 
of Correction , 64 F.3d 951 (4th Cir. 
1995). Readers should not cite the 
previous ruling as it is no longer 
valid law. ■ 


appeal Porter had received due process 
and could not seek money damages. The 
court rejected this argument. The second 
circuit has held that administrative re- 
versal does not cure any due process 
violations that occur in the initial hear- 
ing where the prisoner is punished as a 
result, prior to the reversal. See: Walker 
v. Bates, 23 F.3d 652 (2nd Cir. 1994) 
and Mays v. Mahoney , 23 F.3d 660 (2nd 
Cir. 1994). 

The court rejected the defendants’ 
contention that it should apply the law 
as it existed at the time the case arose, 
i.e. prior to Walker and Mays. “...It is 
axiomatic that the Court must apply the 
law as it currently exists. See: Jones v. 
Coughlin, 45 F.3d677 (2nd Cir. 1995).” 
The defendants failed to show they 
were entitled to judgment as a mat- 
ter of law. “An administrative 
reversal does not cure the wrongful 
deprivation of a liberty -interest re- 
sulting from a due process violation 
at a prisoner’s disciplinary hearing.” 
See: Porter v. Novak , 898 F. Supp. 79 
(ND NY 1995). ■ 


Administrative Reversal of 
Disciplinary Sanction Doesn’t Bar Suit 


Prison Legal News 


19 


April 1996 



Sandin Inapplicable to Detainee Disciplinary Claims 


T he court of appeals for the ninth 
circuit held that a jail policy pro- 
hibiting detainees from calling live 
witnesses to testify at disciplinary hear- 
ings, under any circumstances, was 
unconstitutional. The court held that 
prison and jail rules confer no legal 
rights to prisoners and that counties are 
not liable for punitive damages. The 
court held that an injunction finding jail 
law library access unconstitutional 
should be vacated as moot. Most sig- 
nificantly, pretrial detainees must receive 
a disciplinaiy hearing that comports with 
due process before they can be punished. 

Mustafa Shabazz, (s/n Anthony 
Mitchell) was a detainee in the Pima 
County jail in Arizona when he filed and 
won three suits. In one suit he received 
$1,500 in damages from a guard for 
searching his legal papers outside his 
presence, and refiising to call witnesses 
at a disciplinary hearing and refiising to 
tape the hearing or give him the hearing 
findings, all in violation of jail policy. 
He received $5,250 in compensatory 
damages and $ 100,000 in punitive dam- 
ages against the sheriff and jail 
employees due to a blanket ban not al- 
lowing prisoners to call favorable 
witnesses on their behalf at disciplinary 
hearings. In the third suit he received 
no damages for the jail’s law library 
policy, but the court issued an injunc- 
tion finding it to be unconstitutional 
because it did not provide segregated 
prisoners with direct access to it. The 
sheriff appealed and the appeals court 
affirmed in part, reversed in part and 
remanded. This is a significant ruling 
because it interprets detainees’ rights at 
disciplinary hearings in the wake of 
Sandin v. Conner, 115 S.Ct. 2293(1995) 
which significantly gutted prisoners’ due 
process rights. 

Prior court rulings have held that de- 
tainees have no constitutional right to 
be present while their legal materials or 
cells are searched. Jail policy required 
that prisoners be present when their le- 
gal papers were searched, absent an 
emergency. Until recently, a state cre- 
ated liberty' interest existed whenever a 
rule or policy limited the discretion of 
prison officials, the district court applied 
this standard in ruling in Shabazz’s fa- 
vor. However, Sandin all but eliminated 


the state created liberty interest test. 
Applying Sandin the court reversed the 
award in Shabazz’s favor holding that 
because he was subject to search at any- 
time the violation of the jail rule did not 
alter his conditions of confinement. This 
claim was remanded for dismissal of the 
liability award against the defendants. 

The court reversed the summary 
judgment award against the defendants 
on the claim that some of the hearings 
were not tape recorded. The court held 
that the record was not clear as to how 
Shabazz was prejudiced by the non-re- 
cording of the hearing and causation on 
this issue was speculative. This issue 
was remanded for trial. 

A key issue in this case was whether 
Shabazz, as an unconvicted detainee, 
was entitled to due process at all at the 
disciplinary hearing. In Sandin the su- 
preme court had held prisoners are 
entitled to the minimal due process of 
Wolff only if they face a loss of good time 
which would extend their sentence or 
subject them to an atypical condition of 
confinement. Under Bell v. Wolfish , 44 1 
US 520, 99 S.Ct 1861 (1979) the su- 
preme court held that pretrial detainees 
cannot be punished before an adjudica- 
tion of guilt in accordance with due 
process of law. Applying Bell the court 
held “ Sandin thus recognizes that its ra- 
tionale regarding incarcerated prisoners 
is not applicable to pre-trial detainees. 
Sandin leaves Bell v. Wolfish untouched.” 
The court held there was no question 
that Shabazz’s segregated confine- 
ment was punishment. Thus, “The 
central principle of Bell applies: 
Shabazz as a pretrial detainee may 
not be punished without a due pro- 
cess hearing.... Thus nothing about 
Shabazz’s status as a pretrial detainee 
deprived him of the liberty interest in 
not being punished without due process. 
This conclusion docs not mean that pre- 
trial detainees are free to violate jail rules 
with impunity. Indeed, Bell recognizes 
the need for preserving internal order 
and discipline’ among pretrial detainees 
as well as convicted prisoners . . . Our con- 
clusion does mean, however, that pretrial 
detainees may be subjected to disciplin- 
ary segregation only with a due process 
hearing to determine whether they have 
in fact violated any rule. The detainees 


have no sentences to encompass such 
disciplinary confinement.” The court 
held that the lower court had properly 
applied Wolff to Shabazz’s disciplinary 
due process claims. It is interesting how 
the courts can reconcile the explicit 
wording of Bell , which states that pre- 
trial detainees cannot be punished under 
any circumstances until an adjudication 
of guilt is made, but then say that they 
can be punished if a WolffX learing is pro- 
vided. 

The jail followed a blanket policy 
that prohibited prisoners from calling 
witnesses to testify at hearings under any 
circumstances. Instead, jail officials 
would give potential witnesses written 
questions to answer, the material was 
then considered by the disciplinary hear- 
ing officer. The sheriff contended this 
practice satisfied prisoner’s right under 
Wolff v. McDonnell , 418 US 539, 94 
S.Ct. 2963 (1974) to call witnesses. The 
appeals court affirmed the lower court 
ruling that it did not. 

“We have previously held that a 
blanket denial of permission for an in- 
mate to have witnesses physically present 
during disciplinary hearings is imper- 
missible, even where jail authorities 
provide for interviewing of witnesses 
outside the disciplinary procedure. In 
Bartholomew v. Watson , 665 F.2d 915 
(9th Cir. 1982), which involved facts 
nearly identical to those of the present 
case, we acknowledged that Wolff does 
not require jail officials to afford inmates 
an unrestricted right to call witnesses ... 
the [district] court correctly applied 
Wolff and Bartholomew to conclude 
that the jail’s de facto policy of not 
calling witnesses was unconstitu- 
tional. The court thus properly 
granted summary judgment on the 
issue of the sheriff’s liability for vio- 
lating Shabazz’s rights.” 

The court rejected the sheriff’s at- 
tempt to argue that Baxter v. 
Palmagiano , 425 US 308, 96 S.Ct. 1551 
(1976) required reversal in this case. In 
Baxter the court held that due process 
does not require prisoners to confront 
and cross examine witnesses against 
them. “That assertion is undisputed. It 
is also irrelevant. .. The witnesses at is- 
sue in Baxter , and in the portion of Wolff 
that Baxter analyzed, were prosecution 
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witnesses, and not the inmate’s wit- 
nesses. An entirely different balancing 
of concerns applied to confrontation and 
cross examination of these witnesses: 
greater likelihood of hostility and resent- 
ment between the accused and the 
witness, ...” which would threaten prison 
discipline. 'These concerns, and that 
balance, do not apply to the present case, 
in which Shabazz sought to call his own 
witnesses.” 

The court held that it was improper 
to award punitive damages against the 
sheriff in his official capacity as this was 
the same as finding the county liable. 
In City of Newport v. Fact Concerts, Inc., 
453 US 247, 101 S.Ct. 2748 (1981) the 
court held that municipalities are im- 
mune from punitive damage awards. 
The punitive damages were vacated. 
The court ordered that the law library 
injunction be vacated as moot because 
Shabazz was no longer at the jail and 
there was no likelihood he would be 
housed there again. Short of a class ac- 
tion suit it does not appear that the jail’s 
inadequate law library will be corrected 
due to the brevity of most detainee’s stay 
there. See: Mitchell v. Dupnik , 75 F.3d 
517 (9th Cir. 1995). 

Readers should note that this rul- 
ing supersedes an earlier ruling in this 
case at 67 F.3d 216 (9th Cir. 1995). The 
earlier ruling did not discuss application 
of Sandin to pre-trial detainees. How- 
ever, it did discuss application of Sandin 
to claims based on prison rules. This 
language, while honest and on point, 
was deleted from the latter opinion: 
"Our holding explicitly recognizes 
that the Jail’s regulation governing 
the inspection of an inmate’s legal 
papers, as well as myriad other 
prison regulations elsewhere, are not 
legally enforceable. We are aware 
that the inmate now reading his 
prison’s regulations may view them 
as nothing more than empty promises. 
But the Supreme Court has held that 
such regulations are 'not designed to 
confer rights on inmates.’.. The regula- 
tions are instead 'primarily designed to 
guide correctional officials in the admin- 
istration of a prison.’” Apparently the 
court decided it might not be politically 
prudent to tell prisoners in such blunt 
terms that prison rules are a sham that 
need not be followed or enforced by any- 
one. | 


$150,000 Jury Award 
in Beating Case Affirmed 


T he court of appeals for the sec- 
ond circuit held that a prisoner 
beaten and held in a strip cell was prop- 
erly awarded $150,000 in compensatory 
and punitive damages by a jury. Donovan 
Blissett, a New York state prisoner, filed 
suit after Attica prison guards severely 
beat him after claiming he had a shank 
and that he intended to stab a guard. 
After the beating Blissett was beaten 
some more, stripped, hand cuffed and 
strangled by a sergeant who threatened 
to kill him if he reported the beatings. 
Blissett lost consciousness, after 
reawakening he was taken, still naked, 
to a strip cell for suicidal prisoners. He 
was placed in a cell smeared with feces. 
Later that evening he was given clothes 
and sheets that smelled of feces. He re- 
mained in that cell for eight days before 
being sent to a regular segregation cell. 
Blissett repeatedly demanded medical 
attention for the injuries he suffered from 
the beatings and was not seen by medi- 
cal staff until the second day of his 
isolation. 

The case went to trial and all the 
guards testified and denied that any beat- 
ings occurred. Blissett was the only 
witness for the plaintiff. The jury 
awarded Blissett $75,000 in compensa- 
tory damages and $55,000 in punitive 
damages (split between six guards) for 
the beating. No compensatory dam- 
ages were awarded in the conditions 
of confinement claim but $20,300 in 
punitive damages were awarded. The 
jury ruled in the defendants’ favor on 
the medical indifference claims. The 
district court denied the defendants’ 
motion for a new' trial and the appeals 
court affirmed the ruling in its en- 
tirety. 

The court rejected the defendants’ 
claim that the verdict went against the 
weight of the evidence because only 
Blissett testified on his behalf and a jury 
could not have found that more credible 
than the testimony of six guards. (Pre- 
sumably lying guards as the jury didn’t 
believe them). The court held that a dis- 
trict court order denying a motion for a 
new' trial on the grounds that the verdict 
is against the weight of the evidence is 
not reviewable on appeal in the second 


circuit. The court also held that any er- 
ror by the jury in awarding punitive 
damages against guards not found liable 
was harmless error given the totality of 
the jury instructions. The court up- 
held the jury instructions. This ruling 
will be helpfuf far anyone bringing 
an excessive force claim to trial. The 
court held that the damages awarded 
were not excessive given the injuries 
that Blissett sustained in the beating 
and strip ceil. 

The defendants argued that even if 
Blissett ’s testimony about the strip cell 
were true, as the jury found, that he failed 
to state a constitutional claim as they did 
not last long enough. The appeals court 
rejected this by noting there is no static 
test for conditions of confinement claims. 
The court affirmed the jury instructions 
and finding on this issue. “Under con- 
temporary standards of decency, a jury' 
could justifiably consider incarceration 
of a naked prisoner for several days in a 
dark, stuffy 7 , feces smeared mental obser- 
vation cell, without any personal 
amenities, following a violent assault at 
the hands of corrections officers, to be 
an additional trauma inflicted with- 
out penological justification; and 
thus in violation of Blissett’s Eighth 
Amendment right to be free from 
cruel and unusual conditions of con- 
finement.” 

The court noted that similar condi- 
tions of confinement have repeatedly 
been found to violate the eighth amend- 
ment. See: Hoptowit v. Rav , 682 F.2d 
1237, 1257-58 (9th Cir. 1982); Maxwell 
v. Mason % 668 F.2d 361 (8th Cir. 1981); 
McCray v. Burrell, 516 F.2d 357, 369 
(4th Cir. 1975). The court rejected the 
defendants’ claim of qualified immunity 
holding that the law on excessive force 
and conditions of confinement were 
well established at the time the events 
in this case arose. Moreover, the de- 
fendants had not raised this defense 
until the morning of trial when the 
district court raised it sua sponte. 
Thus, the defense, even if appropri- 
ate, was waived. See: Blissett v. 
Coughlin , 66 F.3d 531 (2nd Cir. 
1995).* 
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OH: On January 26, 1996, Hugh 
Smith, a prison guard at the Correctional 
Medical Center, was arrested and 
charged with having sex with prisoners. 
Smith was charged with the sexual bat- 
tery of three female prisoners, the 
contacts were believed to have been con- 
sensual and occurred between December, 
1994 and July, 1995. Smith resigned 
from his DOC job. 

OH; Four state prisoners were in- 
dicted in federal court for filing false 
income tax returns and collecting 
$11,700 while in prison together. Lee 
King, Richard Johnson, Charles Clary 
and William Harvey filed six false tax 
returns, according to the indictment. The 
refund checks were cashed by friends and 
relatives. 

Brazil: On January 8, 1996, pris- 
oners at a Sao Paulo prison took three 
guards hostage during an uprising to 
demand better prison conditions. Images 
shown on television included that of a 
prisoner shouting angrily while holding 
a guard by the neck and brandishing a 
large homemade knife. 

Kuwait: On January 6, 1996, hun- 
dreds of prisoners in the Kuwait Central 
Prison outside Kuwait City rioted, burn- 
ing down the jail’s hospital, school, 
library and breaking down doors and 
doing serious damage to the jail’s secu- 
rity systems. Two prisoners were 
reported injured during the rioting. In- 
terior ministry special forces regained 
control of the prison three hours after 
the riot began. The jail holds hundreds 
of Iraqis and Palestinians convicted of 
assisting Iraqi forces during the invasion 
of Kuwait in 1990-91. The riot began 
when Kuwaiti and Iraqi prisoners, locked 
in separate units, exchanged gunfire. 
Another account said the riot began 
when prisoners were disappointed at not 
receiving an annual pardon. Reporters 
toured the prison afterwards but were not 
allowed to meet any prisoners. The 
prison has long been criticized for over- 
crowding and inhumane treatment of its 
prisoners. 

CO: The state legislature has again 
refused to allot funds that would allow 
chaplains in prison. The Colorado DOC 
requested $300,000 to hire nine prison 
chaplains. The high cost of the program 
was the reason it was dissolved in 1993. 


News in Brief 

One state representative, Phil Pankey, 
asked why churches can’t support prison 
chaplains as they do other missionaries. 

TX: On February 5, 1996, three 
New ; Mexico state prisoners, Russell 
Nichols, Ralph Hernandez and Michael 
Contreras, being housed in the Lew 
Sterrett Justice Center in Dallas, at- 
tempted to escape from the jail by 
rappelling five stories out of a pod win- 
dow. The prisoners cut a hole through a 
security w all and fashioned a rope out of 
braided sheets. While scaling the rope 
one of four prisoners left behind in the 
pod cut it with a razor blade, causing the 
escapees to plunge to the ground, suffer- 
ing various injuries. The escapees lay 
trapped in a courtyard in freezing 
weather calling for help. Jail officials 
claimed not to know who had cut the 
rope. The three escapees were serving 
life sentences when sent to Texas to re- 
lieve overcrowding in New Mexico. 

CA: On January 5, 1996, Kenneth 
Smalls, a prison guard at the Otav Mesa 
state prison, was charged with using an 
attorney’s credit to charge more than 
$13,000 worth of goods. Smalls used 
the identification submitted by an attor- 
ney visiting a client at the prison. The 
fraud was detected when the lawyer was 
turned dow n for a credit card he applied 
for. 

CA: On January 15, 1996, James 
Pitsor, a California Highway Patrol of- 
ficer was given a burial with full military 
honors, including a color guard and a 
fifteen gun salute. He was buried in his 
CHP uniform. The 1995 Officer of the 
Year shot himself w ith a rifle while on 
bail. He had been indicted for raping a 
woman in his patrol car after offering 
her a ride home. Who says sex offend- 
ers don’t get any respect from law 
enforcement? 

IL: On January 30, 1996, Illinois 
Supreme Court justice James Heiple, a 
Republican, was stopped by police in 
Pekin, IL for speeding. Heiple refused 
to remain parked, telling police “You are 
hassling me, and I just want to go home.” 
He was arrested and charge with speed- 
ing, failing to yield, resisting arrest and 
obstructing a police officer. Heiple re- 
fused all comments to the media. 

AR: On November 7, 1995, John 
Manning, a Fayetteville county jail pris- 


oner awaiting trial for robbing a Kmart, 
took a gun away from sheriff Roland 
Williamson and shot and killed him with 
it. The incident took place during a doc- 
tor visit. Manning, still handcuffed and 
shackled, fled outside, shot and killed a 
civilian and took his truck with police 
in pursuit. A short distance away Man- 
ning shot and killed himself. 

CO: Jimmie Joe McGee, a woman, 
was arrested in Denver on prostitution 
charges. Police and jail guards thought 
she was a man and placed her in a cell 
with 60 male prisoners. She spent 15 
hours in the cell and had sex with two 
prisoners while awaiting court hearings. 
She told guards the sex was consensual 
and she did not charge the men. McGee 
wasn’t discovered until other prisoners 
told jail guards. Sheriff’s captain Carlos 
Jackson explained the mix up by saying 
“We’ve had very effeminate looking 
males come into the jail, including trans- 
vestites and transsexuals. There was 
absolutely no indication in this that the 
staff behaved improperly.” 

Honduras: On December 29, 1995, 
27 prisoners armed with machetes, 
knives and clubs charged the main door 
of the Tela jail and escaped. Two guards 
were injured in the escape. The prison- 
ers timed their breakout to coincide w ith 
the end of visits to the jail. 

TX: On January 4, 1996, Bexar 
County sheriff Ralph Lopez fired two 
court bailiffs accused of sneaking a fe- 
male prisoner into empty courtroom 
holding cells and having sex with her. 
In exchange for sex the bailiffs gave the 
prisoner cigarettes, candy and cakes. 

FL: On January 15, 1996, a federal 
jury in Tampa granted a $750,000 ver- 
dict to Loretta Hartwick, a former prison 
nurse, who was sexually harassed by 
former Century Correctional Institution 
warden Paul Sheffield. In a pretrial 
stipulation the state, who defended 
Sheffield free of charge, admitted that 
Hartwick was sexually harassed and re- 
taliated against for reporting the 
harassment and that she was left disabled 
as a result of the stress she suffered. 
Sheffield would rub his body against 
Hartwick ’s, suggest they meet in the 
parking lot after work, hug her and put 
his hands under her clothing. Despite 
reporting the events twice no action w as 
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taken against Sheffield who retired in 
1991 with full pension benefits after 3 1 
years as a DOC employee. Sheffield 
denied the accusations at the time but in 
a pretrial stipulation admitted he had 
sexually harassed four other women as 
well as Hartwick. 

Argentina: Julio Aparicio, the na- 
tional under secretary for penal policy, 
estimates that one third of all Argentine 
prisoners are HIV Positive. At Buenos 
Aires’ large Caseros prison, half of all 
prisoners have tested positive for HIV, 
Aparicio said in a press conference. 

WA: On January 4, 1996, prison 
officials at the Washington State Refor- 
matory in Monroe discovered a tunnel 
four feet wide and 12 feet long leading 
from a print shop dark room to an area 
outside the prison wall. Three prison- 
ers were infracted with the attempted 
escape, they were James Barker, Charles 
Hawkins and Buddy Longnecker. The 
tunnel originated in a recently built $5 
million industries building located out- 
side the prison’s security wall. The 
prisoners broke through 6 inches of con- 
crete to begin their excavation. The 
tunnel was on the verge of being com- 
pleted when it was discovered after the 
ground began to sag after heavy rains 
hit the area. 

WA: On March 2, 1996, Jack 
Ramey, a State Patrol trooper, was sen- 
tenced to two years in prison with all 
but six months suspended after he 
pleaded guilty to molesting a 10 year old 
boy. Ramey retired from the State Pa- 
trol with full benefits shortly after being 
charged with the crime. Prosecutors 
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Freedom-One 

444 N Frederick Ave, L-144 
Gaithersburg MD 20877 

Include a narrative and copies of 
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stated he would serve the six month sentence 
for first degree child molestation in the King 
County jail or in work release. 

WA: In February 19%, former Seattle 
policeman Dairy 1 Stone was sentenced to five 
months in prison for extorting bribes from 
drunk drivers he pulled over while serving 


as a patrolman. The five month sentence 
was recommended by the prosecutor and 
is at the low end of the federal guide- 
lines sentencing range for extortion by 
police. The Seattle Times ran a front 
page story on Stone’s sentencing titled 
’’Corrupt Officer ‘a good man.”’ ■ 


Tuberculosis TRO Issued 


A federal district court in New 
York granted a prisoner’s mo- 
tion for a Temporary Restraining Order 
(TRO) holding that a prison’s manda- 
tory 7 tuberculosis (TB) test violated his 
religious rights. Paul Jolly, a New York 
state prisoner, is a Muslim. In 1991 the 
New York DOCS implemented a TB testing 
program whereby all prisoners are given an 
annual TB test by means of the Purified Pro- 
tein Derivative (PPD) test where protein is 
injected under the skin. This test has a high 
error rate of false readings. Jolly refused to 
submit to the PPD test contending it violated 
his religious beliefs. As a result he has been 
kept in medical segregation since 1991 for 
his refusal. Jolly has never shown any symp- 
toms of TB. He filed suit contending that 
his segregation violated his right to reli- 
gious expression under the Religious 
Freedom Restoration Act (RFRA), 42 
U.S.C. § 2000bb(b ). Jolly sought a TRO 
for his release to the prison population 
pending a hearing on the merits of the 
case. The court granted the motion. 

The court held that Jolly had prop- 
erly demonstrated a high likelihood of 
success as well as a harm that cannot 
adequately be compensated by money 
damages and injury suffered from his lengthy 
segregation confinement. In analyzing the 
RFRA claims the court gave an extensive dis- 
cussion to the history of the RFRA and how 
it is applied to prisoners’ claims. The court 
held that after three and a half years of 


segregation it was apparent Jolly was not 
going to submit to the test. Likewise, there 
was no evidence presented that Jolly’s re- 
fusal to participate in the TB testing program 
impacted the program in any significant way 
due to the high error rate in testing and that 
there were alternative means of testing him, 
i.e. chest x-rays and saliva samples. These 
reasons were insufficient to overcome the 
burden placed on Jolly’s religious claims. 
The court s decision was influenced by the 
fact that prisoners who test positive for 
TB and other illnesses are housed in the 
prison population. 

The court analyzed Jolly’s claims un- 
der the eighth amendment and the court held 
that there was also a significant likelihood 
that Jolly would prevail on these claims 
as well. Specifically, that keeping him in 
segregation for a prolonged period of time, 
in the absence of any clear medical justifica- 
tion with the debilitating effects caused by 
the segregation, showed deliberate indiffer- 
ence to his serious medical needs. See: Jolly 
v. Coughlin , 894 F. Supp. 734 (SDNY 1995). 

The court later denied the defedants’ 
motion to modify the injunction after they 
permitted Jolly one hour of recreation out of 
his cell per day. The court held this did not 
reduce his claim. The court also refused 
to stay its order pending appeal. See: 
Jolly v. Coughlin , 907 F. Supp. 63 (SD 
NY 1995). The TRO was recently affirmed 
bvthe court of appeals. See: Jolly v. Coughlin. 
76 F.3d 468 (2nd Cir. 19%). ■ 


Chomsky Tape Available 


Noam Chomsky is America’s foremost dissident intellectual. He gives 
excellent, piercing analysis of American foreign and domestic policy and whose 
interests it serves. We have frequently recommended his books. Now, for a 
limited time PLN has a one hour radio version, on tape, of the movie Manufac- 
turing Consent: Noam Chomsky and the Media. Puzzled about media coverage 
on crime and its bias? Chomsky spells it out in the foreign policy 7 context. 

These are factory tapes made out of transparent plastic, they are not 
factory sealed. These were donated to PLN for use as a fund-raiser. To order 
tapes please send $ 10 per tape including shipping, to PLN and specify that you 
want the tape. This is a great buy with the money going to a worthy cause. 
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Citizen Anti-Crime Initiatives? 


How the 

R ecent years have seen a 
plethora of so called anti- 
crime initiatives placed on various state 
ballots, the most famous being the 
'Three Strikes You’re Out” type laws. 
These initiatives purport to be efforts by 
state citizens who are fed up with crime 
and who are doing something about it. 
While this sounds good, it isn’t true. 
These initiatives are no more populist, 
grass roots efforts than election cam- 
paigns by Phil Gramm and Newt 
Gingrich are supported by small citizen 
donors. 
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iun Lobby Bankrolls the War 

by Paul Wright 

In 1993 the first ‘Three Strikes” ini- 
tiative made it onto the ballot in 
Washington state. It was voted into law 
by 76%. of the people, who voted. Since 
then seventeen states have passed simi- 
lar laws. Not to be outdone, California 
passed a three strikes law and a three 
strikes initiative. Supporters of these laws 
loudly proclaim that they are ‘'the will of 
the people” and that '‘the electorate has 
spoken.” But this ignores the fact that in 
American politics the first election that 
must be won, before a single vote is cast 
by the electorate, is the race for money. 
This is a story 7 of three initiatives in Wash- 
ington state: One failed and two didn’t. 
The only differences between them were 
money and how they won that first race 
by getting the gun lobby to bankroll them. 

When many states, especially in the 
West, were founded, their laws and con- 
stitutions included provisions for citizens 
to put measures on the ballot to be voted 
on directly by the masses of voters. This 
was seen as a populist measure by which 
the people themselves could enact laws 
that politicians, all too often corrupt and 
in the thrall of rail and cattle barons, 
would not pass themselves. In order to 
qualify for the ballot initiative, gatherers 
had to draft a law, put it in petition form 
and then gather a certain number of sig- 
natures from enrolled voters. The number 
of signatures is usually based on a per- 
centage of the number of people who 
voted in the last gubernatorial election. 
The petitions are then presented to the 
secretary of state for verification of the 


on Crime 

signatures whereupon the initiative is 
certified for inclusion on the ballot. 

The idea of voter initiatives is a good 
one. Washington voters have passed ini- 
tiatives eliminating a state sales tax on 
groceries, codifying women’s right to an 
abortion and limiting how politicians 
raise money for their election campaigns. 
All of these were laws unlikely to be 
passed by legislators, especially the last 
one. But recently so-called citizen ini- 
tiatives have turned into big money 
campaigns w here special interest groups 
literally buy their way onto the ballot. In 
cases where other big money interests are 
opposed, there are ads and countervailing 
viewpoints get presented in the media. 
But with so-called '‘anti-crime” initia- 
tives, which target poor people and 
people of color, there is no counterpoint 
or opposition to these initiatives. It’s like 
shooting ducks in a barrel with a shot- 
gun. 

Faced with increased efforts to re- 
strict gun ow nership, the gun lobby, most 
notably the NRA (National Rifle Asso- 
ciation), began funding these “anti- 
crime” initiatives through its Institute for 
Legislative Action. Many commentators 
were making a connection between the 
availability of guns, especially handguns, 
and an increasing homicide and gun re- 
lated violent crime rate as people were 
shot with increasingly more powerful 
handguns. To distract attention from the 
correlation between handgun availabil- 
ity and gun related crime and deaths, the 
NRA responded with “guns don’t kill 
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people, people kill people.” It began a 
well orchestrated propaganda campaign 
that the focus of legislators had to be, 
not on restricting gun access, but on tar- 
geting the “criminals” who misused 
guns. In many respects this is a thinly 
veiled racist campaign that aims to keep 
guns out of non-white hands. [The poli- 
tics of gun control is the subject of 
another article.] In most respects this 
campaign has been an enormous success. 
The media is flooded with accounts of 
crime -- bashing the poor, minorities, and 
prisoners. Gun control has been a 
non-issue except in the context of how 
many legislators lost their 1994 bid for 
re-election because they voted for the so- 
called assault weapons ban in the 1994 
Clinton crime bill. 

Initiative 590: Three Strikes Yer Out 

In 1992, John Carlson, a right wing 
radio commentator (or the Rush 
Limbaugh of Seattle), Patricia Lantzy, 
Jeralita Costa and Ida Ballasiotes formed 
a group called Citizens for Justice (CFJ). 
Their first act was filing Initiative 590, 
which was a three strikes law that had 
failed to win passage in the legislature. 
Both Costa and Ballasiotes were crime 
victim advocates and they have since 
gone on to careers in the state legisla- 
ture where they act as professional 
prisoner bashers. The initiative sought 
to impose a life sentence on any person 
convicted for a third time of any one of 
forty-three listed felonies. 

All told the 1-590 campaign raised 
$42,252 and spent $36,938 of it in a 
failed effort to get the initiative on the 
ballot. So who bankrolled them? The list 
is interesting. Pemco insurance company 
was the first donor who kicked in 
$10,000; Bruce McCaw, chairman of 
McCaw Cellular phones donated $3,000 
and the Citizens Committee for the Right 
to Keep and Bear Arms donated $ 10,000. 
It is ironic that the Committee to Keep 
and Bear Arms is donating to anti-crime 
issues since their chairman, Alan 
Gottlieb, is himself a convicted felon w ho 
under state and federal law would be in- 
eligible to legally own firearms. Other 
big money donors included the Wash- 
ington Council of Police Officers for 


$1,000; William Boeing for $5,000, Ri- 
chard Baldwin for $2,500; $5,000 from 
the NRA in Washington DC and $1,000 
from the Allison company. In fact, the 
bulk of the money donated was from rich 
individuals like Boeing and McCaw, 
Pemco and the gun lobby. The “indi- 
vidual citizens” who are supposed to be 
so concerned about crime only donated 
a paltry $747. In short, citizens aren't 
willing to put their money where their 
mouths supposedly are. 

When it became readily apparent to 
the initiative backers that they weren’t 
going to get the signatures they needed 
to qualify for the ballot, they paid $5,000 
to Northwest Alliance to pay signature 
gatherers for signatures. The $5,900 do- 
nation from the Washington D.C. NRA 
came on June 1, about a month before 
the initiative backers had to present 
181,000 signatures to the secretary of 
state in order to qualify for the state bal- 
lot. They used the money to send out a 


mass mailing of petitions, but they still 
failed. 

Initiative 593: 

The Return of Three Strikes 

After the Washington state legisla- 
ture failed to pass a three strikes law in 
its 1993 session and in the wake of the 
failure of 1-590 the year before, its back- 
ers decided to try again. This time 
bankrolled by the gun lobby’s blood 
money, they proved that all its takes to 
get on the ballot is enough money. By 
now Ballasiotes had been elected to the 
state legislature and she did not appear 
as one of the initiative’s backers. David 
LaCourse, a purported businessman and 
“unpaid” volunteer for CFJ, emerged as 
a front man for the group. Carlson, who 
also had a column in the Seattle Times 
at that time, was actively and heavily 
promoting 1-593 on his radio show and 
in the Times. 
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All told 1-593 would raise and spend 
$210,616.34, with $14.67 left over once 
the campaign finished. In addition to 
donations, the campaign would owe 
LaCourse, Carlson and Lantzy, the cam- 
paign treasurer, some $40,616.34 for 
money they “loaned” the campaign. 
These "loans” were paid back. The total 
amount of money donated by the NRA’s 
Institute for Legislative Action was a 
whopping $9 1, 146. The other big money 
donors were $ 10,000 from Pemco Insur- 
ance Company, $8,000 from Services 
Group of America; $4,090 from William 
Boeing; $2,500 from Victoria Wise; 
$3,000 from the Citizen’s Committee for 
the Right to Keep and Bear Arms. What 
is interesting is that LaCourse "loaned” 
the campaign almost $20,900. Carlson 
“loaned” it almost $2,000. I find it in- 
teresting that LaCourse has tens of 
thousands of dollars in discretionary in- 
come lying around that he can pump into 
this type of campaign, yet didn’t do so 
in 1-590. 

So where are the concerned citizens 
in all this? According to the campaign’s 
records, individual citizens donated only 
a small portion of the money raised by 
the campaign. One would think that if 
people felt that strongly about this, or 
any other issue, they would not hesitate 
to donate their money to it. Instead, the 
one that felt most strongly about this w as 
the gun lobby, which kicked in almost 
half of the total raised. 

Sherry Bockwinkel is the godmother 
of the paid ballot initiative. If you have 
the money and want to get something 
on the ballot in Washington state, you 
come to her. She has successfully repre- 
sented timber and developer interests in 
getting a "property rights” initiative on 
the ballot; an initiative financed by alu- 
minum and agricultural industry which 
sought to ban gill net fishing under the 
guise of protecting salmon (the fish 
population is being destroyed by dams 
that support, you got it, the aluminum 
and agriculture industry in Washington); 
and an initiative that would allow un- 
regulated casino gambling on Indian 
reserv ations. Bockwinkel summed it up 
in an July 10, 1995, Seattle Times inter- 
view when she said: "One of the first 
things I ask when people come to me 
with an initiative is whether they can 
raise $250,000. The harsh reality is that's 
what it costs to run a statewide campaign. 


You have to pay to play.” Bockwinkel 
has made a very lucrative living off these 
initiatives. She heads two initiative busi- 
ness, Camera Ready and LIMIT, which 
do everything from print the petitions to 
pay people to get the signatures needed 
to put them on the ballot. 

So if the citizenry doesn’t feel strong 
enough about crime issues to donate their 
money to it, then surely they believe in 
the cause enough to get the required 
181,000 signatures from their fellow' con- 
cerned citizens, right? Guess again. The 
single biggest expenditure for the cam- 
paign was to pay people to get signatures. 
Signature gatherers get paid betw een 50 
cents to a dollar for each signature they 
get. The closer they are to the July 1 fil- 
ing deadline, the more they get paid. 
1-593 campaign records show' signature 
- gatherers getting_paid $1,438.50: 13 dif- 
ferent Bellevue (a plush Seattle suburb) 
signature gatherers got $1,394.75; 82 
signature gatherers got paid nearly 
$30,000; 30 signature gatherers got 
$ 10,800; James Lynch got paid $630 and 
Sherry Bockwinkel got paid some 
$16,000 for gathering signatures and 
another $30,000 for “artwork.” (As 
someone who closely followed the 1-593 
campaign at the time I must confess not 
recalling any “artwork” associated with 
the campaign.) LaCourse got paid $5,000 
for undisclosed sendees. They spent 
$ 1 ,323 on their victory celebration party'. 
The only other major expense they list 
on their disclosure forms are $30,000 to 
Ackerman/McQueen Advertising. 

The spending paid off. 1-593 made 
it onto the ballot this time and was passed 
into law by 76% of the people who voted. 
Its impact has been felt across the coun- 
try as other states and the US congress 
hurried to pass their ow n versions of 
"Three Strikes You’re Out” laws. Beyond 
the immediate impact of these laws was 
that the entire crime and punishment 
debate was sharply shifted to the right. 
Any mention of gun control w as simply 
not on the agenda. Instead the only topic 
was politicians and so called “victims’ 
rights” groups trying to outdo each other 
in how draconian they could be in pass- 
ing new criminal laws and tormenting 
prisoners. 

In a fundraising letter that CFJ sent 
to supporters, they said that 3 strikes w as 
only the first step. Their program envi- 
sioned a four stage program to essentially 


change the face of the criminal justice 
system in Washington. The next step was 
an initiative to increase the penalties for 
gun related crimes (remember, criminals 
misuse guns - gun availability has noth- 
ing to do w ith it), then one to revamp 
the juvenile criminal justice system, and 
lastly, one to make “life tough for pris- 
oners.” 

Initiative 159: 

Hard Time for Armed Crime 

Initiative 593 w as an initiative to the 
people where enough signatures quali- 
fied it for the ballot to be voted on directly 
by the voters. That type of initiative gives 
organizers from January 1 to July 1 to 
gather the necessary signatures. Initia- 
tives to the legislature by contrast require 
the same number of signatures but give 
organizers until December 3 1 to gather 
the necessary signatures. The initiative 
is then presented to the state legislature 
which must either pass the initiative as 
written or put it on the next ballot. The 
legislature can also write its own ver- 
sion of the law and let voters choose 
between the two. 

In 1994 CFJ launched its 1-159 cam- 
paign as an initiative to the legislature. 
Dubbed “Hard Time for Armed Crime” 
the initiative would substantially in- 
crease the penalty for crimes committed 
with firearms, created new' crimes and 
also expanded the state’s death penalty 
to include carjacking, drive-by shootings 
and any deaths caused by someone try- 
ing to avoid a three strikes sentence. 
After all, if someone is facing a life with- 
out parole sentence for a petty crime, they 
have little to lose by “holding court in 
the street” as they say. The initiative was 
rather transparently racist as it focused 
on the types of gun crime already pun- 
ished by state law but largely committed 
by minority youth. 

1-159 would raise a total of 
$117,062. The money came from the 
usual suspects: The Committee for the 
Right to Keep and Bear Arms donated 
$5,000; the NRA donated $10,000; 
Pemco gave $10,000; Services Group of 
America $4,000; Kathryn Johnston of 
Phoenix Partners, a Seattle brokerage 
house, $6,700. LaCourse would “loan” 
this campaign $41,650. Where LaCourse 
got the money to loan the campaign is 
not known. Under state law all people 
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making donations to initiative cam- 
paigns must be disclosed to the state’s 
Public Disclosure Commission. One way 
to get around this requirement would be 
to funnel the money through a front man 
who could then “loan” it to the cam- 
paign. Or promise to reimburse the 
person for any loans made during the 
campaign. 

As of December 31, 1994 the cam- 
paign had spent $112,815. 11. The bulk 
of this amount went to Washington Ini- 
tiatives Now (WIN) for signature 
gathering. All told WIN got almost 
$50,000. An outfit named APC Inc., got 
$15,300 for “consulting” and a woman 
named Sonja McDonald also got 
$5,312.45 for “consulting.” Given the 
fact that the disclosure forms list the fees 
paid to WIN to be for “consulting” it is 
safe to assume that “consulting” means 
signature gathering. So all told some 
$70,000 of the $112,000 spent went to 
buy signatures. The rest of the money 
was spent on printing, postage and me- 
dia costs. 

Not surprisingly, the initiative got 
enough signatures and was sent to the 
legislature where it was voted into law 
with an overwhelming majority. A tell- 
ing incident came when the Seattle 
Public Defender office brought a black 
man to testify before the legislature as 
someone w ho w ould be affected by this 
law. While the man awaited his turn to 
testify, one of the legislators, a Tacoma 
cop, summoned police to detain the man 
because he looked “suspicious.” Appar- 
ently minorities don’t come to testify 
about legislation often enough. 

In both cases where initiatives 
passed, before the first ballot was cast 
the money race had already been run and 
won by CFJ. The role of the gun lobby 
in bankrolling these initiatives went 
largely unreported at the time. Most im- 
portantly, no one was asking “why is the 
NRA doing this?” After all, the NRA 
hadn’t seen crime as a big priority in the 
past. But beginning around 1992-93 
NRA ads began to boast of the role the 
group had played in passing this type of 
legislation in several states. As the 
NRA’s role in stopping gun control leg- 
islation was being attributed to the rise 
of gun related crimes, the NRA struck 


back by actively promoting high profile 
campaigns like Initiative 593. With the 
passing of 1-593, the NRA could say 
“we ? re in the forefront of the fight against 
crime” and “we’re tough on people who 
misuse firearms.” All too often, though, 
the political payoff for the NRA has been 
mixed. In the federal 1994 crime bill the 
“assault weapons” ban was passed by 
congress along with a federal three 
strikes law and many other repressive 
laws. Ironically, the only thing that came 
close to derailing the “crime bill” was 
the NRA’s opposition to the included 
assault weapons ban. In most states the 
trend towards more draconian criminal 
laws is also being accompanied by in- 
creased restrictions on citizen’s access 
to firearms, despite the NRA’s opposi- 
tion to the latter. 

Buying the Ballot 

Why is it necessary to pay signature 
gatherers to get the signatures necessary 
to get a measure on the ballot? One ini- 
tiative organizer was interviewed and 
said the difference was that a volunteer 
would only stand in the rain getting sig- 
natures for an hour while a paid 
signature gatherer would stand in the 
rain for eight hours or more getting sig- 
natures. A more mundane reality, 
especially when it comes to “crime” is- 
sues, is that most people don’t feel 
strongly enough about the issue to do 
anything about it, either by donating 
their money or by getting signatures. So 
what started out as a populist idea has 
become a means by which big money 
corporate interests can put laws on the 
ballot and get them voted on. 

On an even playing field this isn’t 
necessarily a bad thing. The recent 
“property rights” initiative, which was 
an initiative to the legislature, was over- 
whelmingly passed by the state 
legislature. In a few 7 weeks people op- 
posed to it, including environmental 
groups, gathered enough signatures (yes, 
by paying for them) to get the measure 
on the ballot where voters rejected it. 
Opponents to other initiatives have run 
ads and media campaigns often result- 
ing in the measure being defeated w hen 
voted on. The difference is that prison- 
ers and the poor people likely to be 
criminal defendants have no lobby, no 
money and consequently no voice. So 


when voters got to vote on these initia- 
tives the only information they had were 
the shrill cries from Carlson and the rest 
of the corporate media. Since the three 
strikes law was passed in 1993 some 77% 
of the defendants convicted under it in 
King County (Seattle) are black, despite 
the fact that blacks make up only some 
5% of the county population and about 
the same number of whites are eligible 
for a three strikes sentence as blacks. 

The best way to defeat initiatives is 
by keeping them off the ballot in the first 
place. The gay community has done a 
remarkable job through its organization 
of “Bigot Busters” who will appear and 
present information to people about to 
sign petitions that would place 
homophobic and discriminatory initia- 
tives on the ballot. The gay community 
realizes that rights aren’t something that 
should be put up for a vote. 

A more practical way to reserve the 
populist spirit of the initiative process 
would be to make paying signature gath- 
erers illegal. In 1993 the Washington 
state legislature passed House Bill 1645, 
RCW 2979.490 which made it a misde- 
meanor to pay signature gatherers per 
signature, rather than on an hourly ba- 
sis. The legislature claimed that paying 
people by the signature encouraged 
fraud. Bockwinkel filed suit in federal 
court challenging the constitutionality of 
the statute and judge Barbara Rothstein 
held the law was unconstitutional and 
struck it down. See: Limit v . Maleng , 874 
F. Supp. 1138 (WD WA 1994). 

What is ironic is that Bockwinkel 
was represented by James Lobsenz, a 
prominent Seattle defense attorney who 
was recently presented with the 
“Abolitionist of the Year” award by the 
“Washington Coalition Against the 
Death Penalty. Lobsenz is best known 
for his unsuccessful representation of 
Charles Campbell, a notorious triple 
murderer executed in Walla Walla in 
1994. Because of Lobsenz’s work (he 
also represents Bockwinkel in other 
initiative related legal matters) chal- 
lenging this statute, the way was 
paved to get 1-159 to the legislature 
which significantly expanded the death 
penalty in Washington state. Granted, 
lawy ers are in the business of making 
money, and helping pass draconian 
criminal law s is one sure way to drum 
up business if you’re a criminal de- 
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fense lawyer, but an abolitionist? This 
would be like Johnny Cochran represent- 
ing Mark Fuhrman. So paid signature 
gathering continues unabated. In- 
deed, times have been good for 
signature gatherers. 

So why weren’t there any more 
“anti-crime” initiatives from the CFJ in 
1995? After all, they promised at least 
two more in their plan to revamp the 
state’s criminal justice system. The an- 
swer may well lie in the fact that the 
NRA has fallen on tough times finan- 
cially. The November 2, 1995, issue of 
Rolling Stone reported that the NRA had 
a cumulative operating deficit of more 
than $50 million. Most of the deficit is 
attributed to overspending by the Insti- 
tute for Legislative Action which has 
funded initiatives like 1-593 and 1-159, 
and declining membership revenues. 
The NRA’s credit rating is the lowest 
possible given by Wall Street firms. In 
addition the NRA is being audited by 
the IRS. With no gun money the finan- 
cial wind has been taken out of the CFJ’s 
sails. 

If the CFJ had, or does, carry 
through on its promised four initiatives 
it will essentially revamp the entire 
criminal justice system in Washington 
state, which will cost taxpayers tens 
of millions of dollars as the costs asso- 
ciated with these policies come due, for 
less than a million dollars. So the gun 
lobby in Washington D.C. gets to dic- 
tate policy in Washington several 
thousand miles away. Washington 
may as well hang up a sign “criminal 
justice system for sale.” Fortunately, 
it looks like the one major bidder is 
broke. 

David LaCourse "loaned” the 1-1 59 
campaign more than $41,000, which 
would imply he is a man of means. How- 
ever, on May 25, 1995, Greater Seattle 
Printing sued LaCourse and his wife, 
as the officers of CFJ, for $8,381.38 
that CFJ and LaCourse owed and had 
not paid for printing done in the I- 
159 campaign. LaCourse sent out 
copies of the lawsuit as a fundraiser. 
Apparently the coffers of the gun lobby 
are running low. So if LaCourse has tens 
of thousands of dollars laying around to 
“loan” campaigns, why can’t he pay his 
debts? What happened to the $117,000 
the campaign took in?H 


T his issue marks PLN' s sixth year 
of publishing and 72 consecu- 
tive issues. For anyone familiar with 
alternative publications in general and 
prison publications in particular this is a 
significant milestone. Ed Mead and I 
started PLN on a trial basis in 1990, we 
decided to print six issues and see if it 
generated any support. We believed that 
there was a need for progressive prison- 
ers to have a publication which 
represented their interests and use it as a 
vehicle to try to impact the prison 
struggle and debate around criminal jus- 
tice issues. Our first 8 issues were hand 
typed, photocopied and mailed by a sole 
volunteer in Seattle to the 75 people on 
our mailing list. We had a rocky start, 
our first volunteer got indignant over an 
article that appeared in our second issue, 
refused to print it and ran off with PIN's 
total treasury of fifty bucks and our mas- 
ter copy. Washington prison officials 
banned PLN in every prison in the state 
and Ed and I were subjected to the typi- 
cal heavy handed repression they enjoy. 

Despite that we persevered and con- 
tinued. We found new volunteers to copy 
and mail PLN, we slowly gained more 
readers and supporters across the coun- 
try. After our first three issues we were 
preparing to file suit challenging the 
Washington ban on PLN when 
prisoncrats reversed the ban. One war- 
den told us we wouldn’t last because our 
ideas were outmoded and would find 
little resonance among prisoners. That 
was six years ago and now we have more 
than 2,000 US subscribers. As they say 
the rest is history. 

In 1993 Ed got out of prison and the 
Washington parole board put a restric- 
tion on him that he would be returned to 
prison if he had any contact with other 
prisoners for the purposes of publishing 
PLN. The Washington ACLU has been 
litigating this matter on our behalf ever 
since. Dan had assisted with PLN since 
our inception and he became the new 
coeditor. Most readers are only familiar 
with Dan and myself but PLN would 
never have been possible without the in- 
valuable support we have received from 
volunteers over the years. 


Our pool of volunteers has changed 
over the years as people come and go, 
but each of them helped make PLN pos- 
sible. We have to extend our thanks and 
gratitude to Janie, Jim, Cindy, Michael, 
Carol, Carrie, Scott and Judy who helped 
PLN in our early years. Dan A. has always 
been there to support PLN whenev er we 
needed it and has bailed PLN out more than 
once. DanT. has given invaluable assistance 
on computers, information and Internet is- 
sues, while Curtis has done a great job 
keeping PLN on the Internet. Allan has self- 
lessly contributed photocopying, 
scanning services and other help, Ellen 
and Cathy have helped with software, 
computer assistance and material sup- 
port. Wes provides great access to court 
rulings and media information despite a 
hectic schedule as a law student. Since 
1992 Sandy has been a volunteer who 
started out helping us fold and staple 
PLN when we had a circulation of just 
300, she has always been there when we 
needed her support and is now handling 
PLN ' s desktop publishing and mailing 
list tasks on a fall time basis. My father 
Rollin has been PLN ' s publisher since 
about our third issue. We didn’t know 
anyone who had a RO. Box and we 
needed someone trustworthy to handle 
our mail and banking. We asked him to 
do this on a temporary basis while we 
found someone in Seattle. That was six years 
ago and "temporary” became permanent. 

Since the very beginning the com- 
rades at Arm The Spirit in Toronto, 
Canada, have ensured PLN reaches 
people in Asia, Latin America and 
Canada. Our European distributors have 
been the Anarchist Black Cross in Ox- 
ford, England and Durchblick in 
Germany and is now Solidarieta 
Proletaria in Italy. They help make sure 
that PLN is read by another 200 or so 
people in 27 other countries. The folks 
at the New Flag have always been sup- 
portive and helped when we really 
needed it. In addition to these there are 
the many other people, far too numer- 
ous to name, who have helped publicize 
PLN , sent us clippings and information, 
contributed articles, answered our ques- 
tions and of course, all of our readers 
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who have subscribed and given us finan- 
cial support. It’s hard to overestimate 
the value of any one volunteer or con- 
tributor simply because without each and 
every one PLN would not be possible. 
Dan and 1 would like to extend our heart- 
felt thanks to ever} one who has helped 
make PLN what it is today. 

At this point in our development our 
main focus is on increasing PLN' s cir- 
culation. We need more subscribers in 
order to cover our increased costs. We 
would like to ask you, our readers to help 
us reach more people. We can send you 
PLN subscription flyers which can be 
copied and distributed to potential sub- 
scribers. A bundle of PLN's is available 
for ten stamps and a mailing label. Any- 
thing that will let folks know about PLN 
and subscribe is helpful. With more than 
1.5 million prisoners and detainees, PLN 
is the only national prisoner produced 
publication that supports the rights of all 
prisoners. Sometime in the next few 
months we will be raising our subscrip- 
tion rates to cover increased expenses. 
The more subscribers we get the longer 
we can hold off increasing our rates (in 
six years we have only increased our rates 
once, from $ 10 to $ 1 2 for individuals and 
$35 to $50 for institutions). Our new 
rates will be $15 for prisoners, $20 for 
non-prisoners and $50 for institutions. 

Since November, 1995, Works in 
Progress , an alternative paper in Olym- 
pia, WA, has taken it upon themselves 
to distribute PLN to all 1 50 Washington 
state legislators. We don’t know that it 
does any good but at least now' legisla- 
tors can’t plead ignorance of prison 
issues, just opportunism. Groups or in- 
dividuals in other states w ho would like 
to make similar arrangements should 
contact us to discuss the details. 

In the February PLN we ran the let- 
ter from the “‘Angry White Man” who 
complained that PLN was biased against 
whites. Since then three other prisoners 
have chimed in supporting AWM, I 
found it interesting that these weren't 
even subscribers! PLN has never claimed 
to be objective (objectivity is usually just 
a code word for pro-government bias 
anyway), we’ve always been up front 
about supporting prisoners and the 
struggle for prisoner rights. Likewise 


we’ve never hid the fact that we’re left 
leaning politically. We have always put 
forw ard a class based analysis of prison 
issues. It states the obvious to point out 
that the bulk of people in prison are poor. 
That minorities are disproportionately 
imprisoned simply reflects the fact they 
are disproportionately among the poor. 
It is ironic that white prisoners are will- 
ing to defend a system that hasn’t done 
much for them. I responded to one of 
the irate writers that I was willing to bet 
he had been arrested by white cops, pros- 
ecuted by a white prosecutor, convicted 
by a white jury and sentenced by a white 
judge. So what’s the white power struc- 
ture done for him lately? Class trumps 
race every time — which should be ap- 
parent to every prisoner. Dan 
recommended Howard Zinn’s book on 
American history. A book that makes 
very good points, despite some shortcom- 


F ifty-six people were executed by 
sixteen states in 1995. That w^as 
the highest national figure since 1957. 
As usual, Texas led the nation with 19 
executions in 1995. Since the supreme 
court reinstated the death penalty in 
1976, there have been 313 executions in 
the U S!, 104 of them in Texas. 

The 1995 total of 56 executions is a 
distinct increase from recent years. 
There were 23 in 1990, 14 in 1991, 31 
in 1992, 38 in 1993, and 31 in 1994. 
The total for the first half of this decade, 
193, already surpasses the 117 carried 
out in all of the 1980’s. There were only 
three in the 70’s, and 191 in the 60’s. 

Congress has moved to eliminate the 
$20 million in federal funds for all 2 1 
death penalty legal -resource centers 
across the U.S, Opponents of the post- 
conviction centers say they needlessly 
delay justice. 

“The centers have functioned like 
brakes,” says Michael Rushford of the 
Criminal Justice Legal Foundation. 
“Congress is taking the brakes off.” 

The death penalty centers opened in 
1988 in response to a rising death row 
population and an inadequate number of 
lawyers to handle the cases. Proponents 
of the federally funded centers pro- 
claimed that they would speed-up the 


ings, about racism in the US is Settlers: 
Mythology of the White Proletariatby J. 
Sakai, available from MIM Notes on 
page 24 of this PLN. To this day race is 
used to divide the w orking class and this 
is nowhere more evident than in prisons 
where all too often prisoners are divided 
by race and origin. In the meantime 
prisoncrats have their way with us. It 
shouldn’t take a degree in rocket scientrv 
to realize it makes little difference w hat 
color the foot inside the boot on our neck 
is. For those prisoners who agree with 
AWM, hey, maybe you should get your 
prison news from Rush Limbaugh, he’ll 
tell you racial not financial minorities 
are running things and all prisons are 
country clubs. 

Happy anniversary and we hope to 
have a lot more. Enjoy this issue of PLN 
and pass it along to others when you’re 
done with it. ■ 


execution process. Now’ many of those 
same people support closing the centers 
- for the same reason. Opponents of the 
closures, however, say that it will only 
slow down the process. 

“The centers provide an exper- 
tise that we can’t provide,” says 
Esther Lardent of the American Bar 
Association’s Post-Conviction Death 
Penalty Project, which recruits law' 
firms to handle death penalty ap- 
peals. “Nobody practices this area 
of law except for people in these cen- 
ters, and a few other people scattered 
in the country.” 

Steve Hall, administrator of the 
Texas Resource Center’s Austin office 
says that capital punishment laws are 
ever-shifting, so recruiting experienced 
counsel is “tough work. People do two 
or three [death penalty appeals] and feel 
like they’ve done their civic duly.” 

About half of the 3,029 prisoners on 
death row' are being represented or as- 
sisted by experienced capital punishment 
attorneys from the 21 centers slated to 
be closed. That is probably the crux of 
the issue. Once those experienced attor- 
neys are scattered to the winds, death row' 
prisoners will have a more difficult time 
mounting effective challenges to the le- 
gal issues in their cases. ■ 
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Texas Grooming Code May Violate RFRA 


T he court of appeals for the fifth 
circuit held that a district court 
erred in dismissing a Texas prisoner’s 
claim that prison grooming regulations, 
requiring that prisoners be clean shaven 
and have short hair, violated his rights 
under the Religious Freedom Restora- 
tion Act (RFRA). The court upheld 
dismissal of these claims under the first 
amendment. Cleveland Hicks, a 
Rastafarian, filed suit challenging Texas 
DOC grooming regulations as violative 
of his religious rights. Rastafarians be- 
lieve that it violates their beliefs to cut 
or comb their hair or beards, instead they 
must allow it to grow in dreadlocks. 
Hicks is confined in administrative seg- 
regation and in his suit stated that his 
segregated confinement mitigated any 
penological concerns prison officials 
may have in their grooming policy. The 
district court dismissed the complaint as 
being legally frivolous under 28 U.S.C. 
§ 1915(d). Hicks appealed and the fifth 


circuit affirmed in part, reversed and re- 
manded in part. 

The court affirmed dismissal of the 
first amendment claim. “Equally clear 
in this circuit is the proposition that prison 
grooming regulations, including specifically 
the requirement that a prisoner cut his 
hair and beard, are rationally related to 
the achievement of valid penological goals, 
such as security and inmate identifica- 
tion. Hicks does nothing to distinguish 
his case from the long line of cases that 
establish this precedent.” Thus, Hicks’ 
first amendment claim was legally frivo- 
lous and correctly dismissed by the 
district court. 

The court reversed and remanded 
this claim as it was presented under the 
RFRA, 42 U.S.C. § 2000bb-l whichrequires 
the government to show a compelling in- 
terest whenever they substantially burden 
the exercise of religion. The RFRA ap- 
plies to prisoners’ claims. “Thus the 
issue whether the prison violated Hicks’ 
religious rights under RFRA must be ana- 


lyzed using the ‘substantial burden’ test 
rather than the less stringent ‘reasonable 
opportunity’ test previously employed. 

“We cannot see how the district 
court could have validly concluded that 
Hicks’ claim under RFRA lacks 'an argu- 
able basis in law.’ Not passed until late in 
1993, RFRA remains relatively new law; 
its statutory contours are vague and its 
legal limits, contours, and standards 
have yet to be defined. More importantly, 
we have yet to address RFRA or any of 
its discrete standards. Although either 
a motion for summary judgment or the 
further development of case law in this 
circuit may ultimately defeat Hicks’ 
RFRA claim, we hold that, at this early 
stage in the development of RFRA, Hicks 
has a ‘fightin’ chance’ to make some of that 
law. Accordingly, the district court abused 
its discretion when it summarily dis- 
missed Hicks’ RFRA claim as frivolous.” 
The case was remanded for further pro- 
ceedings. See: Hicks v. Garner, 69 F.3d 22 
(5th Cir. 1995). ■ 


Texas Rent-A-Cells Burn 


T he February issue of PLN fea- 
tured “Kidnapping and Extor- 
tion Texas Style.” Several county jails in 
Texas are scrambling to pay off the “junk 
munis” (municipal bonds) they used in the 
late 1980’s to build rent-a-jails. Their clien- 
tele of Texas state prisoners dried up after 
the state spent $2 billion to build new pris- 
ons. The counties stuck with the empty 
jails and facing payments on their bonds 
looked to Dominion Management, Inc. 
of Oklahoma, a private brokerage firm deal- 
ing in state-to-state prisoner transfers, to help 
them fill their empty cells. Sofarnearly8,(X)() 
prisoners from 11 states have been exiled to 
shoddily built county jails in Texas. 

One of those jails, the Crystal City' 
Detention Center in Zavala County, dis- 
covered the hard way that kidnapping- 
for-hire can be a risk}' business. At 3:00 
AM on Tuesday, February 2 1 , about 200 
frustrated and disgruntled out of state 
prisoners erupted, seizing control of the 
jail and setting fires. The uprising was 
not quelled until dawn. As of this writ- 
ing no injuries were reported, and 
damages were being assessed. 

The prisoners, mostly from Mis- 
souri and Utah, claimed they were angry 


because of a lack of black guards, die fact 
that many of the jail’s guards verbally ha- 
rassed them in Spanish, and they were upset 
about the telev ision being turned off early on 
Monday night. [All of this is from press re- 
ports, PLN does not yet have first-hand 
reports from any of the prisoners involved.] 
The Crystal City Detention Center 
was built in 1989. The county' was lured 
by the promise of easy profits offered by 
Diversified Municipal Services, Inc., of 
Lebanon, Indiana, which packaged the 
$4.4 million bond deal to build the jail. 
The county bought a “turnkey contract” 
(no pun intended) which included the 
financing, design, construction, and op- 
eration of the facility. It was a pretty cozy 
deal. Philip Packer, for example, was a 
vice-president of Hale-Mills Construc- 
tion Company, a shopping center builder 
from Houston who built the facility. 
Packer was also a registered agent for the 
local arm of Diversified Municipal Ser- 
vices, which financed the deal: he was 
also a vice president of Detention Ser- 
vices, Inc., which had the contract to 
operate the facility. The alarm and elec- 
trical subcontractor was former Navarro 
County, Texas, sheriff Bobby Ross. 


The facility originally housed pris- 
oners from the District of Columbia. 
When Jonathan Smith, an attorney for 
the D.C. Prisoners’ Legal Services Project, 
Inc. visited the jail in June of 1990, he ob- 
served baseball bats in the dorms and 
“shoots” of pruno fermenting openly in 
the shower stalls. In late 1990 the Dis- 
trict of Columbia declined to renew its 
contract. Zavala County' took over man- 
agement of the jail in late 1990. The 
financial consultants, brokers, architects, 
and contractors had collected their fees 
and left town, leaving Zavala County 
with an empty sub-standard jail that no- 
body seemed to need or want anymore 
and a $4.4 million bond issue to pay off. 

The}' have since worked with Domin- 
ion [the very idea of a prisoner-broker 
boggles the imagination! !] to put w arm Utah 
and Missouri bodies in the jail, and have 
found another private contractor. Dove 
Development Corp. , to operate the facility. 

Now if they could only figure out a way 
to keep those ungrateful out-of-state exiles 
from burning down the joint, maybe they 
could get those pesky bonds paid offH 

Sources: Houston Chronicle , 

Wall Street Journal 
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Texas Prison Developer Arrested in Escape Plot 


A private prison developer with 

x\business ties to a former Texas 
state prison director was arrested in Janu- 
ary and charged with plotting to help a 
convicted murderer escape from prison 
for a $750,000 fee. 

Patrick Harold Graham - using the 
alias Harold Robert also extended the 
offer to the convict’s girlfriend. But the 
girlfriend went to authorities, who vid- 
eotaped Graham, 45, as he allegedly 
accepted a $150,000 down payment in a 
restaurant parking lot. She handed Gra- 
ham the money and told him she was 
making the payment with stolen funds. 
He was arrested after taking the money 
and was charged with money launder- 
ing and theft. 

Graham is head of N-Group Secu- 
rities, Inc., which played a key role in 
developing rent-a-cell jails for several 
job-starved Texas towns in the late 
1980’s. [See: Kidnapping and Extortion 
Texas Style, PIN , February ’96]. Gra- 
ham and others were defendants in civil 
lawsuits resulting in a $34 million fed- 
eral judgment against them for civil 
conspiracy and violation of state and fed- 
eral securities law s as part of a fraudulent 
scheme to finance six private prisons in 
small Texas municipalities. These same 
rent-a-cell jails, left holding millions in 
worthless junk municipal bonds, are now 
importing thousands of prisoners from 
widely scattered states in a desperate at- 
tempt to pay off the worthless bonds. 

The convict Graham was charged 
with helping to escape was not named 
in court, but sources identified him as 
Dana McIntosh, a former computer com- 
pany executive from Dallas serving a 
75-year sentence for stabbing his wife. 
Graham allegedly told McIntosh that he 
could secure him a job as a prison trusty, 
which would allow 7 him to work on jobs 
outside the prison walls. 

Once outside, McIntosh would be 
whisked to Louisiana, where a plane, 
provided and piloted by Graham would 
meet him and take McIntosh and his girl- 
friend to another country. Graham 
indicated he had done extensive research 
on which countries they could safely flee 
to and assured McIntosh and his girl- 
friend that new identities, and the 
documents to support them, would be 
prepared. Graham apparently used his 


close ties to James A. “Andy” Collins, members and other high ranking offi- 
former head of the state prison system, cials. The badge would have allowed 
to lend credence to his ability 7 to make Graham unlimited access anywhere in 
the plan work. Collins announced his any Texas prison. 

resignation last fall after Gov. George W. Before the escapeyploLwas uncov- 

Bush ordered an investigation into ered, McIntosh had been scheduled for 
Collins’ business dealings with James a reclassification hearing, something 
Brunson, a former officer w ith N-Group, rarely done in the case of a murderer 
and with former Houston Mayor Fred serving a 75-year sentence. As for the 
Hofheinz, both of whom were defendants unusual circumstances of the reclassifi- 

in the federal lawsuits over fraudulent cation review, Polunsky said, “That 
prison development schemes. situation is also being reviewed. We 

“I have not been shown any evidence don’t know 7 for sure how he got [sched- 
to lead me to believe that Mr. Collins is uled] back [for a reclassification 
involved in the incident,” said Allan hearing], but we are going to find out. I 
Polunsky 7 , chairman of the Texas Board have placed the highest priority on this.” 
of Criminal Justice. “Of course we are If Graham is convicted and sen- 
conducting an investigation to ensure tenced to a prison term, perhaps it would 
there was no complicity 7 by any employee be a fitting punishment to require him 
of the department.” to serve his time in one of the substan- 

One source close to the investiga- dard rent-a-cell jails that N-Group 
tion, though, said that Collins had issued Securities participated in financing, g 
Graham an identification badge nor- 

mally reserved for criminal justice board Source; Homton Chronicle 


VitaPro Fraud Scheme Unveiled in Texas 

T exas state prison officials have VitaPro under what he termed as a 
asked a judge to nullify an gentleman’s agreement when the pact 
agreement to purchase $33.6 million was signed last year [See: “TDCJ Sell- 
worth of VitaPro, a soy-based food prod- ing Counterfeit Meat” in the July ’95 
uct, saying the Texas Department of issue of PLN\, Kyle was placed on ad- 
Criminal Justice (TDCJ) had no author- ministrative leave (with full pay) pending 
ity to sign such a contract. Under the the outcome of the investigation, 
deal between the TDCJ and VitaPro Prison officials initially claimed they 
Foods, Inc., a Canadian company that could save millions of dollars a year by 
makes the soy bean substitute meat and not buying beef or chicken to feed pris- 
chicken, the TDCJ was to purchase 36 oners. They also hoped to earn an 
metric tons of the product each month additional $4 million a year by reselling 
for five years. Investigators for Gov. the product to other prisons and jails 
George W. Bush said the arrangement across the country, 
between VitaPro and the TDCJ involved Those sales never materialized, 
“fancy footwork” and was clearly not though, and Texas prisoners have balked 
above board. at eating the product, claiming it causes 

The FBI, Texas Rangers and inter- diarrhea, skin rashes and other ailments, 
nal prison investigators are probing the As a result, tons of the product are pil- 
pact, including the involvement of ing up in prison warehouses around the 
former TDCJ executive director James state and the state is currently defend- 
A. “Andy” Collins, who urged the ing against several pro se lawsuits from 
agency to buy the powdery 7 product and prisoners claiming health problems 
is now 7 earning $ 1 ,000 each day he works related to eating the chemical and pre- 
as a VitaPro consultant. servative-laced product. 

Also under investigation is Larry 7 The investigation into the VitaPro 
Kyle, the director of prison industries deal w as sparked in January when 
who signed the purchase agreement with Patrick Graham, a Houston developer, 
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was arrested for plotting a foiled prison 
escape in w hich he convinced a convict’s 
family that he had close enough ties with 
Collins to get the prisoner transferred 
to a trusty work detail where it would 
have been easy to arrange the escape. 
[See: “TX Prison Developer Arrested in 
Escape Plot” in this issue of PLN]. 

Collins resigned as executive direc- 
tor of the TDCJ last fall after 
investigators linked him with a fraudu- 
lent scheme to finance several rent-a-cell 
jails in small Texas municipalities. Just 
prior to resigning, Collins approved a 
promotion for Kyle which raised his sal- 
ary to $75,744. TDCJ spokesperson 
Glen Castlebury said that only one other 
TDCJ employee had been promoted to 
that level, and that individual, Art 
Mosley, was already a deputy director. 

Castlebury also said the TDCJ 
stopped taking delivery of any more 


VitaPro shipments in late February. In 
its request to nullify the contract the state 
asked judge Bill McAdams not only to 
throw out the pact but also to order 
VitaPro to refund the estimated $3 mil- 
lion the state has paid to date. 

The ongoing soap opera of official 
fraud and corruption in the TDCJ speaks 
volumes for a topsy-turvy criminal jus- 
tice system wherein tens of thousands of 
petty thieves and drug users are being 
imprisoned in a system operated by 
multi-million dollar thieves. When a 
poor person robs a convenience store of 
$50, that is characterized as a violent 
crime. When senior TDCJ officials bilk 
the taxpayers for millions of dollars, 
those actions are characterized as “fancy 
footwork” or “shady business deals.” ■ 

Source: Houston Chronicle 


More Trouble in Texas Rent-A-Jails 

by Bry on W. Ferguson 


H aw aii prisoner Larry Earl Pa- 
gan decided he’d had enough 
of Texas hospitality Pagan, shanghaied 
from a Hawaii state prison [See: “Kid- 
napping and Extortion Texas Style” in 
the Feb ’96 PLN], escaped in February 7 
from the Newton County Correction 
Facility in Southeast Texas. 

Pagan made a non-violent exit from 
the facility and then decided to do a little 
kidnapping of his own. He hijacked a 
local citizen and her automobile and 
made for the border. The driver and car 
were released unharmed in Mexico. 

Two Oklahoma female prisoners 
made good their escape from another 
rent-a-jail in Odessa, Texas and three 
New ? Mexico prisoners were caught 


climbing down the exterior wall of yet 
another Texas county jail. 

In addition to these and several other 
escapes by 7 out-of-state “guests” of the Texas 
rent-a-jails, there have been a number of 
disturbances resulting in hundreds of thou- 
sands of dollars in damages to the Texas jails. 

The Tarrant County (Ft. Worth, TX) 
Commissioners, proprietors of a county 
rent-a-jail, voted in February 7 to termi- 
nate their rent-a-cell contract with New 
Mexico and return 90 prisoners to that 
state. Tarrant County officials expressed 
dismay over their perception that they 
had been “receiving New 7 Mexico’s most 
hardened felons.” ■ 

Source: Dallas Morning News 


Dismissal of Women’s Suit Affirmed 


T he court of appeals for the 
eighth circuit affirmed the dis- 
missal of a class action suit by women 
prisoners in Iowa. Past issues of PLN 
have reported Pargo v. Elliot, 49 F.3d 
1355 (8th Cir. 1995), a class action suit 
in which women prisoners in Iowa 
claimed that they were subjected to gen- 
der discrimination by not being provided 
with similar resources as male prison- 
ers in the state. After being remanded 


to the lower court the case w as again dis- 
missed. 

The appeals court affirmed dismissal 
in a relatively brief per curiam ruling. 
The court affirmed the district court find- 
ings that the women prisoners were not 
similarly situated to male prisoners for 
equal protection purposes and that no 
invidious discrimination had occurred. 
See: Pargo v. Elliot, 69 F.3d 280 (8th Cir. 
1995). ■ 


Spain and Belgium 
Abolish the Death Penalty 

A s the U.S. increases the num- 
ber of people it murders each 
year the trend in favor of state -sanctioned 
murder is ebbing elsewhere. Fifty-five 
countries around the world have 
abolished the death penalty for all 
crimes, fifteen others have abolished 
it for social crimes such as murder 
and thirty other countries are de facto 
abolitionist in that they do not carry 
out executions. On November 17, 
1995, Spain announced it had abol- 
ished the death penalty in the 
Military Penal Code in a vote by the 
Spanish Senate. The death penalty 
for common crimes was abolished in 
Spain in 1978. The last executions 
carried out in Spain were revolution- 
aries killed in 1975 under the Franco 
dictatorship. 

A week before, on November 10, 
1995, the Belgian government approved 
a bill which would eliminate the death 
penalty for all crimes, in war as well as 
peacetime. The death penalty 7 will be 
replaced by a life sentence and the life 
sentence by a jail sentence of 20 to 30 
years. The last person executed in 
Belgium was shot by a firing squad 
in 1950 for w ar crimes. Belgium w as 
the last West European country to 
retain the death penalty, which vio- 
lates the European Human Rights 
Convention that bans the death pen- 
alty in all circumstances. The 
Belgian parliament is expected to 
approve the law 7 . 

It is worth noting that while Spain 
has not officially executed anyone since 
1975 the Spanish government currently 
finds itself enmeshed in a widening 
scandal and cover up about the fact that 
the government used death squads to 
hunt down and kill Basque freedom 
fighters in the early to mid 1980s. At 
least 27 people were murdered by the 
government death squads, including 
8 who were the wrong targets, i.e., 
not involved in the Basque indepen- 
dence struggle. Just because a 
country does not officially have the 
death penalty does not mean it doesn’t 
murder its political dissidents and crimi- 
nals. ■ 
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Reader Mail 


A Doctor in Prison 

I was dismayed by the article on 
page six of the November ’95 PLN about 
the WA Doctor Scandal. I am a board 
certified family physician who is doing 
two five-year hits for third degree sexual 
assault of two female patients. 

1 hope when I am paroled in 2-3 
years I will be able to practice medicine 
again. The safest way for me to practice 
would be in a structured environment 
and/or with male patients. I feel work- 
ing with male patients in a prison could 
be a viable option, where I could benefit 
both the inmate population and myself. 
I surrendered my license because of 
sexual problems and not incompetence. 

I think Dr. McGuire already was 
punished for violating the law and should 
be given a chance to prove himself. 
Doctors are not dilferent from the rest of 
the population and that to rehabilitate 
them would be advantageous to the 
prison population, society and the doc- 
tor in question. 

— D.C., Wisconsin 

Down for the Cause 

My cellie and I [both of w hom are 
paying subscribers] were reading your 
"From the Editor” in the January issue 
of PLN . Your publication is much too 
important to prisoners, even the many 
who don’t realize it, to be allowed to be 
threatened from lack of funding. We are 
both paid-up subscribers but feel the need 
to go that extra mile that it sometimes 
takes when something is important. 
Neither of us has a pay number [job] and 
don’t get any money from the streets, but 
my cellie said that if I would write the 
letter, he would donate a book of stamps 
to the cause. 

So we are sending you a book of 
stamps with this letter and in our own 
way hope to embarrass those who have 
money and don’t help. We know people 
will probably never know this, but that’s 
okay too. Because the really important 
part is that the PLN gets the help. Keep 
up the good work as long as you can, 
because it is important work. P.S. We 
like the index! 

— J.C. & N.H., California 
May 1996 


PLN Index 
Gets Rave Reviews 

I found the January ’96 issue of PLN 
immensely informative, insightful and 
provocative. I’ll keep sharing my issues 
with other prisoners and suggest that 
they subscribe for themselves. It’s al- 
ways made available through the law 
library here. 

The index at the end of the year’s 
first issue for last year’s topics is a hit. I 
liked the format and case cites at the end. 

- B.L., Washington 

A local TV channel called me last 
Friday, twisting my arm to appear on a 
local talk show with a senator who is 
pushing a bill to have prisoners pay $2 - 
$5 per sick call. I would represent CURE 
Ohio and the opposing viewpoint. I was 
very leery, being an introvert at heart and 
know ing how nerv ous I would be on the - 
hot seat, and feeling not very well versed 
in this matter anyway. But in lieu of there 
being nobody else local [to represent 
CURE], I said yes. 

I called the senator’s olfice and was 
told the bill hasn’t even been w ritten yet 

- thus there was nothing on paper that 
I could study. So I went home and pulled 
out my 1995 PLN index ... and there 
found two terrific articles on charging 
prisoners for medical care & prescrip- 
tions. These formed the basis of the 
"homework/cramming” I did over the 
weekend to prepare for the taping on 
Tuesday. I went into the session feeling 
pretty confident and well educated about 
the prisoners’ position on this. So that’s 
why I’m thanking you — for enabling 
me to feel confident and well informed. 

- K.T., Ohio 

The January' ’96 PLN just came to 
the cell. Excellent index! I can see the 
effort and time put into it. I swear, not 
two months ago, I was digging a case 
out of one issue from 1993 and said to 
myself, I wish there was an index for 
these newsletters.” EXCELLENT! I love 
it! Whoever came up with the idea, give 
I em a raise! ! ! Again, thank you, as us 
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serious litigators use your PLN as a seri- 
ous reference - law library time is rare 
here. The indexing is perfect ... easy, 
fast and in our language. The 1993 In- 
dex will be coming soon???? 

— R.B., California 

[Editor s Note: Indexes for previous 
years are available for $5. 00 each . 1990- 
91 count as one year. Full-year sets of 
back issues are available for $50-per- 
year. Each set of back issues ships with 
a complimentary index for that year 
Again , 1990-91 count as one year] 

Pennsylvania 
Prison Stormed 

Last October, in the dead of night, 
Graterford Correctional Institution (GCI) 
prisoners w ere subjected without notice 
to an unprovoked assault by storm troops 
dressedinblack.. hooted, many helmeted 
and all earning clubs. [See: PLN, Dec 
’95] 

All GCI prisoners, suddenly awak- 
ened, were strip-searched, hands cuffed 
behind their backs, some forced to their 
knees on the concrete floor, some beaten, 
some taunted, while cells were searched 
and most trashed. Some men watched 
their few personal possessions, family me- 
mentos and photos being thrown away; 
books, legal transcripts, records, papers and 
correspondence w ere tossed onto the tier 
to be swept into piles and junked. 

The assault was such a brutal dis- 
play of naked and gratuitous force that 
even many of the regular GCI guards 
were taken aback - so brutal that Com- 
missioner [of Corrections] Horn found 
it necessary in the days following to ad- 
dress a letter to all GCI employees 
assuring them that he had not intended 
to frighten, harass, or intimidate them. 
To date he has sent no such assurances 
to GCI prisoners. 

What was not told to the media or 
the public by the Commissioner was that 
the 650-man, upstate assault force, all 
w hite, descended upon GCI (w hich is 75 
percent African American, and has an 
African American warden) and pro- 
ceeded to exercise racial intimidation 
against GCI prisoners. 

Prison Legal News 




It is said that "the first casualty in 
any war is the truth/’ The Department 
of Corrections during the assault passed 
along information to the news media that 
misrepresented the facts. The follow- 
ing is just a few of the lies told by the 
invading force, accompanied by the 
truth: 

Reported: Commissioner Horn 
stated that this action had to be taken 
because one in five GCI prisoners were 
testing positive for illegal drug use. 

Reality: The true fact is that not all 
of GCI prisoners were drug tested. The 
security staff used an elaborate intelli- 
gence system (snitch system) to identify 
and test those individuals suspected of 
drug use. By distorting the facts, Com- 
missioner Horn would have the public 
believe that 20 percent of the prison 
population (700) used drugs. The real- 
ity is, 20 percent of those suspected of 
drug use tested positive. 

Reported: Family members and 
volunteers smuggle large quantities of 
drugs into the prison through visits and 
program activities. 

Reality: Over the years there have 
been more GCI guards who have been 
arrested for drug smuggling than were 
visitors or volunteers. 

Reported: There is a large illegal 
drug network operating in GCI, run by 
powerful prisoners. 

Reality: After spending close to a 
million dollars on this military style as- 
sault, and in the face of cuts in education 
and welfare, only minute quantities of 
illegal drugs were found. Most of the 
21 men transferred in the aftermath of 
the assault were not participants in any 
illegal activities. They were used as 
scapegoats to bolster DOC claims of 
drugs, violence and corruption. 

Reported: GCI prisoners produce 
and carry homemade weapons, and GCI 
is a dangerous place where staff and pris- 
oners’ lives are at risk. 

Reality: The truth is, after a full- 
scale militaristic troop assault and search, 
of the prison, including all of the 
grounds with metal detectors, only a few 
weapons were found. Two hundred 
weapons displayed for the news media 
were allegedly found during the search. 


When pressed by reporters' questions, 
though, the commissioner and his assault 
troops were forced to admit that the ma- 
jority of the weapons on display were 
from prior searches conducted over a 
number of years. 

— T.S., GO Prisoner, PA: 

USP Atlanta Lockdown 

Prisoners at U.S.P. Atlanta are now 
on lockdown and are seeking assistance 
of counsel - pro bono - to represent their 
interests in litigation against the BOP 
and warden Willie Scott. 

On Thursday, January 18, 1996, a 
guard working in the education depart- 
ment was stabbed during an altercation 
between himself and one prisoner The 
guard was taken to Grady Memorial hos- 
pital, treated for minor injuries and 
released. 

Warden Scott immediately placed 
the penitentiary on lockdown. He has 
subsequently indicated that the popula- 
tion will remain on lockdown for thirty 
days. This lockdown comes only 30 days 
after the last lockdown, which started in 
October when a number of federal joints 
rioted after Congress voted not to elimi- 
nate the 100/1 crack cocaine-powdered 
cocaine sentencing disparity. 

This current lockdown, however, is 
not associated with any institutional “se- 
curity” concerns. Warden Scott is fully 
cognizant of the fact that this incident 
was an individual act of violence. It was 
not gang related or a precursor to a riot. 
The individual [allegedly] responsible 
was immediately apprehended, placed in 
SHU and will be subject to both BOP and 
criminal prosecutions as punishment. 

This lockdown has been imple- 
mented for the sole purpose of mass 
punishment. Prisoners at this facility 
were warned by prison officials to expect 
this type of retaliatory: action and that the 
general population would be punished 
along with the responsible prisoner. 

Telephone and visiting privileges 
have been suspended and contact with 
the community is limited to censored 
correspondence only. This type of tyr- 
anny has been deemed unconstitutional 
in federal courts and should not be al- 
lowed to continue. Legal assistance is 
greatly needed. 


— J.S., USP Atlanta 


Stunned in Pennsylvania 

I am getting ready to file a tort claim 
lawsuit against the government for per- 
sonal injury due to the reckless use of 
explosive bombs, AKA “Stun-Grenades” 
[against prisoners at FCI-McKean]. 

Does anyone know anything about 
these [stun-grenades] or can direct me 
to a case (other than the very recent 73 
F.3d where stun-grenades were ruled 
"destructive devices” in a criminal case)? 
I’ve searched all BOP policy statements 
and can find nothing. I’ve [also] 
searched the federal reporters and the 
Prisoners ’ Self-Help Litigation Manual 
and have not found even one case where 
stun-grenades were used on prisoners. 

How about the manufacture of these 
things? Does anyone know who makes 
them? I would like to see the instruc- 
tions for their use and the Material Data 
Safety Sheets. 

Reply to: Michael Crooker #03631- 
158, FCI -McKean, P.O. Box 8000, 
Bradford, PA 16701-0990. 

Zoo Tours 

I have been a prisoner in the United 
States Disciplinary Barracks (USDB) 
located at Fort Leavenworth, Kansas [for 
a number of years]. My service affilia- 
tion is [deleted]. 

Since coming here, I have witnessed 
many practices by the USDB that are in 
direct violation of Federal Law, Dept, of 
Defense Directive, and U.S. Army Regu- 
lation. 

The specific problem I am writing 
about is probably one of the most despi- 
cable practices allowed here. Certain 
prisoners housed in 3 -Wing are literally 
put on display like zoo animals. NONE 
of them have consented to this. They 
are threatened with being sent to the hole 
if they don’t cooperate. Let me explain. 

In each wing there are certain cells 
located on 3-Tier designated as tour cells. 
When groups are given tours of USDB, 
they are shown these ceils and these cells 
only. The tour cells must be maintained 
by their inhabitants in spotless inspec- 
tion order at ail times. They also get 
certain amenities (fans, adequate light- 
ing, maintenance, etc.) that the rest of 
the cells in the wings do not get. The 
impression of the tour groups is that all 
USDB prisoners live in similar condi- 
tions. This is far from the truth. 
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Michigan Parole Law Unconstitutional 


Reader Mail (Continued) 

The prisoners living in the tour cells 
are forced into their cells and locked 
down whenever a zoo tour is brought into 
the wing. The [tour guide] gives a 
speech indicating that these prison- 
ers are "‘some of the most dangerous 
prisoners in the United States.” Of- 
ten, their crimes and sentences are 
mentioned. They are talked about as if 
they are dumb animals unable to under- 
stand what is being said about them. 
This is an humiliating, degrading, and 
dehumanizing ordeal. 

This letter is being sent via third 
party to protect my identity and safety. 
Other prisoners have suffered severe re- 
prisals whenever they have complained 
to outside sources about conditions or 
treatment at USDB. I trust no one in the 
military. 

— [Initials Withheld], 

USDB Leavenworth 


PLN Reader Rehabilitated 

I wanted to let you know that Tve 
subscribed to PLN (a nd read it!) for sev- 
eral years. Lve also been in law 
enforcement and corrections since 1978. 

As [my] maturity and education 
progressed, I began to use the Sys- 
tem in order to try to alleviate some 
individual cases of suffering or in- 
justice. (From being a police officer, 
prison guard, and probation/parole 
officer. I’ve seen some of what you 
have experienced.) 

As a result of [reading] PLN (and, 
admittedly, many other factors) I am 
quitting the business. 

After a break in order to restore 
some of my humanity, I intend to re- 
turn to law school. It seems as 
though I could better use my ener- 
gies fighting for the many than 
tackling bureaucracies for a few 
people. 

This is my long-winded method of 
saying thank you and I’ll help PLN 
whenever I can. 

— L.H., California 


A federal district court in Michi- 
gan held that 1992 amend- 
ments to Michigan laws extending the 
time period between parole reviews vio- 
lated the ex post facto clause of the US 
constitution. This case consists of a class 
action suit under 42 U.S.C. § 1983 filed 
by MI prisoners. The class consisted of 
three categories of prisoners, class I were 
convicted of crimes between 1982-92 and 
sentenced to mandatory life sentences, 
parolable life sentences or long, indeter- 
minate sentences; class II were prisoners 
convicted between 1977-82 receiving 
parolable life or long, indeterminate sen- 
tences; class III were prisoners convicted 
between 1977-82 receiving mandatory 
life sentences and those convicted prior 
to 1977 receiving mandatory life, 
parolable life or long indeterminate sen- 
tences. In 1992 Mich. Comp. Laws § 
791.234(6) and § 791.244(1) were 
amended. 

Prior to the amendments prisoners 
in class I received parole board reviews 
after four years, and then every two years 
thereafter. The amendments did not af- 
fect the minimum time when prisoners 
could be seen by the parole board, it only 
affected the frequency of review before 
the parole board after the first hearing. 
Prisoners in class II should be seen by 
the parole board after seven years, then 
_ after _th_ren them .every .year _ after t ha t 
This w as set by Michigan Administra- 
tive Code rule 791.7710. Class III 
prisoners were review ed after seven years 
of imprisonment and every three years 
thereafter except for mandatory lifers 
who were seen after ten years of incar- 
ceration and every three years thereafter 
this was set by internal policy. 

The 1992 legislative amendments 
applied to all prisoners regardless of 
when they committed their crimes and 
mandated that they would not be seen 
by the parole board until they had served 
ten years in prison and then every five 
years after that. Thus, even prisoners 
close to being paroled were automatically 
w flopped” for five years even if they’d 
been told they would be paroled at their 
next annual or triennial hearing. 

The ex post facto clause of the US 
constitution prohibits imposing a greater 
punishment on a crime after it was com- 
mitted than was in effect at the time. In 


Morales v. California DOC, 115 S.Ct. 
1597 (1995) [PLN, Vol. 6, No. 7] the su- 
preme court rejected a prisoner’s claim 
that extending the period of time between 
his parole board hearings after he was 
convicted violated his ex post facto 
rights. The court held this case was dis- 
tinguishable because the petitioner in 
Morales was in a narrow^ class of pris- 
oners, double murderers, unlikely to be 
paroled. The court held that Morales 
does not establish controlling law r for this 
case, as the supreme court itself noted in 
a footnote in that case that it expressed 
no opinion as to the constitutionality of 
similar laws passed by other states. The 
court emphasized that the laws at issue 
in this case apply to a large number of 
prisoners whose release was neither re- 
mote nor unlikely. Moreover, no 
case-specific inquiry was conducted in 
■ this case before the prisoners were de- 
nied parole hearings. 

The court held these amendments 
violated the ex post facto rights of the 
Class I and II prisoners in this case be- 
cause it effectively increased the term of 
their confinement, not because the hear- 
ing itself was important. It was clear in 
this case that there was a nexus between 
regularly scheduled parole board hear- 
ings and early release. A former parole 
board member testified on behalf of the 
prisoners that such hearings were impor- 
tant because they provided guidance to 
the prisoners as to what requirements 
w ere needed in order to be paroled. The 
MAC amendments were also ex post 
facto law s for constitutional purposes in 
this case. 

While class I and II w^ere granted 
summary judgment on their claims, 
the defendants were granted sum- 
mary judgment as to class III because 
their parole hearings were length- 
ened not by law' or administrative 
code but by an internal parole board 
policy. As more and more states pass 
laws restricting parole eligibility or 
switch to determinate sentencing, more 
and more prisoners convicted prior to the 
enactment of these laws will face an ex 
post facto situation of having their pun- 
ishment increased after their 
conviction was imposed. See: 
Shabazz v. Garry , 900 F. Supp. 118 
(ED MI 1995). B| 


May 1996 


12 


Prison Legal News 


Prison Rape Opponents Sue to Protect 
Award-Winning Web Site from Internet Censors 


S top Prisoner Rape, Inc., a na- 
tionally organized group dedi- 
cated to fighting against the rape of 
incarcerated persons of all genders and 
ages, joined the American Civil Liber- 
ties Union and 19 other plaintiffs today 
(Feb. 7, 1996) in asking the courts to 
declare censorship of "indecent lan- 
guage” on the Internet unconstitutional. 

""We are trying to protect our award- 
winning site on the World Wide Web,” 
said Stephen Donaldson, president of the 
New York -based organization. ""It is far 
and away our most effective way of warn- 
ing people about the horrors of 
widespread sexual assault behind Ameri- 
can bars,” he said, “and it has already 
won several awards for excellence.” 

The site, at http://www.igc. apc.org/ 
spr/, was designated the best prison-re- 
lated site on the Web, and one of the 30 
best non-profit sites overall, by Impact 
Online, Donaldson explained. In addi- 
tion, Internet By Point Survey designated 
the site as one of the "Top 5% of the 
Web” and The McKinley Group rated it 
as a “3 -Star” site in Magellan, their 
Internet directory of over 1.5 million 
sites and 40,000 reviews. 

The site gets about 5,000 electronic 
visits a week, according to Ellen Spertus, 
SPR’s Webmaster and a doctoral candi- 
date in computer science at MIT. ""With 
very few funds, we would have no other 
way to reach so many people with infor- 
mation on the very 7 widespread rape of 
prisoners,” Donaldson added, ""and no 
one else is addressing this horrifying 
subject.” 

The suit is directed at provisions of 
the ""Communications Decency Act of 
1 996” (a part of the Telecommunications 
Act) and is to be filed in the federal court 
in Philadelphia tomorrow 7 (Feb. 8, 1996) 
after its signing by President Clinton. 
One provision imposes criminal penal- 
ties for ""indecent” telecommunications 
to individuals under the age of 18; an- 
other criminalizes the ""display in a 
manner available” to a person under 18 
anything that ""depicts or describes, in 
terms patently offensive as measured by 
contemporary community standards, 
sexual or excretory activities or organs.” 


‘"You just can’t explain the reality 
of rape behind bars,” Donaldson said, 
""without using language prohibited in the 
Act. We’re trying to prevent the crime of 
rape, and the Congress instead wants to 
make us the criminals.” 

‘"Not only is it practically impossible 
to bar minors from looking up our Web 
site,” Donaldson declared, ""but we think 
society would be a lot safer if all the teen- 
age males tempted by a criminal lifestyle 
would first read the gruesome facts about 
rape in reform schools and jails. The sad 
truth is that the younger you are, the more 
likely you are to be raped.” 

The Stop Prisoner Rape site on the 
Web contains numerous accounts of ac- 
tual rapes by prisoner and former 
prisoner victims, Donaldson explained. 
“These are mostly taken from letters writ- 
ten to us, not originally intended for 
publication, and they are usually written 
in uneducated street language. It is their 
anguish which comes through clearly 
and we don’t feel we should censor these 
accounts of such terrifying suffering and 
official indifference. These victims have 
paid dearly for the opportunity to warn 
others, and it w ould not be right to tamper 
with their testimonies by prettying them 
up.” 

“If I were a teen reading these grue- 
some and heartbreaking letters, I would 
certainly think three times about getting 
involved with drug dealing or other 
crimes,” Donaldson declared. ""It has a 
lot of impact when you read it in words 
written by other teens or talking about 
what happened to them when they were 
juveniles. The street language is imme- 
diately understandable by any kid in a 
way that scientific vocabulary can never 
hope to be.” 

""I can’t understand why the politi- 
cians in Washington want to censor us 
out,” Donaldson said, ""unless they’re try- 
ing to cover up the considerable role of 
government employees in maintaining 
the rape system behind bars. If they re- 
ally want to fight crime they should be 
urging parents to show our site to their 
kids before they get in trouble.” 

""The complicity of incarceration of- 
ficials in the institutionalized system of 
sexual slavery which is so common be- 


hind bars is what is really patently of- 
fensive, "" Donaldson declared. “It dwarfs 
anything that could be said about the lan- 
guage in the prisoner letters found on 
our Web site.” 

Stop Prisoner Rape was founded in 
1 980 and played a major role in the land- 
mark 1994 U.S. Supreme Court decision 
Farmer v. Brennan , which established 
the liability 7 of prison officials for delib- 
erate indifference to rapes in the 
institutions they run. Donaldson is him- 
self a survivor of a jailhouse gang-rape 
following a Quaker antiwar protest on 
the White House lawn in 1973. A Navy 7 
veteran and former newspaper and As- 
sociated Press reporter, he was acquitted 
of the trespass charge which resulted in 
his jailing and two days of rape, widely 
reported in the Washington press at the 
time. 

For further information contact: 
Stephen Donaldson, president, sprdon 
@ix. netcom.com, 212-663-5562, or 
Ellen Spertus, Webmaster, ellens 
@ai.mit.edu, 206-685-4087. To support 
SPR’s efforts, send contributions to PO 
Box 2713, Manha ttanvi lie Stn., New 
York, NY 10027-88 17. ■ 

Sexual Assault 
During Search Illegal 

T he court of appeals for the 
eighth circuit held that a guard 
who sexually harasses and assaults a 
prisoner during a strip search violates 
the fourth amendment. The court re- 
jected the guard’s defense that he was 
not a “state actor” for § 1983 purposes 
because he was acting to satisfy his per- 
sonal sexual desires without any 
investigator) 7 or administrative purpose. 
William Seltzer Bey, a Missouri state 
prisoner, filed suit under § 1983 after 
prison guard Daniel Blair made com- 
ments about his penis and buttocks 
during daily strip searches. On several 
occasions Blair conducted searches in 
which he rubbed Seltzer Bey’s but- 
tocks with a nightstick and asked him 
if it reminded him of anything. He 
also claimed his placement in a strip 
cell for four days was unconstitu- 
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Sexual Assault (Cont.) 


Arizona Death Row Chain Gang Problems 


tionai and also violated his right to due 
process. The district court dismissed the 
complaint in its entirety. The appeals 
court reversed in part, affirmed in part 
and remanded. 

The court held that Seltzer Bey had 
stated a claim with regards to the strip 
searches. The district court had relied on 
United States v. Attson , 900 F.2d 1427 
(9th Cir. 1990) to hold that Seltzer Bey’s 
fourth amendment claim must fail be- 
cause Blair was acting only to satisfy his 
personal sexual urges rather than for any 
governmental goal. The court distin- 
guished this case from Attson by noting 
that in that case the doctor was not pur- 
porting to conduct a search. 'The state 
argues, however, that because Blair was 
alleged to have an illegitimate purpose, 
his conduct did not constitute state ac- 
tion. We hold that prison authorities and 
officers are state actors in this situation. 
See Thomas v. Gunter , 32 F.3d 1258, 
1259 (8th Cir. 1994)... The fact that 
Blair’s true motivation may have been 
his own personal gratification does 
not exempt him from liability for ac- 
tions taken under color of state law.” 
The court held that if the allegations 
were true Seltzer Bey had stated a 
claim for the violation of his fourth 
amendment rights because searches 
conducted to harass prisoners are 
unconstitutional. 

The appeals court held that the due 
process and strip cell claims were prop- 
erly dismissed because Seltzer Bey did 
not present any evidence to show he had 
suffered any injury as a result of his strip 
cell placement. An interesting aspect of 
this case is the concurring opinion by 
Judge Heaney. He notes that this case is 
properly disposed of on the merits but 
that “In other circumstances, the 
prison officials’ placement of Seltzer 
Bey in the strip cell would likely con- 
stitute an 'atypical and significant 
hardship on the inmate in relation to 
the ordinary incidents of prison life’ 
and would be a 'dramatic departure from 
the basic conditions’ of Seltzer Bey’s 
confinement, thus giving rise to due 
process protections. Sandin v. Conner , 
115 S.Ct. 2293, 2300 (1995)” See: Selt- 
zer Bey v. Delo , 66 F.3d 961 (8th Cir. 
1995).* 


I n December, 1995, Arizona’s gov- 
ernor Fife Symington launched a 
program placing death row prisoners on 
a chain gang working in the prison’s veg- 
etable garden [Reported in the March ’96 
issue of PLN ] . According to an Arizona 
newspaper report there have been two 
violent incidents involving death row 
prisoners on the chain gang. As is typi- 
cal with corporate media, they reported 
only the version of the incident(s) given 
them by a prison spokesperson. Prison offi- 
cial Mike Arra recounted that on December 
20, 1995, one prisoner was grazed in the 
cheek by a birdshot pellet fired to break 

up a quarrel. 

Arra said the second incident occurred 
on January 10, 1996, when a fight broke out 
between prisoners Jake Hughes, 33, and 
Aryon Williams, 34. "A mounted correc- 
tions officer, who was armed with a 
shotgun ordered Hughes and Williams 
to stop fighting, but they ignored his re- 
peated orders,” Arra said. “The officer 
then fired a warning shot to get their 


attention. Williams raised his arms over his 
head, but Hughes took the opportunity to 
choke Williams with a handle of a hoe. The 
officer then shot Hughes below' one knee, 
hitting him with more than 50 birdshot pel- 
lets. One peUet struck Williams in tile leg.” 
PLNbas received first-hand information from 
Arizona prisoners which offers a different 
version. According to one prisoner, "You 
must understand that the newspaper here 
doesn’t report everything that happens.” 

In regards to the December 10th in- 
cident in which Arra claims one prisoner 
was merely grazed in the cheek: "The 
newspaper reported only one prisoner 
was shot, when four were shot! One was 
pretty bad. Three pellets cannot be re- 
moved from that prisoner’s back because 
they are too close to his spinal cord. The 
newspaper won’t print that because it may 
cause people to rethink working death 
row 7 prisoners (on the chain gang).” ■ 

Sources: Reader Mail, 

Arizona Republic 1/11/96 


Dismissal of Suit for Not Attending Depostion Reversed 


T he court of appeals for the ninth 
circuit held that a prisoner ap- 
pearing at a deposition hearing, but refusing 
to testify, was not a “failure to appear” within 
the meaning of Fed.RCiv.P. 37(d). Robert 
Estrada, a California state prisoner, had filed 
suit against various prison officials for 
assault and destruction of his property. 
The attorney general assigned to the case 
scheduled a deposition. Estrada ap- 
peared at the deposition and refused to 
testify until the AG had given him a 
signed commitment that he would be 
given a copy of the deposition transcript. 
Estrada stated that the AG’s office had 
refused to provide him with a deposition 
transcript in another case. The AG refused 
to do so and Estrada refused to testify: 

The AG’s office filed a motion to 
dismiss the case due to Estrada’s refusal 
to testify at the deposition. The district 
court held Estrada/s refusal to testify' was 
frivolous, that Estrada was unlikely to 
cooperate in a new' deposition and dis- 
missed the case. The appeals court notes 
that it strictly construes the language of 
Rule 37(d). "Estrada attended his depo- 
sition but refused to testify 7 . This is not a 
'failure to appear’ for the purposes of 
Rule 37(d). Accordingly, the proper rem- 


edy is a court order to testify 7 under Rule 
37(a), and not dismissal under Rule 
37(b)(2)(C). Four other circuits have explic- 
itly adopted this interpretation of Rule 37(d). ” 
(These are the first, second, seventh and 
eighth circuits.) The court reversed and 
remanded the case to the lower court for 
further proceedings. See: Estrada v. 
Rowland \ 69 F.3d 405 (9th Cir. 1995). 

Pro Se prisoner litigants faced with 
this situation should note that the 
deponent must be given a copy of the 
deposition transcript to review for errors 
and to notarize as to its accuracy. The 
deposition and the corrections should 
then be returned to the court reporter. If 
the AG has made clear that they will not 
furnish a copy of the deposition transcript 
litigants should consider either copying 
the transcript when it is sent to them for 
review or just returning the corrections 
and signature sheet to the court reporter. 
PLN ' s editor has confronted this situa- 
tion with the Washington AG’s office. 
Another option is to petition the court to 
order the AG’s office to provide a copy 
of the transcript. Litigants in Estrada’s 
position can argue for an order to pro- 
vide the transcript during the Rule 37(a) 
hearing. * 
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Bad Apples in Florida DOC 


K enneth Smith, fired from four 
separate Florida prisons, ex- 
emplifies a problem the Florida DOC 
has: keeping "bad apples" out of the bar- 
rel. Smith was fired from prisons for 
repeatedly violating prison rules, 
drunken driving, and a criminal convic- 
tion for resisting arrest, yet always 
managed to get rehired at a different 
prison. At one prison, FCI in Lowell 
FI, Smith was accused of conducting an 
18-month sex spree that included rap- 
ing one prisoner - a charge he denies - 
and having sex with at least five others. 
Smith was fired from his last prison job 
on October 6, 1995. 

A cursory investigation by the 
Florida legislature’s House Corrections 
Committee and by the Florida Depart- 
ment of Law Enforcement (FDLE) have 
uncovered more than three dozen in- 
stances w here guards w ho were fired for 
criminal misconduct or quit amid alle- 
gations of misconduct at the prisons 
where they were employed, have been 
rehired by two other prisons. One of the 
two prisons identified as the recipients 


of most of the "bad apples" is Glades 
Correctional Institution (GCI). PLN has 
w ritten a number of articles over the years 
about corruption and mismanagement at 
GCI. The other of the two, Gadsden 
Correctional Institution, is a 900-bed fe- 
male prison owned and operated by U.S. 
Corrections Corp. of Louisville, KY. 

At Gadsden, state officials say 12 
guards who were either fired from the 
state prison system or w ho left amid al- 
legations of misconduct have been hired 
by the private prison firm. Jane Grizzard, 
Gadsden’s w arden, said all of the former 
state corrections employees hired by the 
private prison, even those who left the 
DOC under a cloud, have performed "sat- 
isfactorily." 

At Glades (GCI), the FDLE found 
25 guards with criminal records that include 
convictions for crimes such as narcotics, 
concealed weapons violations, DUI, 
shoplifting and aggravated assault on a 
law enforcement officer. Dozens more 
have arrest records but no convictions. 

One GCI guard was convicted of 
trespassing, counseled following allega- 


tions of verbal and physical sexual as- 
sault on a female guard and racked up a 
work record that includes a reprimand, 
a 10-day suspension without pay and a 
bout with alcoholism. He was promoted 
to major in 1990 and given a 25 percent 
salary increase in 1994. 

Florida has nearly 15,000 guards 
working in more than 50 major prisons. 
During 1993-95, 932 were fired over dis- 
ciplinary problems, including inability 
to perform duties, conduct unbecoming 
an officer and fighting, violence or 
threatening behavior towards prisoners. 
Only about half of those had their state 
law enforcement certification revoked, 
which makes it relatively easy for them 
to be rehired. 

"From time to time all of us make 
mistakes," said Corrections Secretary 
Harry Singletary. "If you hire 1,400 
people in a year, you make some mis- 
takes. I don ’t think it ’s as big a problem 
as it seems to be." | 

Sources: Tampa Tribune , 

Palm Beach Post 


Criminal Conviction Inadmissable Evidence 


A federal district court in Penn- 
ylvania ruled in favor of a 
prisoner’s motion in limine to prevent 
prison officials from introducing evi- 
dence about his criminal history to 
impeach his testimony. This ruling will 
prove useful to any prisoner litigating a 
civil rights claim as all too often the at- 
torney general seeks to impeach prisoner 
testimony with their criminal conviction. 
[Editor’s Note: Some commentators 
have noted that the only time a criminal 
or prisoner’s testimony is deemed to be 
credible is when they are testifying for 
the government. 1 Harvey Tabron is a 
Pennsylvania state prisoner who filed 
suit after he w as attacked by another pris- 
oner. He claimed prison officials were 
deliberately indifferent to his safety be- 
cause they had know ledge of the attack 
before it occurred and did nothing to 
protect him. PLN has previously reported 
Tabron’s efforts to secure appointment 
of counsel [See: Tabron v. Grace , 6 F.3d 
147 (3rd Cir. 1993), PLN, Vol. 5, No. 2; 
Tabron v. Grace , 871 F. Supp. 227 (MD 


PA 1994), PLN , Vol 6, No. 7.] Tabron is 
now represented by counsel 

Tabron is serving a life sentence for 
murder and robbery ; one of his witnesses 
is also a convicted murderer. His assail- 
ant is serving a sentence for assault. 
Tabron filed a motion in limine under 
Fed.R.Evid. 403 and 609 to preclude the 
state from introducing evidence about his 
and the witnesses’ criminal convictions 
because they were irrelevant and even if 
relevant, would be unduly prejudicial. 

In granting the motion the court 
gave an extensive discussion to the ad- 
missibility of evidence under Fed.R.Evid. 
609(a)(1). The court held that it was not 
convinced that murder convictions in and 
of themselves show 7 prisoners to be un- 
truthful and consideration must be given 
to the role credibility will play in the reso- 
lution of a given case. The court held that 
the jury in this case would know that 
Tabron and his w itness are prisoners due 
to the nature of the case. It went on to 
state that admitting the details of 
Tabron’s convictions would do little more 


than prejudice the jury against him. Bal- 
ancing the potential for prejudice with 
the probative value of the conviction the 
court held the criminal conviction infor- 
mation was inadmissible. 

The defendants argued that the con- 
viction information should be admitted 
because they planned to introduce a de- 
fense that comparing Tabrorr V criminal 
history to that of his assailant, Tabron 
w as more of a threat to his assailant than 
vice versa. The court held this would only 
be relevant if the defendants could show 7 
that at the time they failed to protect 
Tabron they knew 7 the criminal history 7 
of the parties and based on that refused 
to take action. "The point appears to be 
simply that Defendants would like to 
counteract anything Plaintiff may have 
to say about the violence in Evans’ crimi- 
nal history with evidence of Plaintiff’s 
ow n criminal history. The court will not 
admit Plaintiff’s convictions on that 
theory." See: Tabron v. Grace , 898 F. 
Supp* 293 (MD PA 1995). ■ 
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Jail Guards’ Convictions Affirmed 


O n November 29, 1995, the US 
court of appeals for the sixth 
circuit issued a ruling affirming the fed- 
eral conviction of three jail guards for 
violating prisoners’ civil rights. Ulysses 
Tines, Glynn Bridgeforth and Belinda 
Marshall were guards employed at the 
Shelby County jail in Memphis, TN. 
Marshall was the lieutenant in charge 
and the other two were deputy jailers. 
On September 6, 1 99 1 , a fight broke out 
between several prisoners after a pair of 
tennis shoes was stolen. After the fight 
Marshall ordered a shakedown of the pod 
to search for the stolen tennis shoes. As 
jail guards gathered for the search 
Marshall instructed them to find the 
shoes and “whip the asses of the inmates 
who stole the shoes and send them to the 
med.” Guards were given the option of 
leaving if they did not want to beat the 
prisoners or write up a report. Marshall 
distributed handcuffs, leg irons and stun 

Attorney 

T he court of appeals for the ninth 
circuit has upheld an award of 
attorney fees to the plaintiffs in a jail re- 
ligious discrimination suit who did not 
win in court but who caused jail policies 
to be changed. The court also held the 
plaintiffs were entitled to fees to defend 
the award and interest on the aw^ard. The 
underlying suit involved catholic pris- 
oners in the Alameda County jail in 
California w ho filed a class action suit 
claiming their religious rights were vio- 
lated when they were denied access to 
Catholic services and rosary beads and 
scapulars. At hearings for cross motions 
on summary 7 judgment the parties told 
the district court they had resolved the 
issues concerning the prisoners’ access 
to religious services. The court granted 
summary judgment to the defendants 
holding that prisoners had no right to 
unsupervised use of religious sacraments. 
The court held that the plaintiffs were 
the prevailing party and awarded them 
$72,445 in attorney fees and $6,462.22 
in costs. The court held the plaintiffs 
w ere entitled to an award of fees for time 
spent litigating the fees and awarded an 
additional $14,875.50. 

The defendants appealed the award 
and it w as affirmed by the ninth circuit 


guns, Tines distributed riot batons to the 
assembled guards. 

The shoes were found in a ventila- 
tion shaft near three cells shared by six 
prisoners. The prisoners were ordered 
into a hallway where several guards, in- 
cluding all three defendants in this case, 
beat, stunned, kicked and assaulted the 
helpless prisoners. The beating contin- 
ued until the guards were told that 
internal affairs was en route to investi- 
gate the “disturbance.” Marshall 
observed the entire incident from a con- 
trol room and took no steps to intervene. 

The six prisoners suffered abrasions, 
contusions and lacerations; this included 
fractured ribs and humerus; a broken 
nose; fractured eye sockets; retinal hem- 
orrhage and more. After the beatings 
the guards fabricated memos claiming 
the prisoners had rushed out and attacked 
them. Marshall approved the memoran- 
dum and directed all the guards who 

Fee Award Upheld in 

in Friend v. Kolodzieczak. 965 F.2d 682 
(9th Cir. 1992). The supreme court 
granted certiori and vacated the award 
and remanded it to the ninth circuit w ith 
instructions to reconsider it in light of 
Farrar v. Hobby, 113 S.Ct. 566 (1992). 
The ninth circuit held it would rule on 
the matter, Friend v. Kolodzieczak , 992 
F.2d 243 (9th Cir. 1993). This is the fi- 
nal ruling on the issue and the court 
affirmed the attorney fee award. 

The court gives a thorough discus- 
sion of the award~of attorney fees to 
prevailing plaintiffs in civil rights liti- 
gation under 42 U.S.C. § 1988. “In the 
absence of special circumstances, a pre- 
vailing party should recover reasonable 
attorney fees ” As a preliminary matter 
a court must first determine whether or 
not the party seeking the fees has “pre- 
vailed.” “To qualify 7 as a prevailing party, 
a plaintiff must obtain some relief on the 
merits of his claim that materially alters 
the legal relationship between the par- 
ties.” The court determines the proper 
amount of fees by multiplying the num- 
ber of hours reasonably spent achieving 
the results obtained by a reasonable 
hourly rate. 

The issue in the case was the rea- 
sonableness of the fee award in light of 


participated in the beatings to file writ- 
ten reports consistent with the fabricated 
account. 

In an unusual turn of events, a fed- 
eral grand jury returned a seven count 
indictment against a total of seven guards 
charging them under 18 U.S.C. § 2, 241 
and 242 with conspiring to deprive the 
prisoners of their civil rights. The first 
trial ended in a hung jury. The second 
trial resulted in convictions for the above 
three defendants (no mention is made of 
what happened to the other four guards 
who were tried). The appeals court af- 
firmed all three convictions. No mention 
is made of w hat the defendants were sen- 
tenced to in this case. The court held 
that there w as sufficient evidence to sup- 
port Marshall’s guilt even though she did 
not personally beat any of the prisoners. 
See: United States v. Tines, 70 F. 3d 891 
(6th Cir. 1995). ■ 


Jail Suit 

Farrar. That the plaintiffs w r ere the pre- 
vailing party 7 was not at issue. The court 
held that in this case the award of fees 
was justified because the plaintiffs sought 
mainly injunctive relief and were gener- 
ally successful in getting what they 
sought. Moreover, jail policies were 
changed to reflect the demands sought 
in the suit. It is immaterial that the plain- 
tiffs obtained their success through a 
settlement rather than through trial, the 
key issue is the relief achieved, not how 
it was achieved. 

The court held that parties are 
entitled to attorney fees for the time 
they spend defending the lower 
court’s award of attorney fees. The 
court awarded additional fees for the 
amount of time spent litigating this 
issue. The court also held the plain- 
tiffs were entitled to interest on the 
attorney fee awards from the date of 
entry of the judgment. “Interest runs 
from the date that entitlement to fees is 
secured, rather than from the date that 
the exact quantity of fees is set.” See: 
Friend v. Kolodzieczak , 72 F. 3d 1386 
(9th Cir. 1995). Readers will note this 
supersedes the ruling at 65 F.3d 1514 
(9th Cir. 1995). ■ 
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A single mother in Cleveland, 
Ohio went on trial for welfare 
fraud. She was charged with "stalling" 
$ 1 1 ,000 in cash and food stamps over a tw o- 
year period. Between June 1988 to January 
1990 she is accused of working at a $6,000- 
a-year part time job emptying bedpans and 
bathing residents in a nursing home - and 
failing to report this income to the wel- 
fare department. Reporting the job 
would have cost her nearly all of the 
welfare benefits, including Medicaid. 

The trial ended in a hung jury when 
one juror, the chairman of the Ohio 
Communist Party, voted not to convict. 
Communist Rick Nagin said the defen- 
dant, Patricia Bell Taylor, is a decent, 
hard-working woman who took welfare 
money she was not eligible for because 
she needed to feed her three children. 
“You have to show criminal intent,” said 
Nagin. “I was arguing her intent was to 
survive. I said, ‘No way is this woman 
a criminal! ’ This is ridiculous!” But 


Jury Power in Action 

Michael Telep, an assistant Cuyahoga 
County prosecutor said stealing is stealing 
and Taylor must pay for her crime. He 
said the county intends to retry the case. 

Hung juries are rare in welfare fraud 
cases, said Telep, blaming Nagin for the 
bizarre twist. “There were no facts that 
she was below' the poverty level,” he said. 
But Nagin countered: “my common sense 
told me she w as poor and she did this to 
feed her family. Our great moral guard- 
ian (Telep) is saying you’re not supposed 
to think that there are human beings in- 
volved and children and family.” 

Another juror Frederick Bosh, said 
both sides had points, “But the law is the 
law.” But w hat this case illustrates is that 
“the law is the law” only when twelve 
members of a jury agree that such a law 
is fair and just. Jurors should be aware 
of their role in the justice system as 
guardians against tyranny. When jurors 
can be made to obediently convict their 
peers simply because the law is the law, 


to they are forgetting that “the law” is 
supposed to be the serv ant of the people, 
not the other way around! Telep said that 
during jury selection he didn’t think 
Nagin ’s politics would affect the case. 
"But now I’m going to be a lot more care- 
ful in jury selection,” he said. 

One nationwide organization, the 
Fully Informed Jury Association (FIJA), 
is dedicated to educating and empower- 
ing juries to insure that the law maintains 
its accountability to the people. Their 
struggle is made difficult by conserva- 
tives who w ould like to see the power of 
juries weakened or eliminated. Find out 
how you can support FIJA’s activism. 
Contact them at: FIJA, PO. Box 59, 
Helmville, MT 59843; (406) 793-5550 
(no collect calls, please). They publish 
a magazine called “FIJACTIVIST” 
(write or call for subscription rates), fl 

Sources: Cleveland Plain Dealer, 
People 2? Weekly World 


Complaint Need Not List Capacity Defendants Sued In 


T he court of appeals for the 
fourth circuit has held that 
plaintiffs suing under 42 U.S.C. § 1983 
need not specifically plead in their com- 
plaint that the state officials are being 
sued in the individual rather than their 
official capacities. Instead, courts must 
look to the substance of the complaint, the 
relief sought, and the course of the proceed- 
ings to determine the nature of a plaintiff’s 
claims. Robert Biggs, a North Carolina pris- 
oner, sued prison officials and medical 
staff claiming they denied him medical 
treatment when he did not receive pre- 
scribed psychiatric drugs for a two week 
period. Biggs sought $10,000 in com- 
pensatory damages. The district court 
dismissed some of the defendants for a 
lack of personal involvement and dis- 
missed the suit as to the remaining 
defendants under Fed.R.Civ.P. 12(b)(6) 
for failure to state a claim, holding that 
the eleventh amendment prevented them 
being sued for money damages in their 
official capacity. Biggs’ complaint was 
silent as to whether he was suing the 
defendants in their individual capacity 
(where the defendants can be sued for 
money damages) or in their official ca- 


pacity (where they cannot be sued for 
money damages, only for injunctive re- 
lief). The district court held that when a 
complaint doesn’t specify what capacity 
the defendants are sued in it will assume 
they are sued only in their official capacity. 

The court of appeals for the fourth 
circuit reversed and remanded holding 
that litigants need not expressly draw' the 
distinction in their suit as to whether they 
are suing the defendants in their official 
or their individual capacity. The court 
noted there is a split between the circuits 
on this issue, one which the supreme court 
declined to resolve in Hafer v. Melo, 502 US 
21, 112 S.Ct. 360 (1991) where it held that 
state officials sued in their individual capaci- 
ties are “persons” for § 1983 purposes. This 
is a ruling of first impression for the fourth 
circuit which agrees with the approach used 
in the second, third, fifth, sev enth, ninth, tenth 
and eleventh circuit. The sixth and eighth 
circuits use the approach used by the dis- 
trict court in this case: if the plaintiff 
doesn't specify the capacity 7 the suit is 
presumed to be only in the defendant’s 
official capacity, which bars money damages. 

.. . “Under the standard we now 7 adopt, 
when a plaintiff does not specifically al- 


lege capacity, the court must examine the 
nature of the plaintiff’s claims, the re- 
lief sought, and the course of proceedings 
to determine whether a state official is 
being sued in a personal capacity. One 
factor indicating that suit has been filed 
in such a manner might be the plaintiff’s 
failure to allege that the defendant acted 
in accordance with a governmental 
policy or custom, or the lack of indicia 
of such a policy or custom on the face of 
complaint. . . . Another indication that suit 
has been brought against a state actor 
personally may be a plaintiff’s request 
for compensatory 7 or punitive damages 
since such relief is unavailable in offi- 
cial capacity suits.” The court held that 
under this criteria the district court in- 
correctly dismissed the suit. Before filing 
suit readers should study books like Dan 
Manville’s Prisoners 1 Self Help Litiga- 
tion Manual which explains these issues 
in detail. By properly drafting and filing 
the complaint in the first place courts are 
more likely to reach the merits of the 
claim more promptly rather than getting 
bogged down in procedural w rangles like 
this one. See: Biggs v. Meadows , 66 F.3d 
56 (4th Cir. 1995). ■ 


Prison Legal News 


17 


May 1996 



Litigants Must Be Given Writing Materials 


T he court of appeals for the sev- 
enth circuit has held that pris- 
oners must be provided with writing 
materials in order to ensure their right 
of court access. Such claims are not de- 
pendent upon a showing that the 
underlying claim would have succeeded, 
only that the prisoner was deprived of 
the ability to present his claim to the 
courts. Kenneth Gentry, an Indiana state 
prisoner, filed an appeal to his criminal 
conviction in state court. The court dis- 
missed his petition because it did not 
conform to court rules, i.e. it was hand 
written not typed; not properly bound; 
its cover was white paper not blue and 
did not contain a verbatim statement of 
the judgment. The state court dismissed 
the petition for not complying with its 
procedural rules. Gentry then filed suit 
in federal court claiming that the prison 
warden deprived him of his right of ac- 
cess to the courts by denying him the 
materials necessary for him to conform 
his pleadings to state court rules. The 
district court granted summary judgment 
against Gentry, holding he had not 
shown he would have prevailed in his 
state petition but for the denial of the 
materials needed for it to conform to the 
state court’s rules. The court of appeals 
reversed and remanded. 

The court noted that prisoners have 
a well established right of access to the 
courts. Part of that right of meaningful 
access includes being provided with writ- 
ing materials for the preparation of legal 
papers. “Being able to formulate abstract 
legal theories is insufficient to give ac- 
cess to the courts without the physical 
means of filing a complaint based on 
those theories. Necessary scribe materi- 
als include paper, some means of writing, 
staplers, access to notary services where 
required by procedural rules, and mail- 
ing materials. ...Prisoners are not entitled 
to limitless supplies of such materials, 
merely to that amount minimally neces- 
sary to give them meaningful access to 
the courts.” 

There is a two part test to determine 
if prison officials have violated prison- 
ers’ right of access to the courts. First, 
the prisoner must show officials failed 
to assist him in the preparation and fil- 
ing of meaningful legal papers by 
providing prisoners with adequate law 


libraries or assistance from people 
trained in the law. "Providing adequate 
scribe materials is included within the 
actions required of prison officials.” Sec- 
ond, the prisoner must show some 
detriment caused by the officials conduct 
that results in the interruption or delay 
of pending or contemplated litigation. 
See: Jenkins v. Lane , 977 F.2d 266 (7th 
Cir. 1992) and Smith v. Shawnee Library 
System , 60 F.3d 317 (7th Cir. 1995). 

The district court held that Gentry 
had satisfied the first part of the test and 
a genuine issue of disputed fact existed 
as to whether Gentry was denied the nec- 
essary materials by prison officials. But 
the court dismissed the suit holding Gen- 
try had not shown he suffered any 
detriment, i.e. that he would have pre- 
vailed but for the denial of the materials. 

The appeals court gave ample dis- 
cussion to the harm a prisoner must show 
in order to show' “detriment” or “preju- 
dice” as a result of his court access rights 
being violated. The court held it would 
set aside the lower court’s dismissal be- 
cause the state court never reached the 
merits of Gentry’s habeas claim and un- 
der Indiana law a procedural dismissal 
is not absolute. “That is reason enough 
to set aside the district court’s grant of 
summary' judgment. More integrally, 
however, it is necessary that we make 
clear w hat constitutes prejudice in this 
context. Prejudice to the right of access 
to the courts occurs w henever the actions 
of a prison official causes court doors to 
be actually shut on a complaint, regard- 
less of whether the suit would ultimately 
have succeeded.” 

The court held that the right of ac- 
cess to the courts includes a right to fail. 
“The right of access is at its base a right 
to be heard. Therefore, a total loss of the 
opportunity to raise one’s voice in the 
courts is itself the requisite detriment.” 
The court outlined several policy reasons 
for this standard, namely, to avoid in- 
volving courts in issues not related to the 
direct action and having to second guess 
whether a suit or petition would have 
been granted but for prison officials’ ac- 
tions. The court noted that this did not 
mean that a prisoner’s chances of suc- 
cess on the underlying petition are never 
relevant. “...The chances of success are 
very relevant to the question of damages: 


lower damages are appropriate for lower 
loss.” But that relevancy doesn’t come 
into play until well after the summary' 
judgment and motion to dismiss stage. 

In vacating the lower court’s ruling 
the appeals court also held that Gentry ’s 
claims were not barred by issue preclu- 
sion doctrine and that he had properly 
alleged the warden had know ledge of the 
deprivation of the materials and was thus 
liable. See: Gentry v. Duckworth , 65 F.3d 
555 (7th Cir. 1995). ■ 

Denial of Bed 
Linen States Claim 

A federal district court in New 
York held that denying a pris- 
oner blankets and bed linen while in 
segregation stated a claim for an eighth 
amendment violation. Keith Macguire, a 
New' York state prisoner, filed suit claiming 
he was subjected to verbal abuse by 
prison officials and later placed in a cold 
cell without bed linen. He filed suit claim- 
ing his eighth amendment rights w'ere 
violated. 

The district court granted the defen- 
dants’ motion for summary' judgment on 
the verbal and physical abuse claims but 
denied it regarding the bed linen claim. 
“Plaintiff alleges that he was confined 
in a cold cell without bed linens. The 
court is not prepared to say as a matter 
of law' that the Eighth Amendment per- 
mits such cell conditions. In Wilson , the 
Court stated that 4 a low cell temperature 
at night combined with a failure to issue 
blankets’ may deprive the prisoner of an 
identifiable human need — warmth - in 
violation of the Eighth Amendment. 50 1 
US at 304, 111 S.Ct. at 2327. Moreover, 
in Corse lli v. Coughlin , 842 F.2d 23, 27 
(2nd Cir. 1988), the Second Circuit re- 
affirmed its prior holding in Wright v. 
McMann , 387 F.2d 519 (2nd Cir. 1967), 
that ‘deliberate exposure of inmates by 
prison authorities to bitter cold while in 
solitary confinementvvould be evidence 
of cruel and unusual punishment.’” 

The court held that there were dis- 
puted facts at issue in this case 
precluding summary judgment. The case 
was set for trial. Readers will note this 
is not a ruling on the merits. See: 
Macguire v. Coughlin , 901 F. Supp. 101 
(ND NY 1995). ■ 
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Retaliation Claims Survive Sandin , but PI Reversed 


T he court of appeals for the ninth 
circuit has held that prisoner re- 
taliation claims have survived the 
supreme court ruling in Sandin but that 
prisoners bear a heavy burden when 
seeking a preliminary injunction (PI) on 
a retaliation claim. In the December, 
1994, issue of PLN we reported Pratt v. 
Rowland , 856 F. Supp. 565 (ND CA 
1994) in which the district court granted a 
PI to California political prisoner Geronimo 
Pratt who had filed suit alleging prison offi- 
cials were retaliating against him for 
appearing on television to promote his inno- 
cence. The main issue is whether Pratt was 
transferred to a different prison and housed 
in a double cell in retaliation for a televi- 
sion appearance in which he argued his 
innocence and that he had been framed 
by the FBI. He also claims that being 
housed in a two man cell is retaliatory 
and aggravates existing medical condi- 
tions relating to his Post Traumatic 
Stress Syndrome and war injuries. On 
appeal the court noted that Pratt no 
longer contests his transfer, i.e. that he 
be transferred back to the prison he was 
moved from, but primarily focuses on 
the double celling issue. 

Preliminary injunctions are appro- 
priate when the moving party has shown 
either “the probability of success on the 
merits and a possibility of irreparable 
injury; or serious questions going to the 
merits and the balance of hardships tip- 
ping sharply in his favor.” The court of 
appeals review s the grant of a PI under 
an abuse of discretion standard. 

The court gave an ample discussion 
of prison retaliation law in the ninth cir- 
cuit. Noting that it was clearly 
established law' in that circuit that prison 
officials cannot retaliate against prison- 
ers who exercise their first amendment 
rights to litigate. See: Rizzo v. Dawson , 
778 F.2d 527 (9th Cir. 1985), Barnett v. 
Centoni , 3 1 F. 3d 813 (9th Cir. 1994) and 
Schroeder v. McDonald , 55 F.3d 454 
(9th Cir. 1995). Among the forbidden 
retaliation is transfers to other prisons, 
despite the fact that prisoners otherwise 
have no right to remain in a given prison. 

“To succeed on his retaliation claim, 
Pratt need not establish an independent 
constitutional interest in either assign- 
ment to a given prison or placement in 
a single cell because the crux of his claim 
is that state officials violated his First 


Amendment rights by retaliating against 
him for his protected speech activities.” 

“Because a prisoner’s First Amend- 
ment rights are necessarily curtailed, 
however, a successful retaliation claim 
requires a finding that ‘the prison authori- 
ties’ retaliatory action did not advance 
legitimate goals of the correctional institu- 
tion or was not tailored narrowly enough to 
achieve such goals. ’ . . The plaintiffbears the 
burden of pleading and proving the absence 
of legitimate correctional goals for the 
conduct of w hich he complains.” 

The court gave ample discussion to the 
supreme court’s ruling in Sandin v. Conner , 
115 S.Ct. 2293 (1995), [PLN, Vol. 6, No. 8], 
because it “arguably called into question the 
continuing validity of our retaliation cases . ” 
The court held that its retaliation cases re- 
main good law but that it serv es as a reminder 
that the federal courts should be deferent 
to prison officials. It is not quite clear 
what the court is trying to say when it 
says its retaliation cases still stand but 
that they should be reevaluated in light 
of the general concerns expressed in 
Sandin that prison officials be given def- 
erence. On its face this is contradictory, 
do the courts safeguard the constitutional 
rights of its citizens or not? 

Applying these principles to the case 
at hand, the court held that the district 
court erred in finding that Pratt had 
shown he was likely to prevail on the 
merits of his retaliation claim. Thus, 
while it would be unlawful for prison 
officials to transfer Pratt and double cell 
him in retaliation for the exercise of his 
first amendment activities, there was no 
indication that they had in fact done so. 
While timing can constitute circumstan- 
tial evidence of retaliatory motive in this 
case, the appeals court held, there was 
little else to support that inference. The 
court held there was no evidence that 
California DOC officials were aware of 
the TV interview in question much less that 
they retaliated against Pratt because of it 

The defendants argued they had 
moved Pratt to Northern California so he 
could be closer to his family. The court noted 
this was a “legitimate correctional goal” as 
prison officials should encourage contact be- 
tween prisoners and their families. Likewise, 
Pratt and his supporters had for some time 
lobbied the CDC to move him to Northern 
California for this veiy reason, including a 
letter from the speaker of the state assem- 


bly, Willie Brown. The court noted that 
in the initial complaint in this case Pratt 
had sought a transfer back to a northern 
California prison. The court construed 
Pratt to want a “better” northern Cali- 
fornia prison than the one he was at. The 
court held that Pratt’s double celling 
could be easily attributed to the fact that 
the CDC population was at nearly 200% 
of its rated capacity and all medium se- 
curity prisoners were double celled. 

Readers will note that this is not a 
ruling on the merits, it is a ruling as to 
whether the district court properly 
granted a preliminary injunction. It will 
be helpful to any ninth circuit prisoners 
litigating retaliation claims. See: Pratt 
v. Rowland , 65 F.3d 802 (9th Cir. 1995).* 

§1983 Appropriate for 
Disciplinary Hearings 

T he court of appeals for the 
eighth circuit has held that pris- 
oners can challenge prison disciplinary 
hearings under § 1983 without exhaust- 
ing habeas corpus remedies. Billy Joe 
Armento-Bey, an Iowa state prisoner, 
filed suit in federal court under § 1983 
claiming his due process rights were vio- 
lated during a prison disciplinary 
hearing. The district court dismissed the 
suit w ithout prejudice holding that Heck 
v. Humphrey, 1 14 S.Ct. 2364 (1994) does 
not allow prison disciplinary hearings to 
be challenged absent an allegation that the 
hearinghadbeenoverturnedorreversed. The 
appeals court reversed and remanded hold- 
ing the district court had abused its 
discretion in dismissing the complaint. 

“Contrary to the district court’s con- 
clusion, the Heck court explicitly stated 
that Wolff claims do not 'call into ques- 
tion the lawfulness of the plaintiff’s 
continuing confinement, ’ and again rec- 
ognized that section 1983 claims Tor 
using the wrong procedures, [rather 
than) for reaching the wrong result (i.e. 
denying good time credits), ’ are cognizable. . . . 
Likewise, we note that such claims do not 
require exhaustion.” See: Armento-Bey v. 
Harper , 68 F. 3d 215 (8th Cir. 1995) . 

Other circuit courts to consider the ap- 
plication of Heck to prison disciplinary 
hearings have retied on its plain statement 
that it does not apply to § 1983 challenges to 
prison disciplinary hearings. See: Gotcher 
v. Wood, 66 F.3d 1097 (9th Or. 1995).* 
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CDC Mental Health System Ruled Deficient 


C alifornia's prison system (CDC) 
was cited by a federal judge for 
“gross inadequacies” in the delivery of 
mental health care services to prisoners. 
On September 13, 1995, U.S. district 
judge Lawrence Karlton put the bite on 
the CDC, issuing an 82 page court order 
with teeth in it. Unlike previous rulings 
which allow the CDC ample maneuver- 
ing room and time to appeal and delay 
implementing reforms, judge Karlton 
ordered the CDC to develop and imple- 
ment the use of standardized screening 
forms and protocols, and implement 
improved medication protocols within a 
mere thirty days. Other remedial plans 
were to be implemented within 60 or 90 
days. The remaining “serious constitu- 
tional deficiencies” are to be remedied 
without specified time limits, and are to 
be addressed by the parties after appoint- 
ment of a special master by the court. 
The defendants requested a stay of the 
order pending appeal, which in a one 
sentence reply was flatly denied. 

One of the attorneys representing 
prisoners in the suit, Warren George with 
the law firm of McCutchen, Doyle, 
Brown & Enersen, said the CDC has 
historically “used fighting litigation to 
the bitter end as an excuse to avoid 
implementation of necessary' reforms.” 
It is apparent in both the tone and sub- 
stance of this ruling that the CDC’s delay 
tactics have begun to wear the patience 
of the federal judiciary. 

The case, docketed as Coleman v. 
Wilson , was certified in 1991 by the court 
as a class action with a class consisting 
of “all inmates with serious mental dis- 
orders who are now 7 or who will be in 
the future confined within the Califor- 
nia Department of Corrections. except 
San Quentin and the California Medical 
Facility at Vacaville. The named defen- 
dants in the suit are Pete Wilson, 
Governor; Joseph Sandoval, Secretary of 
the Youth and Corrections Agency; 
James Gomez, Director of the CDC; 
Nadim Khoury, M.D., Assistant Deputy 
Director for Health Care Services for the 
CDC; and John S. Zil, M.D., Chief of 
Psychiatric Services for the CDC. 

The court made factual findings re- 
lated to constitutional deficiencies in 
eight broad areas of the CDC mental 
health care delivery system: 


1) Screening: CDC lacks an ad- 
equate mechanism for screening 
prisoners for mental illness, either at the 
time of reception or during incarceration. 
The court noted that “The [screening] 
mechanisms on which they [the CDC] 
rely are either used haphazardly, or de- 
pend for efficacy on incomplete or 
nonexistent medical records, 
self-reporting, or the observations of cus- 
todial staff inadequately trained in the 
signs and symptoms of mental illness. 
The evidence before the court plainly 
shows that thousands of inmates suffer- 
ing from mental illness are either 
undetected, untreated, or both. . . . The fed- 
eral Constitution does not tolerate such 
a lack of medical care.” 

2) Staffing: The CDC is “seriously 
and chronically understaffed in the area 
of mental health care.” The court noted 
that the CDC is “understaffed in the 
range of some three hundred members 
deemed necessary to deliver adequate 
care to mentally ill inmates.” Defendants 
acknowledged “serious problems with 
recruitment and retention” of mental 
health staff due to “non-competitive sala- 
ries, undesirable geographical location 
and clientele, and inadequate incentives.” 
The defense put forth some evidence to sup- 
port their contention that they were 
attempting to resolve the understaffing 
problem. The court's response was to note 
that “patently ineffective gestures purport- 
edly directed towards remedying 
objectively unconstitutional conditions 
do not prove a lack of deliberate indif- 
ference, they demonstrate it.” 

3) Quality Assurance: The court 
found that the CDC has no effective 
method for insuring the competence of 
their mental health staff and, therefore, 
for insuring that prisoners have access 
to competent care. Specifically the court 
noted that “defendants are not provid- 
ing adequate mental health care to 
inmates, and they do not have any form 
of quality assurance [program] that 
reaches all institutions covered by this 
class action. . . . Requiring development of 
a quality assurance program is an appro- 
priate remedy for constitutional 
deficiencies in the delivery of prison 
health care.” 

4) Delays/Medication: There are 
“significant delays in, and sometimes 

20 


complete denial of, access to necessary 
medical attention, multiple problems 
with use and management of medication, 
and inappropriate use of involuntary 
medications.” As one instance of chronic 
delays, the court noted “in February 
1992, the waiting list to see a psychia- 
trist after initial screening was over 400 
inmates at the reception center at Wasco 
State Prison; delays lasted up to three 
months and had escalated to the point 
where inmates were cutting their wrists 
just to receive medication.” Specific ex- 
amples of improper medication 
management were also cited by the court. 
The court noted instances where “prison 
doctors order administration of involun- 
tary medication over the telephone 
without examining the inmate to be 
medicated, and that custody staff are in- 
appropriately involved in the decision to 
administer involuntary medication.” 

5) Disciplinary: The court found 
that “the mental health status of class 
members is adversely impacted by inap- 
propriate use of punitive measures 
without regard to the impact of such 
measures on their medical condition.” 
The defendants argued that they “took 
pains to evaluate the possible risks [to 
mentally ill prisoners] of Pelican Bay 
SHU, and ultimately concluded that the 
potential danger never materialized.” 
The court responded with, “...defen- 
dants' assertion that the concerns about 
possible psychological harm from con- 
finement in the Pelican Bay SHU ‘never 
materialized' can only be viewed as evi- 
dence of defendants’ deliberate 
indifference to the serious harm visited 
on class members.” 

It is interesting to note that when 
considering the use of tasers on mentally 
ill prisoners, this court (E.D.Cal.) fol- 
lowed the lead of the court which ruled 
on Madrid v. Gomez , 889 F.Supp 1146 
(ND CA 1995) [See: “Pelican Bay Rul- 
ing Issued” in the Aug. 1995 issue of 
PLN\, ruling that when performing an 
eighth amendment excessive force analy- 
sis that the “deliberate indifference” 
standard should apply rather than the 
more stringent “malicious and sadistic” 
standard. 

6) Medical Records: The medical 
records system within the CDC is 
“extremely deficient... including defi- 
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ciencies in medical record keeping, in- 
cluding disorganized, untimely and 
incomplete filing of medical records, in- 
sufficient charting, and incomplete or 
nonexistent treatment plans. To compli- 
cate the situation beyond all reason, 
inmates are typically transferred between 
prisons without even such medical 
records as might exist.” 

7) Suicide Prevention: The court 
noted that “defendants have designed an 
adequate suicide prevention program 
and have taken many of the steps neces- 
sary to implement that program.” The 
court also found that the program "has 
not yet been fully implemented, and 
some of the failure... is due to the 
severe understaffing in mental health 
care.” 

8) Deliberate Indifference: The 

court provides a fairly complete legal 
analysis of what constitutes deliberate 
indifference of prison officials in regards 
to prisoners’ medical treatment. Each of 


the named defendants individually as- 
serted that there was insufficient evidence 
of their personal indifference. The court 
noted that “after vigorously litigating 
these issues for almost Eve years, defen- 
dants cannot plausibly claim that they 
lack knowledge of the gross deficiencies 
in the delivery of mental health care to 
class members. Furthermore, defendants 
continue to vigorously dispute any li- 
ability for these deficiencies even in 
the face of overwhelming evidence to 
the contrary.” Specifically in regard 
to defendant Wilson, the court stated 
that “given his official responsibili- 
ties, the suggestion by his lawyers of 
the Governor’s ignorance concerning 
information he was duty bound to be fa- 
miliar with seems remarkable.” 

In a remark relating to some of the 
objections raised by the defense, the court 
stated that “some of those objections are 
so seriously flawed that they raise ques- 
tions of good faith.” Further noted. 


_“„.this-£Ourt has come ±o the reluctant 
conclusion that defendants are simply 
seeking to delay meeting their constitu- 
tional obligation to the mentally ill 
inmates who are their chargesr. .. Acting 
for the sole purpose of delay perpetuates 
the human suffering caused by the vio- 
lations of the federal Constitution which 
the evidence in this case demonstrates. 
Deliberate indifference is nothing if it is 
not that.” 

The court referred the matter back 
to the magistrate judge for appointment 
of a special master “for a period of three 
years to ( 1 ) consult with the court con- 
cerning the appointment of experts; (2) 
monitor compliance with court-ordered 
injunctive relief; (3) report to the court 
in twelve months on the adequacy of 
suicide prevention; and (4) perform 
such additional tasks as the court may 
deem necessary.” See: Coleman v. 
Wilson, 912 F*Supp. 1282 (EDCA 
1995). ■ 


Summary Judgment Notice Must Be Given by Court 


T he court of appeals for the ninth 
circuit has reaffirmed that when 
a district court considers matters outside 
the pleadings in ruling on the sufficiency 
of a complaint it must give the plaintiff 
notice and allow the plaintiff an oppor- 
tunity to respond. Webster Lucas, a 
California state prisoner, filed suit claim- 
ing prison officials were deliberately 
indifferent to his safety and serious medi- 
cal needs when they maintained an 
unsafe prison drainage system and pro- 
vided inadequate medical treatment to 
him after he fell into an uncovered drain- 
age ditch. The suit was referred by the 
district court to a magistrate. Before or- 
dering service on the defendants the 
magistrate ordered the defendants to in- 
vestigate the matter and file a special 
report on the matter in Lucas’s complaint 
[Editor’s Note: As the defendants had 
not been served with the complaint it is 
not clear how the court gained subject 
matter jurisdiction over the defendants.] 
The magistrate issued a report holding 
that based on the defendants’ self serving 
report, Lucas received adequate medical care 
and the drainage ditches presented no threat 
to “sighted persons... provided only that 
they look where they are going.” 

Lucas filed objections to the 
magistrate’s report claiming the magis- 


trate did not conduct an independent in- 
vestigation into the drainage system, 
consider all available medical reports or 
interview him and other witnesses. Lucas 
submitted additional medical records, 
pictures of the drainage ditches and a 
declaration from a prisoner witness. The 
magistrate reaffirmed his ruling and the 
district court dismissed the action on its 
merits. It is important to note that the 
action was dismissed prior to service on 
the defendants for failing to state a claim 
upon which relief could be granted un- 
der Fed. R. Civ. P. 12(b)(6). 

The appeals court reversed and re- 
manded, holding “If in reviewing 
whether a complaint states an arguable 
claim, the district court considers mat- 
ters outside the pleadings, the dismissal 
is in fact a summary judgment pursuant 
to Fed.R.Civ.P. 56... When the district 
court transforms a dismissal into a sum- 
mary judgment proceeding, it must 
inform a plaintiff who is proceeding pro 
se that it is considering more than the 
pleadings, and must afford a reasonable 
opportunity to present all pertinent ma- 
terial.... The notice requirement is 
consistent with the w rule of liberal con- 
struction of pleadings presented by pro 
se litigants,’ particularly when dismissal 
is considered.” 


The court held that in this case leave 
to respond to the magistrate’s report did 
not substitute for “explicit notice from 
the district court regarding the possibil- 
ity of summary judgment, especially 
given Lucas’s pro se status.” 

Because Lucas wasn’t given notice 
by the court that it intended to proceed 
as if on a motion for summary judgment and 
no opportunity was given so Lucas could 
submit evidence before judgment was ren- 
dered, it was error to dismiss the suit. The 
case was reversed and remanded for further 
proceedings. While the suit as written was 
barred by state immunity the court held 
that Lucas was entitled to an opportu- 
nity to amend his complaint prior to 
dismissal. See: Lucas v. Department of 
Corrections , 66 F.3d 245 (9th Cir. 1995). 

In a separate brief ruling the ninth 
circuit court of appeals reaffirmed that 
pro se prisoner litigants must be advised 
by the district court of the requirements 
of the summary judgment rule, 
Fed.R.Civ.R 56. It is not sufficient that 
the notice be given by the defendants; it 
must come from the district court. Based 
on this standard the appeals court va- 
cated and remanded the dismissal of a 
California state prisoners suit against a 
prison doctor. See: Arreola v. Mangaong , 
65 F.3d 801 (9th Cir. 1995). ■ 
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Greece: After a 12 day uprising at 
a 150-man maximum security prison in 
Corfu, 44 prisoners escaped by dig- 
ging out of the prison on March 9, 
1996. Sixteen were recaptured 
within a few hours of the escape. The 
uprising was part of a protest by 
Greek prisoners at five prisons 
protesting bad conditions and over- 
crowding. 

England: The British prison system 
announced it would begin distributing 
condoms to prisoners to slow the spread 
of the HIV virus. Prison Medical Ser- 
vice Health Care Director Rosemary 
Wool determined “there may be a le- 
gal risk in not providing condoms.” 
A doctor could be found in “breach 
of his/her duty of care if a prisoner- 
patient contracts HIV in prison,” she 
said. 
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News in Brief 

FL: Jail guard Bill Smith was fired 
from his job as a lieutenant at the Jack- 
sonville city jail after being spotted off 
duty dressed as a woman in a French 
cut bikini and wearing make up. 
After a seven year legal battle Smith 
got his job back after the Florida 
Commission on Human Relations 
ruled that cross dressing wasn’t a fair 
grounds for dismissal. Smith was 
also awarded $149,500 in back pay. 
When he returned to his job at the jail 
Smith had undergone sex change sur- 
gery and changed his name to 
Belinda. 

CA: On March 4, 1996, former San 
Diego county superior court judge 
Michael Greer pleaded guilty in fed- 
eral court to taking $75,000 in bribes 
from attorney Patrick Frega in ex- 
change for providing “favorable 


Prison Rape Info Wanted 

Human Rights Watch, the larg- 
est international human rights 
organization based in the United 
States, is conducting preliminary re- 
search into the problem of prison 
rape: when it occurs, why it occurs, 
how it occurs and how to stop it from 
occurring. Anyone who has been 
targeted for any kind of forced sexual 
contact in prison, whether it be 
simple harassment, touching or anal 
penetration, please contact: Prison 
Project, Human Rights Watch, 485 
Fifth Ave, 3rd Floor, New York, NY 
10017. Attn.: J, Mariner. 


treatment and assistance” in more than 
40 of Frega’s cases, worth millions 
of dollars. Two other San Diego judges, 
now retired, James Malkus and C. 
Dennis Adams, have also been in- 
dicted for taking bribes from Frega. 

Honduras: The countries of El Sal- 
vador, Guatemala, Honduras, Nicaragua, 
Costa Rica and Panama have signed an 
agreement to jointly build a prison to 
hold the region’s most dangerous pris- 
oners in La Paz, 30 miles north of the 
Honduran capital of Tegucigalpa. The 
high security prison is intended for drug 
traffickers, guerrillas, and prisoners de- 
clared dangerous by the courts. This is 
the first multinational prison PLN is 
aware of. 

NY: Duchess County jail guard 
Michael Wendell was sentenced to four 
months in the jail he used to work in af- 
ter pleading guilty to second degree 
vehicular manslaughter. Wendell was 
drunk when his speeding car crashed 
into another vehicle. A passenger in 
Wendell’s car was killed. At the sen- 
tencing wcndetl’s attorney pleaded for 
leniency noting that Wendell might 
have to serve his four month sentence 
in protective custody because he is a 
jail guard. 

NY: On January 3, 1996, federal 
judge Robert Carter entered a judgment 
ordering the state of New York to pay 
female prisoners $1,000 for each time 
they were videotaped in the nude prior 
to being placed in segregation. The nude 
taping was done by female prison em- 
ployees but were later viewed by the male 
head of security and left around for other 
guards to watch at their leisure. ■ 


Chomsky Tape Available 


Noam Chomsky is America’s foremost dissident intellectual. He gives 
excellent, piercing analysis of American foreign and domestic policy and whose 
interests it serves. We have frequently recommended his books. Now, for a 
limited time PLN has a one hour radio version, on tape, of the movie Manufac- 
turing Consent : Noam Chomsky and the Media. Puzzled about media coverage 
on crime and its bias? Chomsky spells it out in the foreign policy context. 

These are factory tapes made out of transparent plastic, they are not 
factory sealed. These were donated to PLN for use as a fund-raiser. To order 
tapes please send $ 10 per tape including shipping, to PLN and specify that you 
want the tape. This is a great buy with the money going to a worthy cause. 
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Japanese Justice: 

The Police Detention and Prison Systems 

by Gary P. Leupp 


J apanese justice officials boast of 
their extraordinarily high rate of 
conviction (99.94% in 1994). They im- 
ply that this rate results from efficient 
police work and careful judicial pro- 
ceedings. When a high profile case 
(such as that involving the Aum 
Shinrikyo doomsday cult or the U.S. 
Marines in Okinawa convicted of kid- 
napping and raping a 12 year old girl) 
draws U.S. media attention to the Japa- 
nese justice system, the coverage is 
generally positive, even admiring. The 
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Japanese case (like that of Singapore) 
provides a convenient foil for the U.S. 
system, w'hich critics deploy as they 
argue for further erosion of defen- 
dants’ and prisoners’ rights in this 
country'. 

The Japan Federation of Bar Asso- 
ciations ( JFB A) convey s a rather different 
picture of Japanese justice. What follows 
draws primarily on JFB A literature in ex- 
posing a system which convicts virtually 
all it indicts, and then denies them basic 
human rights behind bars. 

Police Custody 

Japan’s police custody system (daiyo 
kangoku), as described in the Japanese 
Code of Criminal Procedure, requires that 
criminal suspects must be brought before 
a judge within three days after arrest. If 
the judge decides that the suspect should 
be detained pending trial, he/she is to be 
sent to a detention center for up to 10 days. 
This term may be extended for an addi- 
tional 10 days, or when special charges 
are involved, to 15 days. There is no bail 
bond system. 

Article 1, 3 of the Prison Law; mean- 
while, allows for a police cell to be 
substituted for a jail cell. This provision 
allows the police to detain suspects in 
police station cells, rather than the des- 
ignated detention centers, for 23 days (or 
where special charges apply, to 28 days). 
Thus police may continue to investigate 
a suspect while holding him/her in cus- 


tody; and subjecting him/her to interro- 
gation. 

The police custody system, origi- 
nally instituted in 1908 as a temporary 
measure to compensate for a lack of de- 
tention centers, has been retained 
because it contributes to the celebrated, 
high conviction rate. While under cus- 
tody, suspects are routinely subjected to 
abuse, including torture, and often de- 
nied prompt access to lawyers. Every 
effort is made to induce confessions. In 
cases where confessions cannot be ex- 
tracted, and/or where evidence seems 
insufficient for conviction, the suspect 
is typically freed. From April 1993 to 
March 1994, 35% of arrested suspects 
considered indictable, but unlikely to be 
convicted, were released (Wall Street 
Journal, 12/19/95) . Thus police and 
prosecutors avoid embarrassment, 
and indictment becomes tantamount 
to conviction. 

During the police custody detention 
period, a suspect shares a 10 square 
meter cell with several other prisoners. 
Every movement is monitored by a 
policeman: eating, excretion, wash- 
ing, etc. Firm rules govern how 
suspects sit, sleep, and use the toi- 
let. Male suspects are able to leer at 
female suspects confined in separate 
cells. Suspects are allowed only one 10- 
15 minute bath once a week, and a 
similarly brief daily exercise period. 
Those who confess receive better 
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treatment than those who refuse to 
do so. 

Suspects cannot make direct phone 
calls, or contact counsel without permis- 
sion. The right to access to counsel may, 
under Paragraph 3 of the Code of Crimi- 
nal Procedure, be restricted “when 
necessary for investigation.” Lawyers’ 
visits are in any event impeded in 
various ways. They are denied after 
“office hours”; and can occur only 
after the lawyer receives a letter of per- 
mission from the prosecutor’s office. 
Counsel is frequently forced to wait sev- 
eral days before being allowed to meet 
with the suspect; such meetings are 
usually limited to about 15 minutes; 
and correspondence between the sus- 
pect and lawyer is subject to 
censorship. Prisoners without coun- 
sel do not receive court-appointed 
lawyers until after indictments have 
been drawn. 

The JFB A has chronicled numerous 
cases of physical torture inflicted on sus- 
pects in police station cells. Kicking, 
beating, blows to the head, hair-pulling, 
application of burning tongs to the palms 
or neck, and beatings with shoes, have 
not been uncommon. Use of ropes, 
incense sticks, brooms and other de- 
vices have been used as instruments 
of torture during the postwar period. 
Denial of sleep, and lengthy interroga- 
tions during the day and night, remain 
common. 

While the incidence of torture seems 
to have diminished in the last couple 
decades, it continues to occur. In 1981 a 
man in Osaka accused of accepting a 
bribe was alternately hit on the head by 
two policemen, kicked on his legs, beaten 
on his shoulder, then knocked off his 
chair. The two officers took turns 
screaming abuse and accusations into his 
ears, banged his head on a desk, then 
beat him some more. He confessed to 
the crime, only to claim at his trial that 
the confession had been extracted from 
him involuntarily. Convicted once, he 
was acquitted in a second trial. 

Some of the ugliest cases of torture 
have involved foreigners under deten- 
tion. In June 1 994, a 3 1 -year-old Iranian 
man married to a Japanese woman was 
held in police custody after being de- 


tained in Tokyo for failing to produce a 
passport. This was during a period when 
police routinely swept through Tokyo 
parks, where foreign workers gathered 
to socialize and look for jobs. Officially, 
Ahrjang Mehrpooran died in custody 
from a pulmonary embolism. However, 
his wife noticed bruises on his head, and 
blood on his body. 

Victims of such torture and invol- 
untary confessions are unlikely to receive 
redress for maltreatment. They may ap- 
peal the decision to detain them to the 
trial judge, but the judge can make no 
ruling on maltreatment during the de- 
tention. The victim can only appeal to 
the chief of the police station in which 
the torture occurred. There is no inde- 
pendent third party committee to oversee 
the system and impartially handle com- 
plaints. 

Prison Conditions 

As of 1991, there were 200 penal 
institutions in Japan; 74 main prisons, 


1 1 7 branch prisons, and 9 work houses. 
The average daily prison population was 
45,749 inmates, including 6,949 await- 
ing sentence. There were also over 

14.000 men and women in detention cen- 
ters. 

By far the greatest number of of- 
fenses were burglary (27% of those 
convicted in 1990) and use of stimulant 
drugs (26%). Assault (8%) was a dis- 
tant third. In 1992, there were about 

17.000 prison workers, 86% of whom 
were security personnel. Counseling and 
social work receive low priority; on the 
other hand, prison staffs spend an in- 
ordinate amount of time censoring 
books and mail, monitoring visits to in- 
mates, and subjecting inmates to body 
searches. 

In most facilities the latter occur 
twice daily, when the prisoner leaves the 
cell for the work house, and upon his/ 
her return to the cell. The search in- 
volves probing the anus with a glass tube, 
then subjecting the inmate to the “can- 
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can” procedure. The naked prisoner 
must raise his/her arms over his/her 
head, alternately raising each leg for the 
guard’s inspection, to verify that no ob- 
jects are hidden in the hands, armpits, 
mouth, or crotch, and nothing has been 
affixed to the sole of the foot. 

Many institutions require prisoners 
to march to the work house in military 
fashion, chanting, swinging arms to 
shoulder height and goose-stepping, in 
some, inmates are forced to shout in uni- 
son each morning the “Five Principles”: 
Always Be Honest; Sincerely Repent: 
Always Be Polite; Keep a Helpful Atti- 
tude; Be Thankful . 

Prisoners usually work 40 hour 
weeks, and are paid the equivalent of 
about $ 30 a month. This money can- 
not be used while the inmate is 
incarcerated. 

Individual cells measure about 5 
square meters, while group cells hold- 
ing up to 10 inmates are from 13 to 16 
square meters. Most are unventilated 
and lack heating; some prisons have spe- 
cial windowless cells. Meals provide 
barely adequate nutrition, and the lack 
of protein and vitamins leave inmates 
susceptible to colds. Meal time ranges 
from 5 to 40 minutes. 

All prisoners wear cotton grey 
winter or summer uniforms, and are 


H uman Rights Watch Asia has 
recently released a booklet 
titled Prison Conditions in Japan. The 
93 page booklet gives a detailed over- 
view of the Japanese prison system. 
Organized by topic the booklet in- 
cludes a summary with chapters 
covering police detention, physical con- 
ditions, communication between 
prisoners and the outside world, punish- 
ment, death row, treatment of foreign 
prisoners and immigration detention and 
more. The booklet is an excellent 
complement to Mr. Leupp’s article in this 
issue of PLN. 

Many in the U.S. have upheld the 
Japanese prison system as a model to 
emulate, all too frequently this enthusi- 
asm is based on ignorance of actual 
prison conditions in that country. This 
is summed up by the Japanese 
government’s response to those who 


not allowed an extra layer of cloth- 
ing, or to remove uncomfortably 
warm clothing, regardless of the tem- 
perature. Baths are permitted twice 
a week, and can last no longer than 
10 minutes. All men’s heads are 
shaved. 

Prisoners are subjected to numer- 
ous forms of petty harassment. Rules 
require that when prisoners receive 
books or correspondence in foreign 
languages, or even containing passages 
in foreign languages, they must pay 
to have the material translated for 
purposes of censorship. 

Unsentenced prisoners are not 
obliged to perform forced labor, wear 
uniforms, or submit to head-shaving. 
But they are denied exercise, receiving 
only two 30-minute exercise periods per 
week, in violation of Article 21 of the 
United Nations’ Minimum Rules for the 
Treatment of Prisoners, which specifies 
that detainees receive one hour of ex- 
ercise daily. Medical care is grossly 
inadequate, there being only about 
220 doctors for the entire prison and 
detention center population. ■ 

[ Gary Leupp is a professor of East 
Asian history at Tufts University and a 
long time PLN supporter.} 


criticize the draconian nature of the 
prison system stating: “these arguments 
are quite groundless. If they were true, 
riots and disturbances would have oc- 
curred frequently.” Human Rights Watch 
notes: “A careful look at the Japanese 
prison system strongly suggests that 
the lack of serious prison distur- 
bances may be related to the 
draconian discipline and the fear 
among prisoners and not necessarily 
the general contentment of the Japa- 
nese prison population. Order is achieved 
at a very high cost, the cost of violating 
fundamental human rights and failing 
to observe international standards the 
country has ratified.” Anyone interested 
in the Japanese prison system should get 
this book. Copies are available for $10 
from: Human Rights Watch, 485 Fifth 
Ave. New York, NY 10017-6104. (212) 
972-8400. ■ 


From the Editor 

by Dan Pens 

1 welcome you to the 74th consecu- 
tive monthly issue of PLN. When 
we first published in 1990, the state of 
Washington attempted to deny delivery 
of PLN to every prisoner in the state. 
PLN made it clear that we’d challenge 
the ban in court, however, and senior 
DOC officials backed off. The years have 
blurred my memory, but I think I remem- 
ber them saying something like, “Let 
them print their little newsletter. It’ll 
never last. They’ll fold within a year or 
two.” 

Ironically, the DOC official who 
spearheaded the early opposition to PLY, 
moved on to become a w arden in another 
state. We were shocked and amazed 
when he started subscribing in 1993. 
And he has renewed every year since. 
Yet, he is just one of many unlikely sub- 
scribers to PLN. Among them are the 
Attorneys General of over a dozen states, 
a dozen or so state DOC heads, and 
wardens. At first we were puzzled by 
their willingness to subscribe, but one 
day it dawned on me why they do. 

Prison is often viewed as the 
struggle between “Us and Them.” Paul 
and I like to read Corrections Today 
Corrections Compendium , and other 
trade magazines, in order to get an idea 
of what They are up to. It gives Us a 
unique (if rather limited) view into the 
mind-set of Them. 

When Paul and I were in the same 
prison and in adjoining ceils, one of us 
would be reading a corrections trade 
magazine and holler over to the other. 
Hey. look what They’re up to now. Can 
you believe this?!” It’s easy to imagine 
wardens and DOC bureaucrats sitting 
around in their office cubicles reading 
PLN - every so often one w ould pipe-up 
to a co-worker, “Hey ... check out wfiat 
They’re up to now. Can you believe 
this?!” 

The Us and Them mind-set can be 
rather limiting, however. To look at the 
blue suits who work the tiers, or the serge 
suits who work in DOC headquarters, 
as The Enemy is to hold a very myopic 
view 7 indeed. If you pull back and take a 
broader view of the stmggle (For Justice 
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— For Equality), you'll see that the cops 
and bureaucrats are merely the agents of 
oppression. They are not its architects. 

50 who is the architect? The long an- 
swer will be the subject of another day. 
The short answer? Fd call it Greed (but 
it has been known by many other names). 
Greed is the master architect of much of 
the injustice and oppression in the world 
today. Enough said. 

Speaking of the trade magazines. 
Fd like to mention one in particular that 
I have developed a genuine respect for: 
Corrections Digest. At the end of many 
PLN articles, we list the source. You'll 
see Corrections Digest listed often. They 
are a ten-page weekly newsletter. 
They're incredibly quick. Much of the 
news they print is less than a week or 
two old. Their news articles are tightly 
written. They’re able to pack a lot of 
information into ten pages. 

One of the reasons I’ve never 
"plugged” Corrections Digest is the 
price. Since the majority of PLN read- 
ers are prisoners, few would be able to 
afford the subscription fee of $345 for 

51 weekly issues. But if your library 
or law library subscribes, then you 
should check it out. If they don’t then 
maybe you should have them try it. 
Corrections Digest , 5724 Highway 280 
East, Birmingham, AL 35242-6919 (1- 
800-633- 4931) They say that a 30-day 
trial subscription available on request. 

This issue of PLN is four pages 
longer than usual. For years weave been 
sitting on the lengthy Pern prison revolt 
article in this issue. Part of the reason 
we’ve held off on it is because it’s so long. 
A PLN supporter, Jerry D.. donated $100 
to cover the increased printing cost 
for the extra four pages in this issue. 
Thanks to Jerry our readers can fi- 
nally read the dramatic and gripping 
account of that struggle, appropri- 
ately enough on the tenth anniversary 
of the event. 

On the good news front, hopefully 
you’ve noticed that we’ve started deliv- 
ering (almost) on time again. For the 
last two years we’ve been chronically 
late. That is because we’ve always had 
to rely on volunteers to do the typeset- 
ting and layout - volunteers who have 
other jobs, school, etc. We now have a 


very talented, competent, full time staff 
person. (Please keep the checks, stamps, 
and money orders coming in ... so we 
can afford to actually pay her!) So you 
can look forward to receiving your PLN 
in a timely manner for the foreseeable 
future. Uhhh . . . unless you’re a prisoner 
in Texas, that is. 

TDCJ headquarters in Huntsville 
has to review and approve each issue 
before they are delivered to Texas pris- 
oners. They are supposed to complete 
this review within 72 hours, but they 
typically take weeks. So far, to our 
knowledge, no Texas prisoners have 
challenged the TDCJ in court on this is- 
sue. Prove me wrong and send me the 
court mling. Fd love to publish a sum- 
mary of it in PLN. But unless or until 
the ridiculous delay by the TDCJ is chal- 
lenged, imprisoned PLN readers in Texas 
can expect continued delays. 

A note to federal prisoners: when 
you pay for a subscription with money 
off your books, the B.O.P. sends us a 
check with your name only on it - no 


address. If the check is from a new sub- 
scriber, we can do nothing except hang 
onto it and wait. Hopefully a few months 
later we’ll get a “Hey, where’s my sub- 
scription?” letter/and only then will we 
be able to match the name on the check 
to a prisoner and his/her address. So . . . 
be sure to always send us your full name 
and address on a separate piece of paper. 

This month we begin a new feature, 
A Matter of Fact. This feature is similar 
to News in Brief in that it packs a lot of 
information into a small space. Check 
it out, and let us know if you like this 
new feature. We always read the mail 
(even if we can’t answer it all). If enough 
of you like A Matter of Fact, we'll keep 
running it. 

That about wraps it up for this 
month. Enjoy reading this issue of PLN 
and pass it along to a friend w hen you’re 
done. And as always, thank you - all of 
you - for your continued support. This 
is your magazine. We couldn’t do it 
w ithout you ■ 


A Matter of Fact 


Welcome to this new feature of PLN. 
Often we run across amazing facts, fig- 
ures, quotes, or statistics, hut don \ have 
the time, energy, or space to develop a 
full-length article . So, in the same vein 
as “ News in Brief ” this column will be 
consist solely of bite-sized morsels of 
information. If you like it (or hate it) 
write and let us know. 

> The state prison system in 
Pennsylvania has 2,00(f "iifers.” There 
is no parole for lifers in PA, so a lifer is 
six times as likely to die in prison than 
to be released. 

> Between 1930-75 the U.S. im- 
prisonment rate remained between 
100-120 per 100,000/population (1930: 
129,453 1975: 240,593). In 1993 it was 
519 per 100,000. That same year Rus- 
sia had 558 prisoners per 100,000; South 
Africa (while still under apartheid) had 
368; Poland, 160; Canada, 116; Mexico, 
97; England and Wales, 93; France, 84; 
Germany, 80; and Japan, 36. 

> A black teenager is one-fifth as 
likely to die from drug abuse as a white 
middle-aged adult, but is ten times more 
likely to be arrested for drugs and over 
tw enty times as likely to be imprisoned. 


> Average state spending on cor- 
rections (combined) in 1984: $6 billion. 
In 1994: $20 billion. 

> New York state prison popula- 
tion in 1974: 15,000. In 1994: 67,000. 

> Five million people in the U.S. 
are under the supervision of the crimi- 
nal justice system, 1 .5 million in prisons 
or jails, the rest on probation or parole. 
This number may soon rival the 6 mil- 
lion enrolled in the nation’s higher 
education system. 

> At the beginning of 1995, 39 
states, the District of Columbia, the U.S. 
Virgin Islands and Puerto Rico were un- 
der court orders to correct overcrow ding 
and/or unconstitutional conditions. 

> In 1994, 61 percent of the pris- 
oners in the federal prison system were 
convicted of a drug crime. It is estimated 
that 75 percent of the federal prison 
growth from 1985 to 1997 will be related 
solely to changes in drug sentencing poli- 
cies. 

> A national survey of 1,003 
Americans in February 1995, found that 
53 percent of Americans believe that 
drug use is more of a public health prob- 
lem than a criminal justice problem and 
could better be handled through preven- 
tion and treatment. ■ 
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T his column discusses the de- 
fense of so-called “qualified im- 
munity” that is available to public 
officers and employees sued under 42 
U.S.C. Section 1983. I will first discuss 
what an “immunity” is, then what 
“qualified” immunity is as distinguished 
from “absolute” immunity, and finally 
how the issue of qualified immunity is 
determined in a Section 1983 case. 


L Immunities In General 

The word “immunity”, as it is used 
in Section 1983 cases, refers to an “im- 
munity from suit.” A defendant who has 
an immunity cannot be sued for dam- 
ages. ; he or she is entitled to be free from 
the trouble and possible expense of a law- 
suit for damages because the courts have 
found that there are values more impor- 
tant than the plaintiff getting 
compensation. 

A good example of an immunity 
that courts always apply is so-called “ju- 
dicial immunity.” A judge cannot be 
sued for damages for decisions made 
while acting as a judge. See, for ex- 
ample, Stump v. Sparkman , 435 U.S. 349 
(1978). Courts consistently find that it 
is important for judges to make their 
decisions free from the threat of paying 
damages whenever someone thinks a 
wrong decision has been made, and so 
judges cannot be sued in damages for 
such actions. 

Note that I have emphasized that 
immunities apply only to suits for dam- 
ages . Immunities do not apply to claims 
for declaratory and inj unctive relief. See, 
for example, Pulliam u Allen, 466 U.S. 
522 (1984)(judges can be sued for an 
injunction and for attorneys fees for a 
prevailing plaintiff). The policy reason 
for this is straightforward: If a plaintiff 
in a Section 1983 case can prove an on- 
going violation of constitutional rights, 
federal courts will issue an injunction to 
stop the ongoing violation no matter who 
is responsible for it. This is much dif- 
ferent in the eyes of a court than a claim 
for damages, which looks backward to a 
violation that has already been com- 


Pro Se Tips and Tactics 

by John Midgley 

pleted and also involves the payment of 
money damages. 

(Note that there are other absolute 
immunities, but as this column is prima- 
rily about qualified immunity, there is not 
space to catalog all absolute immunities.) 

2. Absolute vs. Qualified 
Immunities 

Only some officials have a claim to 
absolute immunity. But all government 
officials or employees sued under Sec- 
tion 1983 have a potential immunity 
called “qualified immunity.” Qualified 
immunity applies to claims for money 
damages unless the actions the plaintiff 
complains of violated constitutional law 
that was “clearly established” when the 
actions happened. Harlow v. Fitzgerald , 
457 U.S. 800 (1982). As the Supreme 
Court said in Harlow , “government offi- 
cials performing discretionary functions 
generally are shielded from liability for 
civil damages insofar as their conduct 
does not violate clearly established statu- 
tory or constitutional rights of which a 
reasonable person should have known.” 
457 U.S. at 818. 

The reasons the Court has given for 
establishing this immunity are similar to 
those given for absolute immunities: At 
least when a government official does not 
reasonably know she or he is violating 
the Constitution, says the Court, such 
officials should not be put to the trouble 
of a suit for damages. See, for example, 
Elder v. Holloway , 114 S.Ct. 1022 
(1994). 

As with absolute immunities, quali- 
fied immunity applies only to claims for 
damages; if injunctive relief is sought, 
then the defense does not apply. See: 
Wood v. Strickland , 420 U.S. 308, 314 
footnote 6 (1975). Also, the qualified 
immunity defense applies only to public 
officials, and only those whom the plain- 
tiff claims personally did something to 
violate constitutional rights. Even 
though some private persons can be sued 
under Section 1983 (such as those using 
the courts to collect debts without due 
process), private persons cannot use the 
qualified immunity defense. Wyatt v. 
Cole , 112 S.Ct. 1827 (1992). Also, the 



defense is not available to, for example, 
a city or county government (govern- 
ments that, unlike the state, can be sued 
under Section 1983); only individual 
persons employed by the governments 
w ho are sued as defendants have the de- 
fense available. 

3 . How The Qualified 
Immunity Defense Works In 
Section 1983 Actions 

A . Procedure 

A defendant claiming qualified im- 
munity must plead it, that is assert it in 
the Answer to the Complaint or a mo- 
tion to dismiss. Gomez v. Toledo , 446 
U.S. 635 (1980). Failure to raise the 
defense at an early stage can be a waiver, 
although some courts have allowed it to 
be raised fairly late. 

Even though the defendants are sup- 
posed to plead qualified immunity as a 
defense, there is some language in the 
caselaw' suggesting that the plaintiff in 
a damages case must plead that the con- 
stitutional right violated was clearly 
established at the time of the violation. 
Compare Hunter District of Colum- 
bia , 943 F.2d 69 (D.C. Cir. 

1991 )(plaintiff must plead that the right 
w ; as clearly established) with Castro v. 
United States, 34 F.3d 106 (2d Cir. 
1994)(plaintiff need not plead this be- 
cause it is an affirmative defense). 

Since the law' is uncertain on this, it 
would be wise to simply add a sentence 
in your Section 1983 complaint (if it is 
true) that the constitutional right you 
claim was violated was clearly estab- 
lished when the defendant acted. That 
is all that is required to “plead” this 
point. 

Usually, a defendant claiming quali- 
fied immunity makes a motion for 
summary' judgment asking that the dam- 
age claim be dismissed because there was 
not, at the time of the incident, law 
clearly establishing violation of a con- 
stitutional right. The summary judgment 
process is used because the Supreme 
Court has found that qualified immunity 
presents a question of law — was the 
law clearly established? — that can be 
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resolved on such a motion, often at an 
early stage in the case. Harlow v. 
Fitzgerald , 457 U.S. at 818; Mitchell v. 
Forsyth , 472 U.S. 511, 526 (1985). 

If the defendant makes a motion for 
summary judgment based on qualified 
immunity early enough, Harlow and 
Mitchell say there should be no discov- 
ery until the issue is determined. Also, 
under Mitchell , defendants claiming 
qualified immunity can immediately ap- 
peal thus holding up the entire case until 
the circuit court determines the appeal 
This is called an "interlocutory' appeal” 
Thus, a defendant who has failed to con- 
vince the federal district court that 
qualified immunity applies can still hold 
up the case for long periods while the appeal 
of that ruling goes on. Defendants regularly 
take such appeals, and this is a powerful 
weapon against plaintiffs ’ desire to get a case 
resolved as soon as possible. 

The Supreme Court recently held 
that w'hile defendants can take an inter- 
locutory appeal on the purely legal 
question of w hether the law was clearly 
established when the defendant acted, 
defendants may not take an interlocutory' 
appeal on factual issues about w hether 
there is evidence sufficient to show that 
the defendant committed the acts plain- 
tiff claims. Johnson v. Jones , 115 S.Ct. 
2151 (1995). Johnson is a good example 
of the difference: The plaintiff claimed 
that police officers used excessive force 
on him while other officers watched. It 
is clearly established constitutional law 
that officers cannot use excessive force 
on an arrestee, but the appealing defen- 
dants claimed that there was not enough 
evidence to show 7 they did participate or 
stand by. The Supreme Court said this 
factual question was not properly raised 
in an interlocutory appeal and that such 
appeals should be used only to determine 
the legal issue of w hat w as the "clearly 
established law.” 

B. Figuring Out 
Clearly Established Law 

The Supreme Court has made the 
qualified immunity question turn on the 
determination of "clearly established 
law” of w hich a reasonable public officer 
should have been aware at the time of 


the action. The Court has emphasized 
that it wants this to be a so-called "ob- 
jective” test, that is that it depends not 
on what the particular defendant knew 
or believed about constitutional law, but 
rather on what the case law existing at 
the time of the action (and which a rea- 
sonable public official would know 
about) said about the particular action. 

The federal courts do not find clearly 
established law just from the existence 
of the constitutional amendment on 
which you plan to rely, or from very gen- 
eral statements in case law about broad 
constitutional ideas. Instead, the plain- 
tiff must show as much similarity as 
possible between the conduct he or she 
complains of and conduct that the cases 
have held unconstitutional. However, the 
factual details do not have to be identical. 
Anderson v. Creighton , 483 U.S. 635, 639- 
640 (1987). How 7 close the facts have to 
be to existing caselaw will vary depend- 
ing on the situation; your job as plaintiff 
is to find the closest match you can find. 

You should therefore try to find all 
cases in which a court ruled on constitu- 
tional claims similar to yours before the 
defendants in your case acted. The Su- 
preme Court has helpfully found that it 
is not just the cases you might find, how- 
ever, that govern the "clearly established 
law,” but rather "all relevant precedents, 
not merely those cited to or discovered 
by the district court.” Elder v. Holloway , 
114 S.Ct. 1019, 1021 (1994). 

You do not necessarily need to find 
a U.S. Supreme court case closely on 
point to show "clearly established law.” 
Decisions from the federal circuit you are 
in can be enough by themselves. Also, 
cases from other federal courts and even 
state courts are helpful, especially if there 
are many of them and they all say basi- 
cally the same things. 

The law on qualified immunity is 
complicated and there is much more of 
it than 1 have been able to cover in this 
short column. Likewise, there is not 
space to touch on the many possible 
ways in which qualified immunity issues 
have played out in particular cases. How - 
ever, I hope that this overview w ill alert 
you generally to the immunity issues that 
may come up in any Section 1983 dam- 
ages case in which you are involved. ■ 

[John Midgley is an attorney for Co- 
lumbia Legal Services in Washington . / 


No Due Process 
in Seg Placement 

I n the August, 1995, issue of PLN 
we reported Sandin v. Conner ; 115 
S.Ct. 2293 (1995) in which the supreme 
court held that prisoners have no due 
process rights in disciplinary 7 hearings 
as long as the length of their sentence is 
not affected, i.e. no good time is lost. We 
commented that under the new standard 
prison officials could place prisoners in 
segregation for no reason at all. A fed- 
eral district court in Illinois, applying 
Sandin , has held just that. 

Keith Leslie, an Illinois state pris- 
oner filed suit after he was placed in 
segregation for no reason. The defen- 
dants moved for dismissal after Sandin 
was decided claiming they could have 
placed Leslie in segregation for any rea- 
son or no reason at all The court gave 
an extensive discussion of Sandin and 
how 7 it applies to prisoners" disciplinary 7 
due process claims. 

"This court, like the four dissenting 
justices, sees Sandin as having taken a 
near quantum-leap from the earlier cases 
on w hich it grounds itself. In this action 
the consequences of taking Sandin at its 
w ord (as this court is obliged to do) is to 
arm prison authorities, who have here- 
tofore possessed uncircumscribed powers 
over the inmates within their custody 
only to a limited extent, with now unre- 
strained power to punish those inmates 
by arbitrary 7 reassignment to the mean- 
ingfully more restrictive environment of 
segregated confinement. And it appears 
that can be done by a correctional offi- 
cial for no reason at all, even out of sheer 
vindictiveness, because the absence of 
due process means nothing in terms of a 
Section 1983 claim unless the inmate’s 
liberty interest has been infringed.” 

"That result, wilich effectively treats 
w rongful commitment to segregation as 
an inherent consequence, a sort of as- 
sumed risk, of being in prison to begin 
with, strikes this court as one more be- 
fitting a totalitarian regime than our own, 
and it is hard to credit that outcome as 
flowing from a principled Supreme Court 
decision. But this court’s duty is to take 
the Supreme Court at its word, and the 
dismissal of Leslie’s claim appears to this 
court to be the necessary outcome of a 
straightforward application (and not an 
extension) of Sandin .” The court urged 
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Leslie to appeal this ruling to test the 
accuracy of this view. The court supple- 
mented its order with reference to 
Whitford v. Boglino , 63 F.3d 527 (7th 
Cir. 1995) which discussed the applica- 
tion of Sandin to prison disciplinary 
hearings and that ruling concurred with 
this one. See PLN , Vol. 7, No. 3. This 
case differs from Whitford because in 
that case Sandin had not been decided 
by the supreme court and the district 
court did not brief or address the issue. 

Judge Shadur, the author of this rul- 
ing, noted numerous flaws in the 
supreme court’s “reasoning" in Sandin 
which showed how isolated from prison 
reality the supreme court is. Judge 
Shadur was puzzled that the supreme 
court would compare disciplinary seg- 
regation with ad seg and protective 
custody segregation when the vast ma- 


I n 1993, the Maryland DOC in- 
stituted a policy which denied all 
lifers a security status below medium. 
Those lifers who were then in minimum 
security facilities, pre-release, and work 
release were checked in and transferred 
to maximum and medium security pris- 
ons. This was done in reaction to the 
sensationalist journalism concerning a 
lifer on work release who had murdered 
his girlfriend. One bad apple. 

In September, 1995, during a speech 
televised from in front of a state prison in 
Jessup, MD, Governor Parris Glendening 
announced that he would henceforth 
deny the parole application of all Mary - 
land prisoners serving life sentences. In 
Maryland, the Parole Commission can 
release prisoners serving limited sen- 
tences, but any parole of a lifer must be 
approved by the governor. 

Since 1980, Maryland governors 
have approved 90 such paroles, an aver- 
age of six a year. In the weeks prior to 
the speech, the Parole Commission rec- 
ommended that Glendening parole eight 
lifers. They ranged in age from 42 to 
60, and each had spent from 18 to 27 
years in prison. Glendening said he re- 
jected all eight recommendations and 
told the parole board to stop sending 
such cases to his desk. 

Glendening, described by the Wash- 
ington Post as “a moderate Democrat," 


jority of prisoners are in general popula- 
tion and not subjected to those restrictive 
conditions. “With all due deference to our 
highest judicial authority, this court be- 
lieves that the record to which the text 
quotation refers has spawned a false 
premise, and that false premise has in 
turn led to the false conclusion that dis- 
ciplinary segregation status does not 
impose a meaningful impairment and 
therefore does not implicate the depriva- 
tion of a liberty interest." In the wake of 
Sandin prisoners will be arguing whether 
disciplinary segregation is a “significant 
and atypical deprivation" in prison. This 
court’s footnote explains how segrega- 
tion differs from general population and 
will be helpful showing that difference. 
See: Leslie v. Doyle , 896 F. Supp. 771 
(ND IL 1995). ■ 


said in his televised speech that “We owe 
it to the victims, the victims’ families, 
and to our communities to ensure that 
these murderers and rapists - these preda- 
tors - serve the life sentence imposed on 
them .... If you want to term this as retri- 
bution ... it’s exactly that." 

With that one speech, the Governor 
effectively changed the sentences of over 
1 ,500 lifers, many of whom had plea bar- 
gained and plead guilty with the 
expectation that they would be consid- 
ered for parole after 15 or 25 years. 

There are some lifers w ho hoped the 
speech was nothing more than an empty 
political promise, like “No New Taxes," 
but in the six months which have since 
elapsed, no lifers have been paroled. 
Oddly enough, the Governor has also 
promised not to build any new prisons, so 
life for lifers promises to be a crow ded affair. 

[Editor \s Note: Maryland lifers 
would appreciate any information that 
may he of use in launching a legal chal- 
lenge to the Governor 's unilateral 
usurpation of their parole eligibility . 
Please direct your responses to: Rocky 
Hines, # 176059 ; EC J -West , 2-A-35; 
30420 Revel Is Neck Road; We stover, MD 
21890. Maryland prisoners recently won 
a challenge to the change in parole 
policy See: Knox v. Lanharn , 895 ESupp. 
750 (DMD 1995). Covered in PLN April 
'96.] U 


No Stay in DC 
Women Prisoners’ Suit 

I n the December, 1995, issue of 
PLN we reported Women Prison- 
ers of D.C. DOCv. District of Columbia, 
877 F. Supp. 634 (DC DC 1995), a 
class action suit by women prisoners 
challenging their conditions of con- 
finement and an atmosphere of 
sexual assault and harassment. The 
district court ruled in the prisoners’ 
favor on all issues. 

After that ruling the defendants filed 
a motion to stay the judgment granting 
injunctive relief and to modify the rul- 
ing. The district court has denied the 
motion to stay and granted the motion 
to modify only by holding that female 
prisoners cannot visit with their chil- 
dren or receive child placement 
counseling. 

The court gave an extensive discus- 
sion of the standards to be used when 
granting a motion to stay a judgment and 
held that the defendants had not met their 
burden, namely that they were likely to 
prevail on appeal or that they would be 
irreparably injured in the absence of a 
stay. 

The court rejected the defendants’ 
claims that it should not have granted 
injunctive relief for the violations of the 
District of Columbia code concerning 
gynecological care and that the court 
should not have exercised its supple- 
mental jurisdiction in hearing claims 
involving violations of the D.C. code. 
The court noted that it had jurisdic- 
tion to hear these claims as either 
D.C. code claims or directly under the 
eighth amendment. 

The court reaffirmed its ruling in 
all other regards except that it modi- 
fied its prior order that women 
prisoners be allowed to visit their 
children in a hospital or receive child 
placement counseling. The court re- 
iterated large portions of its extensive 
order. This ruling will be of interest 
to women prisoners and to those liti- 
gating class action suits challenging 
conditions of confinement. See: Women 
Prisoners of D.C. DOC v. District of 
Columbia, 899 F. Supp. 659 (DC DC 
1995). ■ 


Maryland Lifers Denied Parole 

by Rocky Hines 
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Ninth Circuit Expands Mailbox Rule 


T he court of appeals for the ninth 
circuit has held that a prisoner’s 
notice of appeal is timely filed as long 
as it is mailed within the applicable time 
limit; the court does not require the no- 
tice to be mailed by a method that creates 
a written log. The topic of when plead- 
ings, appeal notices and similar 
documents are timely filed has been a 
topic of some concern to the federal 
courts. In Houston Lack , 487 US 266, 
108 S.Ct. 2379 ( 1988) the supreme court 
held that pro se prisoners’ notices of ap- 
peal are deemed filed when they deliver 
them to prison officials for mailing, not 
when the notice is actually received by 
the court clerk. 

This case involves Mark Koch, an 
Arizona state prisoner, who filed a no- 
tice of appeal after a jury ruled against 
him on a suit involving rectal probe 
searches. The notice was due July 30, 
1990, but was not received by the dis- 
trict court until August 8, 1990. The 30 
day time limit is mandatory and estab- 
lishes the appeals court’s jurisdiction to 
hear a case, thus an untimely appeal no- 
tice deprives the appeals court of the 
ability to hear a case on its merits. In 
Vaughn v. Ricketts, 950 F.2d 1464 (9th 
Cir. 1991) the appeals court reversed and 
remanded for a finding by the district 
court of whether or not Koch had filed 
his appeal notice in a timely manner. 
After an evidentiary hearing the district 
court, relying on Miller v. Sumner, 92 1 
F.2d 202 (9th Cir. 1990) held that Koch 
had not, Koch appealed again and the 
appeals court reversed. 

The district court had erroneously 
believed that Koch was not entitled to 
the benefit of Houston because he mailed 
his appeal notice via regular mail, for 
which no log was kept by the prison, and 
not by certified or registered mail which 
does create such a record, at an additional 
fee. After the lower court ruling Fed- 
eral Rule of Appellate Procedure (FRAP) 
4(c) was created stating: “If an inmate 
in an institution files a notice of appeal. 
the notice of appeal is timely filed if it is 
deposited in the institution’s internal 
mail system on or before the last day for 
filing. Timely filing may be shown by a 
notarized statement or by a declaration 
(in compliance with 28 U.S.C. § 1746) 
setting forth the date of deposit and stat- 


ing that first class postage has been pre- 
paid.” Rule 4(c) applies to all appeals 
pending on its effective date, per order 
of the US supreme court. 

The court held that nothing in rule 
4(c) requires the creation of documenta- 
tion or a mail log. “In fact, such a 
requirement is implicitly rejected by the 
provision in the Rule that...” the timely 
filing can be shown by a statement or 
declaration. “If the rule required pris- 
oners to utilize a prison log system, such 
a notarized statement or declaration 
would be entirely unnecessary, because 
reference to the log would be sufficient 
to prove the date in contested cases.” 

“We conclude that no logging pro- 
cedure can be imported from Houston . 
The fact that Koch did not mail his let- 
ter by a procedure that caused a log to be 
kept does not bar him from receiving the 
benefit of a constructive filing date un- 
der Rule 4(c).” In a footnote the court 
noted that a prisoner who has a logging 
system available and chooses not to use 
it assumes the risk that he may not be 
able to prove, at a later date, the date of 
mailing. District courts may take into 
account the mailing methods available 
to prisoners. “'While Miller denied the 
benefit of a constructive filing deadline 


L ast year Mississippi imple- 
mented the country’s toughest 
sentencing bill, requiring all convicts 
(not just “serious” or “ violent” crimi- 
nals) to serve 85 percent of their 
sentences. Corrections Commissioner 
Steve Puckett said that law is causing a 
serious financial dilemma and needs to 
be reviewed. 

Under the previous sentencing 
scheme prisoners were eligible for pa- 
role after serving only 30 percent of their 
sentences. Puckett told the House Ap- 
propriations Committee he has so many 
prisoners coming into the system “I don’t 
know where to keep them.” He said that 
even an aggressive prison building plan 
still couldn’t keep up with the expand- 
ing prison population. Puckett estimated 
that the number of prisoners in Missis- 


in all cases where documentation is not 
created. Rule 4(c) allows the prisoner to 
choose among several mailing methods, 
but the prisoner must understand that 
some methods are riskier than others.” 

The appeals court held that Koch 
had mailed his appeal notice in a timely 
manner because it had arrived in the dis- 
trict court w ithin a w eek of w hen it was 
due. Koch met his burden of proof by 
submitting an affidavit stating he had 
mailed it several days before it was due 
and the state had not met its burden of 
proof in rebutting this statement. The 
court held it would hear Koch's appeal 
on the merits. See: Koch v. Ricketts, 68 
F.3d 1191 (9th Cir. 1995). As PLN read- 
ers will note, the topic of when 
documents are timely filed is a topic that 
repeatedly comes up in federal court liti- 
gation. It causes delay in the processing 
of the appeals (in this case Koch has been 
battling the timeliness of his appeal no- 
tice since at least 1990) on their merits 
and provides yet another potential 
grounds for the dismissal of potentially 
meritorious claims. All of which can be 
easily avoided by filing notices of appeal 
as soon as they are due and not procras- 
tinating until the very last minute. | 


sippi will increase 152 percent, from 
12,294 to 30,031 by the year 2005. 

Rep. Billy McCoy (D) said by the 
time lawmakers get done paying for pris- 
ons “we’re not going to have one blasted 
dime left.” He also expressed the di- 
lemma facing lawmakers when he 
quipped that “it’s not politically correct 
to list the three or four things necessary” 
to draft a saner sentencing scheme. 

“As soon as the legislature becomes 
aware of the expenses involved,” said 
House Appropriations Committee Chair- 
man Charlie Capps (D). “I can’t imagine 
not taking a look at it.” 

Puckett urged lawmakers to “find a 
middle of the road philosophy” on the 
tough sentencing issue. “We are not a 
very rich state,” Puckett said, fgj 

Source: Corrections Digest 
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Okay for Guards to View Naked Prisoners 


T he court of appeals for the sev- 
enth circuit held that it is con- 
stitutionally permissible for female 
guards to routinely view naked male 
prisoners. Albert Johnson, a pretrial 
detainee in the Cook County (Chicago) 
jail, filed suit claiming that female 
guards monitoring male prisoners while 
they showered, dressed, used the bath- 
room and were nude violated his due 
process rights. The district court dis- 
missed the suit for failing to state a claim 
upon which relief could be granted. 

The court of appeals affirmed dis- 
missal. In Canedyv. Boardman, 16F.3d 
183 (7th Cir. 1994) [PIN, Vol. 5, No. 7] 
the court held that prisoners’ right to 
privacy limits the ability of prison offi- 
cials to subject men to body searches by 
women guards and vice versa. Obser- 
vation is a form of search subject to the 
reasonableness requirements of the 
fourth amendment. 

The court held that under Hudson 
v. Palmer, 468 US 517, 104 S.Ct. 3194 
(1984) prisoners have no right to pri- 
vacy. 'After Wolfish and Hudson 
monitoring of naked prisoners is not only 
permissible ... but also sometimes man- 
datory. Inter-prisoner violence is 
endemic, so constant vigilance without 
regard to the state of the prisoners’ dress 
is essential. Vigilance over showers, 
vigilance over cells — vigilance every- 
where, which means that guards gaze 
upon naked inmates.” The court rejected 
Johnson’s attempt to bring his claim as 
one under the due process clause, hold- 
ing that the fourth amendment was the 
appropriate standard. 

Turning to the question of cross 
gender surveillance, the court held that 
it was also permissible. It relied on Title 
VII of the 1 964 Civil Rights Act w hich 
"opens prisons to women and requires 
states to hire them unless sex is a bona 
fide occupational qualification, a high 
standard of necessity. ” Other courts have 
rejected state arguments that cross gen- 
der monitoring of naked prisoners was 
a bona fide occupation qualification for 
prison guards. See: United States v. 
Gregory, 818 F. 2d 11 14 (4th Cir. 1987). 

In Torres v. Wisconsin Dept, of 
Health & Social Services, 859 F.2d 1523 
(7th Cir. 1988)(Enbanc), a Title VII case 
filed by prison guards, the court held that 
it was permissible for the state to exclude 


male guards from one of its prisons to 
promote female prisoner rehabilitation. 
“ Torres did not say that the constitution 
requires this exclusion; instead we de- 
ferred to the judgment of prison 
administrators that they needed to limit 
cross sex monitoring to achieve penologi- 
cal objectives. Today deference leads to 
the opposite result. Cook County does not 
believe that cross sex monitoring imper- 
ils its mission, and evenhanded 
willingness to accept prison administra- 
tors’ decisions about debatable issues 
means that Johnson cannot prevail un- 
der the due process clause.” 

The court rejected the claim that 
cross gender monitoring implicated the 
eighth amendment because there was no 
allegation of harassment nor of psycho- 
logical harm resulting from the 
observation. “His case therefore does not 
present the sort of claim that Hudson holds 
in reserve. It does not satisfy the more gen- 
eral requirements of the eighth amendment 
either.” The court held there were two jus- 
tifications for cross sex monitoring: 

“First, it makes good use of the staff 
.... Second, cross sex monitoring reduces 
the need for prisons to make sex a crite- 
rion of employment, and therefore 
reduces the potential for conflict with 
Title VII and the equal protection 

clause To the riposte that Title VII and 

the equal protection clause can’t autho- 
rize a violation of the Eighth 
Amendment, we rejoin: True enough but 
not pertinent. A warden must accom- 
modate conflicting interests — the 
embarrassment of reticent prisoners, the 
entitlement of women to equal treatment 
in the workplace .... The interest of 
women in equal treatment is a solid rea- 
son, with more secure footing in 
American law than prisoners’ modesty, 
leading to the conclusion that there is no 
violation of the eighth amendment.” 

The court distinguished this case 
from Canedy holding that it only forbade 
cross sex bod} 7 searches and not observation. 
The court said the eighth amendment 
holds no right not to be seen by mem- 
bers of the opposite sex because doctors 
and nurses of one sex examine those of 
another. “In exotic places such as Cali- 
fornia people regularly sit in saunas and 
hot tubs with unclothed strangers.” The 
court stated it was choosing to disagree 
with cases from the fourth, sixth and ninth 


circuit which have found deliberate cross sex 
monitoring to be unconstitutional in prison. 
The appeals court affirmed dismissal of 
Johnson V suit. 

Judge Posner, arguably the most 
conservative circuit judge in the coun- 
try, filed a dissenting opinion in this case. 
His dissent is as long as the majority rul- 
ing. He makes a convincing argument 
as the error in the majority ruling, which 
may be useful to other prisoners in the 
seventh circuit litigating this issue in the 
future. Posner notes that prisoners are 
not like animals in a kennel who have 
no nudity taboos. He also notes that 
people like Johnson have only been 
charged, not convicted, with a crime. 
Anyone with the time to do so should 
readjudge Posner’s dissent in this case 
which makes a number of valid obser- 
vations, albeit from a very conservative 
viewpoint, about prisoners and constitutional 
rights. We lack the room to report anything 
other than the majority opinions, which es- 
tablish the controlling law 7 . See: Johnson v. 
Phelan, 69 F.3d 144 (7th Cir. 1995). ■ 

Florida Prisoners 
Type Political Donor Lists 

F lorida state elections officials are 
hiring prisoners to type into a 
computer the names of big-money po- 
litical donors. Secretary of State Sandra 
Mortham’s office is under orders to make 
the contributions information available 
on the internet. Mortham said her office 
will save tax dollars by paying prisoners 
1 5 to 50 cents an hour to enter the cam- 
paign finance reports into a computer. 
‘This is a terrific deal for the people of 
Florida,” proclaimed David Rancourt, 
the elections division director. 

Not every one agrees with that as- 
sessment, however. “It’s a nutty idea,” 
said Edward Hennessy of Palm Beach, 
who contributed $1,000 to Jeb Bush in 
1994. “There are too many robberies in 
Palm Beach now 7 , so why identify these 
[rich] people?” Mortham claims the 
prisoners will be supervised so they 
won’t be able to take notes or records to 
their dorm. And as Rancourt points out, 
the campaign finance records are public 
record, so prisoners can already get the 
information if they w ant it. H 

Source: Palm Beach Post 
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Indiana Prisoners Not Entitled to Disciplinary Due Process 


I n two separate rulings a federal 
district court in Indiana held that 
a prison disciplinary hearing committee 
does not have to provide any form of due 
process when it sentences a prisoner to 
long terms of disciplinary segregation. 
Lorenzo Stone-Bey, an Indiana state pris- 
oner and long-time PIN reader, was 
infracted for allegedly threatening an- 
other prisoner over an alleged drug debt. 
An informant reported the threat and af- 
ter investigation Stone-Bey was 
infracted. The alleged victim gave a 
statement to prison officials but later re- 
canted. At the disciplinary hearing 
Stone-Bey was found guilty despite be- 
ing denied an opportunity to take a 
polygraph test and an absence of any 
evidence attesting to the informant’s re- 
liability. He was sentenced to one year 
in segregation. 

Indiana is rather novel in that it pro- 
vides for no judicial review whatsoever 
of prison disciplinary hearings. The re- 
sult is that Indiana prisoners must file 
habeas petitions directly in federal court. 
The drawback is that federal courts can 
only correct violations of the federal con- 
stitution, even the most flagrant 
violations of state law or state code pro- 
visions for disciplinary hearings have no 
remedy for Indiana prisoners. Stone-Bey 
filed suit under 42 U.S.C. § 1983 claim- 
ing his due process rights were violated 
at the hearing. 

The district court rejected the defen- 
dants’ claim that I leek v. Humphrey ; 114 
S.Ct. 2364 (1994) requires prisoners to 
have the disciplinary hearing expunged 
or reversed before they can file suit un- 
der § 1983. The court held that the law 
was not clear that Heck applied to prison 
disciplinary hearings [Editor s Note: 
Previous issues o/PLN have reported the 
circuit courts that have expressly held 
that Heck does not apply to prison dis- 
ciplinary hearings. ] 

The court initially dismissed all of 
Stone-Bey’s claims except that of 
whether the evidence at the hearing was 
sufficient to support a finding of guilt. 
In Superintendent v. Hill, 472 US 445, 
105 S.Ct. 2768 (1985) the supreme court 
held that courts reviewing the evidence 
in prison disciplinary hearings must af- 
firm the ruling if there is '‘"any” evidence 
in the record to support the finding of 
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guilt. The court held that in this case 
the recanted statement was insufficiently 
reliable to support the finding of guilt 
because it was not corroborated. 

“Most importantly, there must be 
some corroboration of the reliability of 
the statement. To repeat, reliability is 
the key to the sufficiency of the re- 
canted statement. It does not take much 
corroboration. Barnes alleges corrobo- 
ration, but none appears in the record. 
Barnes states in his affidavit that he 
found Stone-Bey Guilty by relying in part 
on the results of a voice stress analysis. 
Voice stress analysis results are clearly 
admissible for corroboration in prison 
disciplinary 7 hearings,... but the case law 
contemplates some sort of tangible Re- 
sult. ’ Mere allegations of a test result are 
insufficient.” The court held that this 
issue required a trial in order to deter- 
mine if any corroborating evidence had 
at one time existed or not. See: Stone- 
Bey v. Swihart, 898 F. Supp. 1287 (ND 
IN 1995). 

In the first ruling the court expressed 
concern about whether Indiana state pris- 
oners still have a liberty interest in 
remaining free from disciplinary segre- 
gation in light of Sandin v. Conner, 1 1 5 
S.Ct. 2293 (1995). The court assumed, 
without deciding, that Indiana prisoners 
retain a liberty interest in remaining free 
from disciplinary segregation which en- 
titles them to the due process provisions 


of Wolff v. McDonnell, 418 US 539, 94 
S.Ct. 2963 (1974). The court requested 
further briefing on the issue of whether 
Sandin affected the right of Indiana state 
prisoners to remain in general population. 

After additional briefing was sub- 
mitted on the issue of whether or not 
Indiana prisoners retain a right to due 
process in disciplinary hearings which 
do not result in the loss of good time the 
court held that they do not. The court 
gives an extensive citation of post Sandin 
cases from the seventh circuit and held 
that while this was a close case; as a 
matter of law, Indiana prisoners are not 
entitled to due process before they are 
placed in segregation even if the period 
is for one year as it was in this case. The 
court held that Indiana prisoners have 
no state created liberty interest entitling 
them to due process protection at disci- 
plinary hearings. The court dismissed 
the suit in its entirety holding that the 
year of disciplinary confinement was 
within the range of confinement to be 
expected by a prisoner serving a life sen- 
tence. If this ruling is upheld it 
essentially means Indiana state prison- 
ers can be subjected to disciplinary 
hearings with no state or federal due pro- 
cess whatsoever. Presumably an Indiana 
state prisoner who loses good time is still 
entitled to due process under Wolff See: 
Stone-Bey v. Barnes , 913 F. Supp. 1226 
(ND IN 1996). ■ 


No Free Lunch 


M ost readers are aware of the 
growing practice of charging 
prisoners and jail detainees a fee for 
medical services. Two southern juris- 
dictions have introduced what may be 
the next wave - charging for meals. 

Sheriff Bobby Knowles of the St. 
Lucie County Jail in Fort Pierce, Fla. 
announced that he will begin charging 
jail prisoners $1.20 a day for their ra- 
tions, whether they eat them or not. The 
money will be deducted from commis- 
sary accounts, money deposited by 
friends or family, or from cash the pris- 
oner was carrying when they were 
arrested. Trustees will get free meals. 
Those who don’t have money on their 
accounts will also be fed, but the jail will 
run up a “tab” for them. If money is 
sent in to their account, or if they are 


rearrested at a later date and arrive with 
money in their pockets, some or all of it 
may be deducted to pay off their meal tab. 

The Fairfield. Alabama, City Coun- 
cil has voted to start charging detainees 
for room and board in its city jail. The 
charge can be up to $20 a day. “We think 
jail should be a punishment, not a reward 
system; ‘ said Mayor Larry Langford. “We’re 
spending from $50,000 to $80,000 a year on 
food for these people. Some of them are 
coming to jail when their medications run 
out, so they can keep their money and let 
the taxpayers pay for [their medications]. 
We’re tired of it.” The Mayor’s statement 
speaks volumes for the draconian right- 
ward shift in this country’s social and 
economic policies. ■ 

Source: Corrections Digest 
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Washington Supreme Court 
Upholds Discriminatory Earned Time Policy 


T he Washington state supreme 
court has upheld a practice by 
county jails awarding lesser amounts of 
earned time to pretrial detainees, usually too 
poor to afford bail, who are later con- 
victed. Pursuant to RCW 9.94A. 150(1) the 
DOC, which holds convicted felons, and 
county jails, which hold misdemeanants 
and pretrial detainees who are usually 
too poor to afford bail, have developed 
separate systems of good time leading 
to an earlier release. DOC prisoners are 
presumed to earn all allowable good time 
unless the prison specifically deducts it 
for misconduct. See: In Re Cromeenes, 
72 Wa. App. 353, 864 P.2d 423 (1993). 
Earned time is also available for work and 
education participation. See. In Re Williams, 
121 Wash.2d655, 853 P.2d 444 (1993). Pris- 
oners unable to pay bail who are later 
convicted and transferred to the DOC 
then have their sentence reduced on a 
day per day credit and earned time credit 
earned while in presentencing detention. 

In Re Mota , 114 Wash.2d 465, 788 
P.2d 538 (1990) held that the DOC’s 
denial of earned early release credit to 
presentence detainees in county jails vio- 
lated their right to equal protection. As 
a result the legislature changed the sen- 
tencing statute to allow jails to establish 
earned early release policies. 

JamesFogle | author of Drug Store Cow- 
boy] spent 102 days in the Pierce county jail 
and earned 15 days of earned early release 
credit on a 60 month sentence. Don 
McFarlane spent 144 days in the Clark 
county jail and earned 21 ea rned early re- 
lease days on concurrent 72 and 8 month 
sentences. They filed separate petitions 
challenging two features of jail policies: 
the denial of the full statutory maximum 
of earned time and the exclusion of al- 
most all jail prisoners from the higher 
credit work programs. They claimed the 
jails had exceeded their statutory author- 
ity and this resulted in disparate 
treatment of presentence detainees. The 
appeals court granted Fogle’s petition in 
part, holding the jail had incorrectly cal- 
culated his credit and ordered it 
readjusted to 17 days. The state supreme 
court then granted discretionary review 
and consolidated the two cases. 

The court held that prisoners have 
no right to challenge their jail certifica- 
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tions simply because they were not 
awarded the statutorily permitted maxi- 
mum amount of good time, nor does the 
statute create a right to a specific method 
of calculation. “We also reject Defendants’ 
interpretation of RCW 9.94A.150(1) as 
requiring that jails permit all prisoners 
access to work programs .... We hold the 
Clark and Pierce County jails’ policies 
are consistent with the grant of author- 
ity in RCW 9.94A. 150(1).” 

The court rejected the contention 
that the jails’ earned time policies vio- 
lated the equal protection clause of the 
state and federal constitutions by award- 
ing jail detainees only 15 percent credit. 
Compared to prisoners serving their entire 
sentence in a DOC facility who receive 
significantly more time off their sentence. 
The court applied a level of intermediate 
scrutiny and then turned some somer- 
saults to justify its ruling: “Applying 
intermediate scrutiny, we hold the state’s 
substantial interest in maintaining 
prisoner discipline, particularly by pre- 
venting flight from prosecution and 
preserving local control over jails, justi- 
fies disparate treatment to overcome 
Defendants’ equal protection challenge.” 

“We first remark, contrary' to Defen- 
dants’ position, the result of the 15 
percent award for general population 
prisoners does not result in longer sen- 
tences for presentence detainees. Earned 
early release credit has no effect on sen- 
tencing. The lower award does result in 
more days served. Had defendants serv ed 
their presentence days in a DOC facility 
they could have potentially earned more 
credit and ultimately a larger sentence 
reduction. On good conduct time alone, 
Fogle would have been eligible for 34 
days, MacFarlane for 48 days. With 
earned time Fogle might have reached 
51 days and MacFarlane 72 days.” 

The court held the disparate treat- _ 
ment was fully justified because the 
primary purposes of sentencing statutes 
in Washington state are discipline and 
punishment. Barely acknowledging the 
wealth disparity that results in poor 
people staying jail pending trial and sen- 
tencing while rich defendants remain free 
on bail, and able to earn all possible good 
time when sent to a DOC facility, the 
court blithely states “the needs of the jus- 


tice system in assuring the presence of 
defendants at trial are deemed sufficient 
to validate such a system...” If wealth 
disparity were ever recognized as actu- 
ally playing a role in the amount of 
justice receiv ed, the facade of the Ameri- 
can “justice system” would collapse. 

The court rejected due process and 
double jeopardy challenges to the dispar- 
ate amounts of good time. The dissent 
makes several good points on why the 
majority’s ruling is seriously flawed. “I 
fail to see how awarding a person who 
makes bail a more generous earned re- 
lease credit than one who does not can 
have any effect on jail discipline. That 
conclusion seems obvious because the 
individuals who post bail and obtain their 
release from jail are not subject to jail 
discipline.” See: In Re Fogle , 904 P.2d 722 
(WA S.Ct. 1 995) (en banc). [Note: Fogle and 
McFarlane have since filed a federal ha- 
beas corpus petition on this issue . ] ■ 

State Seizes County Jail 

O n January 19, 1996, nearly 200 
New Jersey state corrections of- 
ficers, dressed in full riot gear, descended 
on the Hudson County Jail and seized 
control of the facility. The jail’s warden 
was removed, the facility was locked 
down, and every cell was searched for 
contraband. Harold Beyer, assistant state 
commissioner of corrections, said the 
reason for the raid was contraband and 
the county’s inability to fully secure the 
facility. Approximately 900 of the jail’s 
2,200 prisoners are convicted state fel- 
ons being held on behalf of the state. 

The state has been involved in a se- 
ries of legal disputes with Hudson 
County over payments made by the state 
to reimburse the county for housing state 
pri soners: " Governor Christie Whi tman 
said those disputes were totally unrelated 
to the Jan. 19 action, and that Hudson 
County w ould reimburse the state for its 
costs in the jail lockdown. PLN thinks 
the seizure may have been intended as a 
dramatic reminder, however, that the 
state has more “hired guns” than the 
county. Nothing like a display of force 
to settle a financial dispute, eh? ^ 

Source: Corrections Digest 
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America’s Most Wanted Hypocrite 


J ohn Walsh is known to millions 
of television viewers as the host 
of America s Most Wanted on FOX TV. 
The program features lurid reenactments 
of crimes and ask for viewer assistance 
in locating people that police claim have 
committed the crime in question. Over 
the years political fugitives such as Betty 
Dukes (a leftist radical accused of bomb- 
ing the Senate to protest the US invasion 
of Grenada), former Black Panthers and 
others have been targeted by the pro- 
gram. Walsh bristles with righteous 
indignation against the suspects fingered 
by police as he seeks to turn America 
into a nation of police stool pigeons. 

Often featured on his program are 
prisoners who have escaped from prison 
or jail. On several occasions these pris- 
oners have been recaptured even though 
they had led law abiding lives, built fami- 
lies and otherw ise redeemed themselves. 
But Walsh is quick to point out that none 
of this matters, the important thing is 
what the person did in the past, even if 
it was decades ago and that punishment 
is paramount. 

Walsh became a national figure in 
1981 when his six year old son Adam 
was abducted from a Sears department 
store in a Hollywood, Florida shopping 
mall. The nation was horrified when 
Adam’s head was found floating in a 
canal, his body has never been recovered. 
Shortly after the disappearance Walsh 
and his wife Reve were on television 
pleading for his return. After their son’s 
death was confirmed Walsh went on to 
host America sMost Wanted and founded 
the National Center for Missing and 
Exploited Children as part of legislation 
the Walshes helped push through con- 
gress. In this new role Walsh excelled 
as a shill for law enforcement exploiting 
his personal tragedy as a road to riches 
and fame. 

Adam's killer has never been found. 
On February 15, 1996, Florida judge 
Leroy Moe ordered the opening of the 
police file in Adam’s slaying after four 
newspapers filed suit seeking access to 
the files. Both police and the Walshes 
bitterly opposed opening the files, claim- 
ing that the police’s fruitless 15 year 
search for the killer would be jeopar- 
dized. The new spapers’ attorney noted 


by Paul Wright 

that it was laughable to claim that after 
fifteen years police would suddenly ar- 
rest a suspect if only they were given 
another week or two. 

Once the more than 10,000 pages 
of police files were examined by the Palm 
Beach Post and Mobile Press Register, 
of Florida and Alabama respectively, 
Walsh’s vehement opposition to opening 
the files became readily apparent. Jim 
Campbell Adam’s godfather, said in a 
sworn deposition in a civil suit that he 
had had a long-standing affair with Reve 
Walsh, unknown to her husband John 
during the two years he lived in the 
Walsh’s home. He also stated that John 
and Reve were heavy 7 users of cocaine 
and marijuana. 

The Walshes sued Sears seeking 
money damages because Adam was abducted 
from the store. Sears attorneys produced 
evidence that Adam had been left in the 
store by himself by his mother for at least 
90 minutes before he was abducted. 
Sears also deposed Campbell and ob- 
tained extensive evidence about the 
Walshes’ drug use. The Walshes were 
unsuccessful in sealing Campbell’s depo- 
sition in the Sears suit. Eventually the 
Walshes dismissed their suit against 
Sears rather than have the embarrassing 
details of their extensive drug use pre- 
sented in open court. Walsh, who was a 
hotel executive with ties to Bahamas casi- 
nos, clearly did not want news of his pot 
smoking and coke snorting to become public. 

Given the fact that Walsh makes a 
living excoriating drug offenders on his 
program, his reticence to have his own 
drug use discussed is obvious. That 
Walsh was or still is a drug user is im- 
material to me personally, what makes 
it relevant is that Walsh makes a living 
propagandizing against people accused 
of crimes when he himself has been 
breaking those same laws. What is in- 
teresting is that Walsh is clearly a 
prominent national media personality 
and this story has been totally ignored 
by the national media. It was only re- 
ported locally by the four newspapers 
who filed suit to open the police files, 
the court file in the Sears suit does not 
appear to have been examined. A Lexis 
search shows it has not been repeated 
elsewhere. If Walsh were to acknowl- 


edge his illegal drug use and say that he 
has been able to reform himself (assum- 
ing of course that he no longer uses pot 
or cocaine) and turn his life around that 
would imply that the people he excori- 
ates on his program can do the same. 
Instead he hypocritically insists that 
people are incapable of change and need 
to be punished. But who knows, maybe 
he’s speaking from personal experience 
on this. If hypocrisy were a crime then 
Walsh would be America’s Most Wanted 
Hypocrite. ■ 

Source: Palm Beach Post , 

February 12, 15, 16 and 17, 1996 

Military Prison 
Locked Down 

O n March 2, 1996, Pfc. Thomas 
Enochs, a prison guard, told a 
prisoner at the U S. Disciplinary Bar- 
racks at Ft. Leavenworth, Kansas not to 
wear a T-shirt on his head. The unidentified 
prisoner then assaulted Enochs, who set oft' 
a body alarm to summon other guards. 
Enochs was taken hostage and prison- 
ers seized the unit. Number 3 wing. Other 
guards who arrived to rescue Enochs were 
beaten by prisoners and ran away. 

After a negotiating team failed to 
gain Enochs’ release more than 140 
Military Police stormed the wing at 5 
a m. using fire hoses and pepper spray 
to free the guard and quell the uprising. 
The MP’s freed Enochs and locked pris- 
oners back in their cells in a matter of 
40 minutes. Four guards and three pris- 
oners were reported to have suffered 
minor injuries during the uprising. 
Enochs remained hospitalized in satis- 
factory condition. 

The prison was locked down for at 
least three days following the uprising 
and portions remained on indefinite 
lockdown. The U.S. Disciplinary Bar- 
racks houses military 7 prisoners from all 
four armed forces that are serv ing long 
terms. PLN has reported past uprisings 
at the prison resulting from bad condi- 
tions and harsh treatment. ■ 

Source: Seattle Times, 
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Illinois DOC Violates Court Access Rights 


A federal district court in Illinois 
leld that the Illinois DOC vio- 
lates the rights of segregated prisoners 
by requiring them to rely on a iv runner 
system” in order to do legal research and 
litigate their claims. In a lengthy post 
trial ruling examining court access prac- 
tices at five maximum security prisoners 
in the IL DOC the court held that the 
practice of denying segregation prison- 
ers direct access to prison law libraries 
or assistance from persons trained in law 
violated their right of access to the 
courts. 

This class action suit was originally 
filed in 1985 and finally came to trial. 
The court sets forth extensive findings 
of fact regarding the specifics of law li- 
brary access at each prison. It noted that 
72% of all IL prisoners had not gradu- 
ated from high school with 29% reading 
at below a sixth grade level. The court 
held that the average segregation pris- 
oner was unable to make use of a typical 
court ruling and would have difficulty 
making meaningful use of the Prisoner s 
Self Help Litigation Manual without as- 
sistance. While prisoner law clerks were 
available in some cases, they received 
little or no training and were not required 
to have any legal knowledge before be- 
ing hired. The prison law librarians 
have no training in legal matters. 

The court began its analysis noting 
that the right of court access is the most 
fundamental right. Access to the courts 
"means the ability to file a legally suffi- 
cient claim, or... getting the courthouse 
door open in such a way that it will not 
automatically be slammed shut.” The 
court noted that prisoners need not show 
any detriment when they allege a direct, 
substantial limit on their access to legal 
materials, such as a law library. 

Where prisoners are denied direct 
access to a law library the court’s focus 
is whether the state is providing them 
with the assistance of persons trained in 
the law. In this case the IL DOC pro- 
vided no attorneys to handle prisoners’ 
claims; it relied on untrained prisoner 
law clerks. " Bounds contemplated that 
such clerks would work under the su- 
pervision of lawyers .... Moreover, all 
courts considering the issue require that 
inmate clerks receive legal training.” 


"It appears equally clear that a run- 
ner system alone, that is, a system in 
which law clerks serve as messengers 
only, bringing books to inmates who do 
not have access to a library, is not con- 
stitutionally adequate.” This system is 
even less adequate for prisoners who are 
illiterate or cannot read English. The 
court rejected the defendants’ contention 
that the seventh circuit had upheld the 
constitutionality of a runner system alone 
in Caldwell v. Miller, 790 F.2d 589 (7th 
Cir. 1986) and Campbell v. Miller , 787 
F. 2d 217 (7th Cir. 1986) because those 
cases originated in the US penitentiary 
at Marion (where apparently the consti- 
tution means nothing) and provided some 
direct law libraiy access with supplemen- 
tal access on request. 

The court also held that the defen- 
dants’ efforts to replace materials lost or 


C ompeting telephone companies 
submitted bids to provide "in- 
mate phone services” to 35 Florida 
prisons. The contract was awarded to 
North American Intelecom (NAI) Inc. 
over rival MCI Telecommunications. 
MCI filed a protest based on the fact that 
they scored higher than NAI in the De- 
partment of Corrections’ bid ranking 
system. MCI’s protest prompted an in- 
vestigation of the matter by governor 
Lawton Chiles. 

On February 19, an investigator 
from the governor’s office urged that two 
DOC officials be disciplined for destroy- 
ing public documents related to the 
telephone contract bidding process. DOC 
Secretary Harry Singletary said he was 
reviewing the investigator’s report and 
that unspecified "disciplinary actions will 
be taken” against Assistant Secretary Ron 
Kronenberger and chief of the DOC's 
bureau of general services, Jim Morris. 

The report said that Kronenberger 
and Morris ordered underlings to destroy 
internal memos which had recommended 
awarding the contract to MCI. Accord- 
ing to the report, Kronenberger and 
Morris claimed to have awarded the con- 
tract to NAI because it would have given 
more money back to the state (kick-back) 
from the toll calls. The report also stated, 


stole from prison law libraries were not 
adequate to ensure prisoners’ right of 
court access: The court made detailed 
findings as to how prisoners’ right of 
court access was violated at each of the 
four prisons’ segregation units. The 
court also held it was not bound by Smith 
v. Shawnee Library System, 60 F.3d 317 
(7th Cir. 1995) which involved a single 
protective custody prisoner and which 
was decided on a summary judgment 
motion. This case will be extremely 
helpful for anyone litigating a court ac- 
cess case because it contains numerous 
citations to court access cases from nu- 
merous circuits. The ruling does not 
discuss what relief the court will award 
as both parties were asked to submit their 
proposed plans. See: Walters v. Edgar, 
900 F. Supp. 197 (ND IL 1995). ■ 


however, that the state share of the prof- 
its was already factored into the bid 
rankings and that NAI had a lower over- 
all score due in part to a poor track record 
for overbilling. 

The report also faulted the DOC for 
a separate phone contract to WorldCom. 
Inc. at six prisons because that contract 
was never competitively bid and that a 
personal friendship between Deputy 
DOC Secretary William Thurber and 
WorldCom lobbyist Liddon Albert 
Woodard Jr creates an ^appearance of 
impropriety.” 

In this instance the DOC's shenani- 
gans came to light only as a result of 
MCI’s muckraking. As is seen in the 
above examples, kick-backs are one of 
the prime factors considered by DOCs 
when awarding telephone contracts; they 
don’t always choose the company that 
provides the best serv ice or offers the 
lowest rates. As a result, prisoners and 
their families are being ripped off. This 
is an area in which prisoners, family 
members and prison rights activists need 
to do a little muckraking of their own. 
There’s plenty of muck in prison tele- 
phone contracts, and the way in which 
they are awarded, to be raked up. ■ 

Source: Palm Beach Post 
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Washington Prisoners Protest Money Seizure Law 


I n the May, 1995, issue of PLN wq 
ran the article Harsher Prison 
Measures Opposed: “Family Values ” 
Stop Here which reported the solidarity 
demonstration held by some 20 people 
in front of the King County (Seattle), WA 
jail on March 20, 1995. That same day 
prisoners at the Washington State Peni- 
tentiary (WSP) in Walla Walla and 
women prisoners at the Washington Cor- 
rections Center for Women had staged a 
one day work strike to protest the cam- 
paign of hatred being unleashed by 
demagogues in the state legislature 
which aimed to strip Washington pris- 
oners of both rights and privileges. The 
bulk of the anti prisoner legislation was 
passed in House Bill 2010 (see August, 
1995, PLN for a detailed rundown) and 
enacted as “emergency legislation” on 
June 15, 1996, the day governor Mike 
Lowry signed it. 

The June, 1995, issue of PLN car- 
ried ran the article WA Prisoners Protest 
HB 2010 which detailed the work stop- 
page at WSP. The main concern of the 
prisoners was the loss of the Extended 
Family Visiting Program for close cus- 
tody prisoners. We noted at the time that 
the Western Washington corporate me- 
dia had ignored the protests, both at the 
jail and in the prisons. [The Walla Walla 
Union Bulletin did run a story on the 
WSP protest, without contacting any 
prisoners. J 

Among the many odious provisions 
of HB 2010 was Section 8 which man- 
dates that the DOC seize 3 5% of all funds 
sent in to prisoners regardless of the 
source. On February 15,1996 the DOC 
posted notices from Division of Prisons 
director Tom Rolfs to the effect that the 
time for enforcing that provision was 
near at hand, later specified to begin on 
May 20, 1996. 

On March 4. 1996, almost a year 
after the initial protests against HB 2010 
occurred at other Washington state pris- 
ons, more than 400 prisoners at the 
Clallam Bay Corrections Center (CBCC) 
in Clallam Bay did not report to their 
work assignments to protest the law. The 
strike began in the early morning when 
kitchen workers refused to report for 
work. The snout response was immedi- 
ate heavy handed repression, the prison 
was locked down for 8 days which is an 


ironic response: prisoners refuse to work, 
prisoncrats then refuse to let them work. 
CBCC has never had sufficient job slots 
for its prison population and prisoncrats 
claimed all the strikers were “fired” and 
quickly replaced. Seventy-two prisoners 
remained in the prison’s sensory depriva- 
tion control unit after the work stoppage and 
many were also summarily transferred 
to WSP. Most of the strikers were in the 
close custody portion of the prison. 

The Peninsula Daily News contin- 
ues its heroic tradition as the know 
nothing press of the Olympic Peninsula 
(See PLN , January ’96, CBCC Prison- 
ers Struggle) by reporting the strike 
under the headline “Reasons unknown 
for inmates’ work stoppage at Clallam 
Bay.” All resistance by CBCC prisoners 
is duly reported by the Peninsula Daily 
News with the headlines that the reasons 
for it are “unknown.” Of course they 
don’t make much effort to find out. 

On March 17, 1996, more than 35 
people demonstrated in front of the King 
County Jail in support of the CBCC strik- 
ers and against these repressive laws. 
Flyers distributed at the event to pass- 
ersby explained the law 7 and what it 
means to prisoners and their family 
members. The flyers asked, “Why do 
they have to tax the money prisoners re- 
ceive as gifts when their labor is already 
stolen from them?” The flyer described 


A federal district court in Illinois 
entered an award of $163,276 
in attorney fees and $12,398 in costs pur- 
suant to 42 U.S.C. § 1988 to prisoner 
plaintiffs w ho won $ 1 30,000 in damages 
at a jury trial after being beaten by prison 
guards. The court discussed the appro- 
priate standard to award attorney fees 
and applied that standard based on the 
quality of the legal work done before it. 
The court discussed avoiding “double 
billing” for duplication of work done by 
multiple attorneys in the same case but 
commented favorably on attorneys divid- 
ing up the work in a complex case to 
reduce the workload. 

The court overruled the defendants’ 
objections to “grouped entries” for fees 
as being unrealistic and unreasonable. 
“It is especially ironic when it comes 


the strikes and demonstrations last year 
to put this into context and noted that 
last year “the Seattle news media ignored 
the event after prison officials in Olym- 
pia lied to them, saying that no prisons 
were experiencing disturbances. The 
Walla Walla Union Bulletin had the story 
straight from the warden at the Peniten- 
tiary, the Seattle Time *s news editor was 
lied to by prisoncrats in Olympia. New s 
of this struggle is not being reported. We 
feel it is important to let prisoners know 7 
that there is some small measure of out- 
side support for their struggle against 
what amounts to an extra tax on prison- 
ers’ families.” 

On other fronts the struggle against 
Section 8 of HB 2010 continues. As re- 
ported in the August, 1995 PLN , PLN 
editor Paul Wright filed Wright v. 
Rive land challenging the constitutional- 
ity of the statute in federal court in 
Tacoma. As we go to press Judge Bur- 
gess has granted Wright’s motion for 
class certification (the court did so only 
after more than 130 prisoners filed suit 
after Rolfs’ February announcement) and 
appointed counsel to represent the class. 
The court has not yet ruled on Wright’s 
motion for a Preliminary Injunction stay- 
ing enforcement of the statute pending 
the outcome of the litigation. As soon 
as the court rules on the motion for a PI 
we will report on the litigation in detail. ■ 


from an office that keeps no time records 
whatever (although this court has often 
urged public law 7 offices, the Attorney 
General, the State’s Attorney, the Cor- 
poration Counsel, to do so, in part 
because that could provide a compara- 
tive set of figures that would facilitate 
the review 7 of fee petitions as to their rea- 
sonableness).” 

The court noted that the fee award 
w as especially appropriate given the dif- 
ficult nature of this type of case, i.e. 
excessive force that pits the testimony of 
convicted prisoners against prison 
guards. It also noted that the defendants 
had offered $20,000 to settle all the 
claims and the plaintiffs went on to re- 
cover $130,000. See: Cooper v. Casey , 
897 F. Supp. 1136 (ND IL 1995). ■ 
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Ninth Circuit Revisits Attorney Fees 


T he court of appeals for the ninth 
circuit has again held that at- 
torney fee awards under 42 U.S.C. § 
1988 should be awarded by district 
courts based on the relief achieved by 
the prevailing party . Institutional reform 
litigation by its nature is a long, involved 
process, litigation concerning the appro- 
priate award of attorney fees when the 
prisoner plaintiffs prevail has become an 
entire sub-category of class action suits. 

This case involves a class action suit 
by Nevada County, CA jail prisoners 
concerning overcrowding and inhumane 
conditions at the county jail. The dis- 
trict court granted a preliminary 
injunction which alleviated many of the 
complained of conditions. In the mean- 
time the county built a new, bigger jail 
that resolved many of the problems. The 
plaintiffs’ attorneys then sought attor- 
ney fees and the district court awarded 
fees for only 207 hours of the 277 
($80,434) sought. 


The appeals court discussed at 
length the standard of appellate review 
for attorney fee awards and the criteria 
that district courts must apply in award- 
ing § 1988 fees. Once again the appeals 
court emphasized the importance of dis- 
trict courts giving a concise explanation 
of why they awarded or declined to 
award attorney fees. In this case there 
was no dispute that the plaintiffs were 
the prevailing party 7 and the county did 
not dispute the plaintiff’s hourly rates 
($150 an hour for local counsel, $325 
an hour for San Francisco counsel). 
The only issue was the hours that could 
be reimbursed. The district court did 
not award any fees for work done af- 
ter the preliminary injunction was 
entered. 

The appeals court held that the dis- 
trict court erred when it did not credit 
the plaintiffs’ counsel for twenty hours 
spent litigating the award of attorney fees 
in this action. “Work performed on a 
motion for fees under § 1988(b) is 


compensable. . . The district court did not 
discuss this request. Thus, it is impos- 
sible for us to determine whether the 
request was considered, let alone whether 
it was granted or why. The failure to dis- 
cuss the reasonableness of these 20 hours 
claimed was an abuse of discretion, re- 
quiring remand.” District courts may 
reduce the award for hours that are 
claimed but not adequately documented. 

The appeals court held that the dis- 
trict court had not adequately articulated 
its reasons for deducting time from the 
fee request. This was remanded as well. 
The court held that the defendants had 
not met their burden of challenging the 
accuracy of the fee request as far as the 
hours spent on the litigation is concerned. 
The court affirmed in part, reversed in 
part and remanded for further proceed- 
ings. This case will be Tisefuhtcr parties 
litigating attorney fee awards under 42 
U.S.C. § 1988. See: McGrath v. County 
of Nevada, 61 F.3d 248 (9th Cir. 
1995). ■ 


California EFV Ban Enjoined 


P ast issues of PLN have reported 
on legislative efforts to elimi- 
nate or restrict prisoners access to 
Extended Family Visits in California. A 
series of state court rulings have been 
issued [See PLN , Feb., Apr., Sep, 1995, 
for more details] on this topic. Unable 
to completely eliminate the EFV pro- 
gram, in 1994, the California legislature 
attached a rider to the state budget which 
stated that the DOC could not use any 
appropriated funds to pay for unsuper- 
vised visits by prisoners convicted of 
certain sex offenses. The DOC inter- 
preted this to mean that sex offenders 
would not be allowed to receive EFVs at 
all. Dexter Homan, a sex offender who 
had been participating in the EFV pro- 
gram, had his visits terminated due to 
this budget provision. Homan filed a 
petition for a writ of mandate in state 
court to prevent enforcement of the bud- 
get rider on the ground that it violated 
the California state constitution’s Article 
4, section 9, which forbids statutes to 
have more than one subject. The trial 
court agreed with Homan and the state 
appeals court affirmed. 


The court discussed the history of 
the constitutional provision, which was 
to prevent legislation from being passed 
by stealth or deceit. The budget act, like 
any other statute, must comply with the 
single subject rule. The court noted that 
Homan had raised the fact that Dean 
Andal, legislative author of the budget 
rider at issue here, had introduced four 
bills to eliminate EFVs in the previous 
six months of the legislative session and 
all four had been defeated. 

“Respondents [prison officials] ar- 
gue that family visits are a privilege, not 
a right, and that no statute gives prison- 
ers the right to family visits. While it is 
true that family visiting is not specifi- 
cally provided by any statute, it is 
established by regulation: ‘Valid admin- 
istrative regulations have the force and 
effect of law....’ The budget restriction 
at issue here amends the regulations 
which provide for family leave for all 
qualified prisoners 'limited only by the 
institution/facility resources or security 
policy....’ Thus, the budget rider effects 
a substantive change in the law 7 and, as 
such, violates our constitution.” 


The court distinguished this case 
from In Re Cummings , 30 Cal. 3d 870, 
640 P.2d 1101 (1992) which upheld 
CDC regulations limiting EFV par- 
ticipation to those whom prisoners 
had a relationship by virtue of blood, 
marriage or adoption. The court held 
Cummings was irrelevant “to whether the 
budget rider violated the single subject 
rule.” 

“Because we agree that the budget 
restriction violates the single subject rule, 
we do not discuss petitioner’s other con- 
stitutional arguments. Let a preemptory 
writ of mandate issue directing James 
Gomez, as Director of the Department 
of Corrections, to refrain from enforc- 
ing the unconstitutional provision of the 
Budget Act of 1994 herein chal- 
lenged.” Readers in other states 
challenging similar laws should note 
this ruling is based on the California 
state constitution and is not binding 
on any other state. See: Homan v. 
Gomez , 37 Cal. App. 4th 597, 43 Cal. 
Rptr.2d 647 (Court of Appeal, 1st Dst. 
Div. 4, 1995). ■ 
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Supervisor Liable in Retaliation Suit 


A federal district court in New 
York held that supervisory 
prison officials can be found liable when 
they are aware of retaliation taken 
against prisoners but do nothing to stop 
it. The court dismissed claims challeng- 
ing the New York DOCS practice of 
discontinuing free general mail postage 
and prohibiting prisoners from receiv- 
ing postage stamps, and several instances 
where legal mail was opened outside the 
prisoner’s presence or delayed. Milton 
Musa Pacheco, a New York state pris- 
oner and longtime PLN supporter, filed 
suit after being placed in medical quar- 
antine for refusing to take a tuberculosis 
test involving injection of TB bacteria. 
Pacheco is a Muslim and contends that 
the injections violate his religious beliefs. 
He repeatedly requested a less intrusive 
test, such as a chest x-ray, and was de- 
nied. When Pacheco filed grievances and 
complaints the prison warden threatened 
him and refused him all legal access and 
placed him in segregation as a medical 
quarantine. Pacheco repeatedly com- 


plained to DOCS commissioner Thomas 
Coughlin, who took no action to assist 
Pacheco. 

Pacheco filed suit claiming that he 
was held in medical quarantine as a pre- 
text to retaliate against him for refusing 
to violate his religious beliefs and for 
complaining about the prison warden 
and undertaking litigation against prison 
officials. Pacheco was not allowed to at- 
tend a trial ostensibly due to the 
quarantine. The court noted that prison- 
ers have a right to petition the 
government for redress of grievances. 
That right is violated when prison offi- 
cials retaliate against prisoners by taking 
actions with an improper, i.e. retaliatory, 
motive. The court held that Pacheco had 
produced evidence showing the prison 
warden intended to retaliate against him 
and that the claimed justification was 
pretextual. The court held the warden 
was not entitled to qualified immunity 
because the law was clearly established 
in 1992 that prison officials could not 
retaliate against prisoners who exercised 


their first amendment right. The court 
summed up the situation as one where 
the jury will believe Pacheco that the 
warden retaliated against him, and there 
would be no immunity or the jury would 
believe the warden that no retaliation 
took place and thus there would be no 
liability. 

The court held that supervisory 
prison officials can be liable when they 
learn of a constitutional violation and fail 
to remedy it. A jury could find that 
Coughlin, the DOCS commissioner, 
knew of the retaliation but did nothing 
to stop it. 

The court dismissed Pacheco’s 
claims concerning his mail. The court 
held prisoners have no right to free post- 
age for general mail that does not involve 
court access nor do they have a right to 
have postage stamps sent to them from 
outside the prison. Pacheco could not 
show he had been prejudiced by the fail- 
ure of DOCS officials to promptly mail 
his legal mail. See: Pacheco v. Comisse , 
897 F. Supp. 671 (ND NY 1995). ■ 


Nevada Utilities Commission Caps Prison Phone Rates 


I n the July, 1995, issue of PLN we 
reported that the Nevada Public 
Service Commission (PSC) was consid- 
ering putting an end to the extortionate 
phone rates paid by people who accepted 
collect calls from Nevada state prison- 
ers. On September 12, 1995, the PSC 
announced that the rates charged for 
prison collect calls would be capped at 
the highest rate charged by any long dis- 
tance carrier operating in the state. 

The PSC’s action was prompted by 
widespread complaints received by pris- 
oners’ family members, many of whom 
could ill afford the excessive phone bills. 
Examples cited by the commission were 
a Las Vegas woman who spoke to her 
son in a rural Nevada jail for 30 minutes 
and was charged $85. A Winnemucca 
jail prisoner called a friend in Eureka, 
spoke for five minutes and the person 
called was billed $16, four times the Epi- 
cal rate charged by other long distance 
companies. 

In June, 1995, the Nevada DOC 
signed a contract with Sprint Commu- 
nications to exclusively handle collect 


calls by prisoners. Sprint promptly in- 
creased the rate to three to five times 
higher than what local phone companies 
had been charging. Rick Hackman, of 
the PSC’s Consumer Division, said 'This 
has been a tremendous hardship.” More 
importantly. Sprint failed to obtain PSC 
approval for the new extortionate rates 
as required by PSC rules. Sprint claimed 
it had been told PSC approval was not 
needed due to telephone deregulation. 
The old rates (i.e., the legal rates) were 
55 cents for an operator assisted call, 
which Sprint increased to $3 and then 
charged the regular long distance rate 
on top of that. Nevada Bell had previ- 
ously charged $1 for operator assisted 
calls in Northern Nevada. “Under the new 
rules operator surcharges on local calls 
were also capped. Sprint and the PSC 
announced that people charged the ille- 
gal rates would receive refunds. 

Under the new PSC rules long dis- 
tance companies providing service to 
prisoners must comply with the new 
regulations within 60 days of April 3, 
1995. The companies must also secure 


PSC approval to serve Nevada prisons 
and jails and obtain approval for the rates 
they intend to charge as well. 

All prisoners and anyone who has 
accepted a collect call from a prisoner is 
aware of the extortionate rates charged 
by phone companies who typically have 
exclusive contracts with prison systems 
and who provide lucrative kickbacks to 
the prison systems. Prisoners in Louisi- 
ana succeeded in capping phone rates 
and getting refunds through petitioning 
the state utilities commission and boy- 
cotting phone use. [See, PLN, Vol. 5, No. 
4]. Federal prisoners successfully capped 
the charged rate at the highest charged 
in the state, see the upcoming article on 
Washington- v. Pent). Other suits chal- 
lenging these practices are pending in 
M A and CT and will be reported by PLN 
once decisions are rendered. The April, 
1993, issue of PLN discussed potential 
litigation strategies against excessive 
phone rates. Copies are still available 
for $ 1 , ■ 

Source: Las Vegas Review Journal 
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Washington Prison Doctor Has License Suspended, Again 

I n October, 1994, the Washington paid $80,000 a year by the DOC, had his offenders and assorted incompetents 
State Medial Quality Assurance license suspended in 1986 after he admitted seems to be of little consequence to law- 
Commission began an investigation into abusing controlled substances during and makers despite the fact that these people 
the qualifications ofDr. Thomas McDonnell, after office hours. He also admitted ffaudu- are being paid salaries like McDonnell ’s 
the supervising physician at the Washing- lently using his position to obtain large in the $80,000 range. Can’t a “real” doctor 
ton Corrections Center (WCC) in Shelton, quantities of controlled substances. The DOC without a drug or sex problem be hired for 
WA. The investigation began after the Com- hired McDonnell in 1993 after he completed thatamount? In legislative posturing po- 
mission received two anonymous complaints. substance abuse treatment and regained his litical hacks have whined about prisoners 
On April 8, 1996, the commission sus- medical license. DOC spin doctor Veltry getting “free health care.” Given the choice, 
pended McDonnell’s medical license, Johnson told reporters he did not know few prisoners would willingly seek treatment 
finding he had exposed prisoners and em- when the DOC first became aware of al- from people like McGuire, McDonnell, the 
ployees at WCC to "an unreasonable risk legations of poor quality medical care, people who murdered Barrow and Watson, 
of harm” due to poor quality of care, mis- One would think it would have begun etc. Yet the fact of incarceration deprives 
diagnosis or failure to supervise care, with the first patient to be hospitalized, prisoners of that choice. The result is 
“The commission determined that an im- That the DOC would hire a drug medical genocide at $3 a pop. 
mediate suspension was necessary to addict as its chief medical doctor should Washington prisoners who have re- 
prevent the likelihood of harming pa- come as no surprise. The medical care ceived inadequate medical care should 

tients,” commission officials said. for Washington state prisoners is disas- send documented complaints (attach af- 

In suspending his license, the com- trous. Consider: fidavits from yourself, witnesses, 

mission cited the cases of seven prisoners ❖ The chief psychiatrist at McNeil supporting documents, etc.) to: Medical 

where McDonnell acted, or failed to act, Island, James McGuire, is a sex offender Quality Assurance Commission, Depart- 
in a way that caused the prisoners to be still in therapy whose license is sus- ment of Health, PO. Bo 47886, Olympia, 
hospitalized. One patient was given such pended for all forms of psychiatric WA. 98504-7866. Prisoners in other 
large quantities of drugs by McDonnell af- practice except for prisoners. (See Nov, states should similarly contact their stale 
ter a dental procedure that he stopped 1995 PLN for more details.] Department of Health or medical licensing 

breathing twice. He was resuscitated and ❖ In December, 1994, Washing- authority with documented complaints. (| 

transferred to an Olympia hospital. ton State Reformatory prisoner Stanley 

hi another case a prisoner reported to Watson was killed by incompetent medi- $5 Million Awarded in 
the infirmary with symptoms of blurred vi- cal staff after seeking medical care for a 
sion, increased urination, thirst, weakness heart attack. Despite complaining of 
and headaches. A physician assistant (PA) classical heart attack symptoms Watson T n December, 1995, a jury in the 

examined the prisoner and noted symptoms was given some pills and told to return XNew York state court of claims 

for diabetes even though the prisoner was to his cell. Twelve hours later he was awarded former prisoner Anthony 

taking medication for high blood pressure. dead. [See, Nov, 1995 PLN . ] Barrett $5,180,645 in damages for pain 

McDonnell was told of the prisoner’s ❖ On May 16, 1994, Washington and suffering, lost income and expenses, 

condition and, without examining him, Correction Center for Women (WCCW) In 1987 Barrett was left paralyzed after 

began insulin treatment, despite the PA prisoner Gertrude Barrow died of a per- being stabbed in the back by a prisoner 
saying he had no experience treating fora ted ulcer after repeatedly seeking at the Auburn Correctional Facility. The 
diabetes. McDonnell went home and did medical care. Indeed, hours before her stabbing took place outside the prison 
not monitor the patient’s condition. The death Barrow was being told to clean up mess hall where Barrett and 40 other 
prisoner went into spasms and had severe her own vomit by WCCW medical staff, prisoners were crowded together and being 
abdominal pain as his kidney functions col- [See July and Oct. 1 994, PLN. | searched for weapons because another pris- 

lapsed. The prisoner was transferred to a ❖ In November, 1994, the DOC oner had been stabbed earlier that day. 

hospital and upon returning to prison settled Hallett v. Payne f a class action Barrett claimed that the DOCS had 
McDonnell did not examine him. The com- suit complaining of woefully inadequate failed to inform other employees of the 
mission concluded that a reasonable and unconstitutional medical care at WCCW search which created a dangerous con- 
physician would not have relied on a PA to Part of the agreement was to require the gestion. Barrett’s spine was severed 
examine, treat and diagnose such a patient. DOC to provide qualified health care pro- during the stabbing and he is confined 
Another prisoner showed signs of viders, among many others. [See April, to a wheelchair. Three months after the 
respiratory 7 failure after McDonnell pre- 1995, PLN.] The legislature appropriated stabbing he was paroled. In May, 1994, 
scribed medication, again without $2.1 million in its 1995-97 budget in order state judge Israel Margolis had ruled the 
examining the patient. The prisoner to comply with the settlement and upgrade state was liable for failing to protect 
suffered a seizure en route to the hospi- medical caie at WCCW [See Nov. 1995. PIX] Barrett. The New York attorney gener- 
tal. The commission scheduled a hearing The Washington DOC has begun als office announced it would consider 

for McDonnell on April 29, 1996. charging Washington prisoners at least appealing the jury award, the largest ever 

This is not the first time McDonnell $3 each time they seek medical care or made to a New York state prisoner. ■ 
has had a brush with the medical regu- treatment. That such “treatment” is be- ^ ^ sections D e%t 

latory establishment McDonnell, who is ing provided by drug addicts, sex OU ' s 
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Chemical Toilets May Violate Eighth 
Amendment in Massachusetts Class Action 


federal district court in Mas- 
achusetts has set for trial a 
class action suit by state prisoners claim- 
ing that chemical toilets pose a health 
hazard that violates the eighth 
amendment’s ban on cruel and unusual 
punishment. Also to be decided at trial 
is whether exposing the prisoners to as- 
bestos contamination, to fire hazards, 
vermin and contaminated drinking wa- 
ter violates the eighth amendment. 

Prisoners at the Southeast Correc- 
tional Center (SECC) in Bridgewater, 
MA filed a class action suit contending 
that unsanitary toilet facilities, fire haz- 
ards, contaminated drinking water and 
exposed asbestos at the prison violated 
their eighth amendment rights. In this 
ruling the district court granted in part 
their motion for summary judgment and 
set the remaining claims for trial. As 
we near the end of the 20th century it is 
incredible to find that conditions such 
as these exist in prisons within an in- 
dustrial country. SECC was built 
between the mid 1880’s and 1910 and 
has remained in continuous use since 
then. 

Toilets: Prisoners at SECC are 
housed in cells without running water 
or toilets. During the ten hours they are 
locked in their cells at night the only toi- 
let facilities they are provided with are 
chemical “Pack a Potti” toilets, a water 
pitcher and a handwashing basin. Each 
day the prisoners must empty the chemi- 
cal toilets into “slop sinks.” At other 
times during the day prisoners have ac- 
cess to regular toilets and urinals. The 
prisoners presented extensive evidence 
that the chemical toilets pose a serious 
health hazards, primarily because they 
contain paraformaldehyde, an extremely 
toxic substance that even the manufac- 
turer acknowledges causes a wide variety 
of health problems if it comes into con- 
tact with skin, is breathed, swallowed, 
etc. Numerous affidavits were submit- 
ting attesting to the hazards caused by 
the chemical toilets. 

The court noted there are federal 
cases arising from Massachusetts pris- 
ons going back to 1975 that have held 
that prisoners have a constitutional right 
to dispose of their bodily wastes in a hy- 
gienic manner. The court cites numerous 


rulings from other circuits and the su- 
preme court that state the same. MA 
state regulations mandate that prisoners 
who are locked in their cells for any por- 
tion of the day must be provided with a 
flushable toilet and running water. 

Discussing the “slop sinks,” the 
court held that the stench, risk of infec- 
tion and other health hazards was 
sufficient to state a claim for an eighth 
amendment violation. The fact that 
while some prisoners are emptying their 
chemical toilets other prisoners nearby 
are brushing their teeth and washing 
their faces creates a readily apparent 
hazard of infection and disease. 

To prevail on an eighth amendment 
claim prisoners must satisfy a two prong 
test. One is an objective component, i.e., 
the condition is one which deprives the 
prisoner of a basic necessity and the other 
is subjective: did the prison officials in- 
tend to inflict harm? See: Wilson v. 
Setter, 501 US 294, 111 S.Ct. 2321 
(1991). In this case the court held that 
the prisoners had prevailed on the ob- 
jective component of the test, in large 
part because the defendants had not con- 
troverted any of the prisoners’ factual 
claims and thus could not survive the 
prisoners’ summary judgment motion. 

“Both because of the health prob- 
lems caused by the use of the toilets, and 
because of the grossly unsanitary condi- 
tions that accompany that use, the court 
concludes that the use of the chemical 
toilets falls well below contemporary 
standards of decency. As to the ques- 
tion of health, if the future harm resulting 
from exposure to second hand smoke can 
give rise to an Eighth Amendment vio- 
lation, then surely daily contact with a 
hazardous substance which causes 
rashes, burning, tearing eyes and head- 
aches meets the objective part of the test 
for a violation of the Eighth Amendment 
.... And the unsanitary conditions that 
attend the use of the toilets in the cells 
and the emptying of them in the slop sink 
area call to mind the muck that boils up 
and pours over’ in the gloomy second 
river of hell, the Styx, described by 
Dante. 

“The fact that a person has commit- 
ted a crime and has been sentenced to a 
penal institution does not give the state 


a license to treat that person like a beast. 
The manner in which the inmates at 
SECC must dispose of their bodily waste 
results in a condition of confinement 
more bestial than human; or to put it in 
constitutional terms, the use of the 
chemical toilets at SECC is ‘indecent’ 
and ‘uncivilized. The court granted the 
prisoners summary judgment on the ob- 
jective test of the component. 

This case well illustrates the hurdles 
that the supreme court has erected for 
prisoners to prevail even after a prison 
condition can objectively be described by 
a judge as “bestial” and “indecent.” This 
case was set for trial to determine 
whether the defendant prison officials 
were aware of the harm and then acted 
with deliberate indifference towards it. 
The prison warden claimed she had 
never heard any prisoners complain of 
the toilets. 

Fire Safety: SECC - has no fire 
sprinklers installed and all the doors 
must be unlocked manually. Both the 
cell floors and doors are made of wood 
which have been painted over many 
times. Prisoners have a right to be 
housed in structures that are not fire traps 
and which are reasonably safe. Prison- 
ers need not wait until a fire breaks out 
before litigating the matter. The court 
noted that Massachusetts state law re- 
quired prisons to have sprinklers and 
mechanically operated doors to allow for 
fire evacuations. The defendants sim- 
ply claimed that there had been no fire 
related injuries at SECC since 1993. The 
court held that a trial on the objective 
and subjective components of the eighth 
amendment claim was needed. 

Water: The prisoners contend that 
their drinking water has a foul taste and 
smell and is rusty. The cells have no 
drinking water and all cell drinking w a- 
ter comes from a water pitcher. The court 
set this claim for trial because “the de- 
fendants have not offered any evidence 
to show that the water is not discolored 
or that it does not have an unpleasant 
odor or taste.” There was a significant 
question as to w hether the water w as in- 
deed fit for human consumption. 

Asbestos: The prisoners claim that 
they have seen asbestos hanging off of 
old pipes, flaking off into the air they 
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breathe and landing in their drinking 
water and on their clothes. The warden 
claimed the asbestos is completely safe 
and no prisoners have ever complained 
to her about it. The court noted that as- 
bestos exposure, (asbestos is known to 
cause cancer and lung damage in hu- 
mans, among other things) states an 
eighth amendment claim. This was set 
for trial. 

Vermin: Mice, rats of the four 
legged variety, cockroaches and other 
vermin freely roam the prison; one of 
the prisoners was bitten by a rat, others 
reported mice running over them in their 
sleep, etc. Vermin infestation violates 
the eighth amendment. The defendants 


M .N. Ravunni is the secretary 
of the Central Propaganda 
Committee of the Communist Party of 
Kerala in India. He is also the chief edi- 
tor of the magazine Munnanipo-rcili. In 
July, 1995, Mr. Ravunni applied for a 
passport to visit other countries, includ- 
ing the U.S. and discuss the political 
situation in India and elsewhere. De- 
spite repeated requests the Indian 
government claimed it needed more time 
to “collect information" about him. In 
fact, they were using delaying tactics to 
disrupt his travel plans and prepare a 
dossier on his activities as a revolution- 
ary journalist. 

Ravunni filed suit claiming that the 
denial of his passport application con- 
stituted a violation of Article 21 of the 
Indian constitution which guarantees the 
right of free travel to all Indian citizens. 
The High Court of Kerala (an Indian 
state) rejected the passport issuing au- 
thorities’ explanation and sought a 
detailed reply from the government. The 
government could not tell the court why 
it would not issue Ravunni a passport 
beyond claiming he is on the All India 
and State Security lists. These so-called 
“security lists" are a remnant of British 
colonial rule and are prepared accord- 
ing to the current whim of the Indian 
government. 

Ravunni spent nearly 16 years in 
prison as a political prisoner. PLN has 
been asked to publicize his plight. Our 
communication from Indian friends 
reads in part: “Comrade Ravunni has a 
long record of nearly forty years of Com- 


did not refute this issue and it was sched- 
uled for trial. 

It is interesting to note that some 
prisoners had previously litigated many 
of the above claims in state court, 
Langton v. Fair , where the state court said 
the above conditions did not violate state 
law. The district court in this case held 
that issue preclusion did not bar the liti- 
gation of this case by the class of 
prisoners at SECC. The court held that 
the plaintiffs in Langton would not be 
entitled to the benefits of any judgment 
entered in favor of the class in this case 
because they had already had their day 
in state court. See: Masonoffv. DuBois, 
899 F. Supp. 782 (DC MA 1995). ■ 


munist activity. Despite detention, tor- 
ture and death threats, he has been in 
the forefront of solidarity activities with 
the oppressed in India and abroad. If 
the Indian government succeeds in im- 
posing a ban on his movement, this 
would have serious repercussions for the 
progressive forces .... The fact that a per- 
son of Ravunni’s stature and unstinted 
record of serving the people is denied his 
basic right to a passport by the very au- 
thorities notorious for their repeated 
foreign jaunts spending valuable foreign 
exchange, and now on trial for their ille- 
gal foreign exchange rackets, is an ironic 
exposure of the true state of affairs in this 
country. 

“We appeal to all justice loving, pro- 
gressive and democratic people to protest 
against the denial of a passport to Com- 
rade M.N. Ravunni. and to send letters 
and messages to: Sri. Pranab Mukherjee, 
Minister of External Affairs, External 
Affairs, South Block, New Delhi, India. 
You should demand an immediate end 
to the illegal ban on his movement and 
the issuance of his passport.” 

The right to free travel and free 
speech are elemental for any country 
claiming to be a democracy. At PLN we 
ask our readers to contact the Indian gov- 
ernment on Mr. Ravunni’s behalf and to 
reproduce and reprint this article so more 
people will be made aware of his situa- 
tion. Since he has “won” his case in 
court, with no result, public attention is 
required so he can travel, as he has a full 
right to do under Indian law. ■ 


Michigan Visiting 
TRO Denied 

A federal district court in Michi- 
gan denied state prisoners a 
Preliminary Injunction (PI) in their chal- 
lenge to new visiting rules. The 
Michigan DOC recently enacted more 
restrictive rules on visitation that pro- 
hibit visits by ail minors other than 
prisoners’ own children; it prohibits 
visits with children if parental rights 
have been terminated for any reason; 
only ten visitors who are not “imme- 
diate family” are allowed and 
“immediate family” does not include 
uncles, aunts, nieces, nephews, cous- 
ins, etc.; members of the public can 
visit only one prisoner and ail visits can 
be denied if they receive two infractions 
involving substance abuse. A group of 
women prisoners filed suit claiming 
the rules, scheduled to go into effect 
on October 2, 1995, violated their 
first, fourth and eighth amendment 
rights. They sought a PI, which the court 
denied. 

The court held the prisoners had not 
shown they were likely to succeed on the 
merits. It began its analysis by noting 
prisoners have no right to visit anyone, 
not even family members. The court gave 
a fairly extensive discussion to each of 
the prisoners’ claims on each point of 
the new rules that were being chal- 
lenged and soundly rejected all 
challenges. 

The court held that even if prison- 
ers did have any rights to visitation, 
which they do not, they had failed to 
provide any evidence that the defen- 
dants had exaggerated their response 
to the legitimate security concerns 
that they voiced. The defendants 
claim they have a security interest in 
preventing the entry of contraband 
into prisons, although how this in- 
terest is advanced by banning visits 
by children and extended family mem- 
bers is not readily apparent. See: 
Bazzetta v. McGinnis , 902 F. Supp. 765 
(ED Ml 1995). In light of this ruling it 
does not appear likely that the pris- 
oners will prevail on the merits of 
their claim. ■ 


Indian Journalist/Ex-Prison^r Denied Travel 
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IFP Status Not Available for Trivial Suits 


T he court of appeals for the third 
circuit has expanded the ability 
of district courts to dismiss suits filed in 
forma pauperis by indigents. This case 
epitomizes the maxim that bad cases 
make bad case law. Melvin Deutsch is a 
federal prisoner who filed suit under the 
Federal Tort Claims Act claiming that 
guards took $4.20 in ink pens from him. 
Deutsch filed suit as an indigent under 
28 U.S.C. § 1915(d), the in forma 
pauperis statute, which allows litigants 
to file suit in federal courts without pay- 
ing the filing fee and related costs. The 
district court dismissed the suit on 
grounds that it was trivial. The appeals 
court affirmed. 

Until now courts have only been al- 
lowed to dismiss suits under the IFP 
statute if they were legally or factually 
frivolous or filed for a malicious purpose. 
The appeals court gave a lengthy discus- 
sion to the legislative history of the IFP 
statute, the numerous court rulings in- 
terpreting it. The court held that the term 
“frivolous” can be used to encompass 
claims such as this that “are of little or 
no weight, value, or importance, not 
worthy of serious consideration or 
trivial.” Such suits can be dismissed by 
district courts under the terms of § 
1915(d). 

The court noted that the facts in this 
case are important in that Deutsch sought 
only monetary damages in the amount 
of $4.20. The filing fee requirement 
serv es the effect of making potential liti- 
gants weigh the relative benefits of filing 
suit. The court concluded it was unlikely 
a paying litigant would pay the $120 fil- 
ing fee in order to recover $4.20. “To 
find that an in forma pauperis litigant’s 
claim is trivial, a court must be satisfied 
that the record supports a finding that a 
reasonable paying litigant would not 
have filed the same claim after consid- 
ering the costs of suit. Accordingly, the 
court must first find the actual amount 
in controversy under the claim presented 
and determine that the reasonable pay- 
ing litigant would not file.” The court 
noted that the IFP dismissal of the suit 
does not preclude Deutsch from paying 
the filing fees and refiling the suit. In 
reaching its ruling the court relied on 
several facts particular to Deutsch, 
namely that he had filed more than 20 


IFP suits in the past three years and a 
warning from the seventh circuit in 
United States v. Bradley, 892 F.2d 634 
(7th Cir. 1990) and United States v. 
Ziegenhagen, 890 F.2d 937, 939 n. 7 (7th 
Cir. 1989). In those cases Deutsch had 
misrepresented himself to the district 
court as an attorney. The appeals court 
essentially issued an all points bulletin 
on Deutsch stating: “Deutsch is a con 
man, a fraud, a phony, a humbug, a 
mountebank, in short, an impostor. .. 
Judges should be on the lookout for Mr. 
Deutsch, whose persistence suggests that 
he may have other marks in sight.” 

The court noted that this ruling 
“should not be construed to derogate a 


court’s obligation to consider a pro 
se complaint liberally. .. Moreover, 
we are not suggesting that a 
complaint’s factual contentions 
should not be weighed in the 
plaintiff’s favor... Indeed, we stress 
that, if a court is in doubt as to 
whether the actual amount in contro- 
versy is economically trivial, or in 
doubt as to whether the claim is mean- 
ingful, then the plaintiff must be given 
the benefit of that doubt, for we do not 
intend that courts use monetary 
worth as an excuse to brush legiti- 
mate grievances aside.” See: Deutsch 
v. United States, 67 F.3d 1080 (3rd Cir. 
1995). ■ 


Washington Prisoners Have No Right to Earned Time 


T he state court of appeals for Di- 
vision III has held that Wash- 
ington state prisoners have no 
constitutional or statutory right to be al- 
lowed to earn “earned time” credits. 
Dagoberto Galvez w as placed in admin- 
istrative segregation where he was not 
allowed to earn “earned time” credits to 
reduce his sentence. Galvez filed a Per- 
sonal Restraint Petition (PRP) in the state 
court of appeals seeking restoration of 
the credits he would have otherwise 
earned. The appeals court denied the 
PRP, 

The court noted that prisoners have 
no constitutional right to remain in the 
general population of a prison and no 
due process rights if they are transferred 
to ad seg. Washington DOC Policy 
350. 130 states that prisoners are not eli- 
gible to earn earned time credits if they 
are placed in ad seg for more than 20 
days in one month unless that placement 
is for protective custody reasons. The is- 
sue to be decided by the court was 
whether Washington prisoners have a 
constitutionally protected liberty in- 
terest in earning early release time 
credits. 

While prisoners have no inherent 
federal constitutional right to amassing 
good time credits or earning early re- 
lease, such a liberty interest can be 
created by state law. RCW 72.09.130 is 
the statutory 7 source of Washington’s 
earned time system (readers will note that 


earned time is a time reduction re- 
sulting from prisoners working or 
otherwise programming. Good time 
is a time reduction granted by pris- 
oners not breaking prison rules. 
Depending upon their conviction 
prisoners can receive up to five days 
a month in earned time and ten days 
a month in good time up to a maximum 
time reduction of one third, ten days, per 
month. ) 

Prior court decisions have found this 
section of the RCW to be permissive and 
not to create a liberty interest. However, 
prior cases have dealt with Washington 
prisoners seeking restoration of earned 
time and good time credit they had lost. 
The court held this case was most simi- 
lar to In Re Ayers , 105 Wn.2d 161 
(1986), which held Washington prison- 
ers had no liberty interest in the potential 
for parole. “We hold neither Washing- 
ton statutes nor policies governing 
earned early release time contain the 
mandatory 7 language necessary 7 to es- 
tablish a state-created liberty 
interest.” The court also rejected the 
contention that the distinction be- 
tween prisoners in ad seg and in 
protective custody violated Galvez’s right 
to equal protection. The court cites nu- 
merous Washington cases concerning 
good time and earned time. See: In Re 
Galvez , 79 Wash. App. 655, 904 R2d 790 
(Wa Ct. App. Div. III). ■ 
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Tenth Anniversary of Peru Prison Massacres 


[The following article is excerpted from 
the hook Gloria al Dia de Heroismo, which 
is an account of the uprising and massacre 
of Penman political prisoners and Prison- 
ers of War on June 19, 1986. This year marks 
the tenth anniversary of the uprising. 

The historical background of the 
uprising is that since 1980 the Commu- 
nist Party of Peru (PCP, also known as 
the “Shining Path ”) has led a people s 
war to seize state power and establish a 
socialist republic. The ensuing civil war 
has resulted in widespread government 
repression in Peru. Several thousand Pe- 
ruvians have been imprisoned as real or 
accused members of the PCP. Since the 
early 1980 s PCP POWs showed them- 
selves to be highly organized and 
disciplined. They were also subjected 
to torture , horrendous conditions of con- 
finement and other abuses. As a result 
of struggle in the early 1980's they 
reached an agreement with the Peruvian 
government whereby they would be rec- 
ognized as political prisoners and have 
relatively humane conditions of confine- 
ment. In 1985 Alan Garcia was elected 
president of Peru, partly on the strength 
of his promise to crush the PCP. One of 
his first steps in this regard was to an- 
nounce that he would not recognize the 
agreement made on the prisoners ’ rights. 
Throughout 1986 there were increasing 
signs that the Peruvian government was 
planning to torture and kill the prison- 
ers, who were held in three large prisons 
in and around Lima (El Fronton, an is- 
land prison, Lurigancho, and Callao, the 
latter being a women s prison). Both the 
military and prison officials were tell- 
ing the prisoners what was in store for 
them. The first step would be to move 
the PCP prisoners to remote prisons 
scattered across the countryside, in an 
effort to break prisoner unity. The pris- 
oners realized they were in a desperate 
situation, and repeatedly made known 
the government plans to kill them. 

In June, 1986, the International So- 
cialist organization was meeting in Lima. 
The prisoners decided that that would be the 
most opportune time to press for recog- 
nition of the previous agreement they 
had made with the government that their 
rights were to be respected. Prior to the 
uprising, the prisoners were candid that 
this was a high stakes gamble: either the 


government would negotiate with them and 
honor its prior agreement, or it would use 
the uprising as an excuse to kill them. 

While many prisoners were killed 
during the uprising itself, especially 
while being bombarded by helicopter 
gunships and artillery, the bulk of the 
prisoners were killed after they had sur- 
rendered. Since the 1986 uprising, there 
has been continued abuse of PCP pris- 
oners and there have been other 
large-scale prison massacres since then. 

The 125 page book this article was 
excerpted from will soon be available in 
English. The article was written by pris- 
oners who survived the massacres. It is 
already available in Spanish. For more 
information on this book, as well as on 
the situation in Peru, please contact: The 
New Flag , 30-08 Broadway, Suite 159, 
Queens, NY 11103.] 

Chronology of the 
June, 1986 Massacre 

From the Shining Trench of 
Combat of Fronton Prison 

June 17 

10 PM: All the POWs are informed 
of the day and hour of action. They were 
all in agreement with the sole decision 
of giving fierce resistance and of not be- 
ing taken out alive as class morals were 
at issue and they had to be defended to 
the last breath of life, a unanimous deci- 
sion of the communists and combatants 
of the Shining Trench of Combat (STC). 
With high morale and prepared to pay 
any cost required by the circumstances 
because the plan was just and correct and 
all the preparations had been made. 

A night watch group is formed. 

June 18 

5:00 AM: Breakfast is eaten. 

5:30 AM: The detachments occupy 
their positions. 

6:00 AM: Hostages are taken. Eight 
Republican Guards (RGs) and 2 peni- 
tentiary employees enter. The assigned 
detachment successfully accomplishes its 
mission taking 3 RGs, 3 assault rifles, 1 
submachine gun and 1 revolver. In the 
action the RGs who escape fatally wound 


one of the hostages. The action lasted 
three minutes. 

7:00 AM: Digging in. The party 7 
waits. The first part has been success- 
fully accomplished, now it is time to 
await the response. Either the govern- 
ment will enter to negotiate or they will 
enter to kill every one. The combatants 
are prepared for anything, optimistic 
with high vigilance they prepare them- 
selves. The hostages are given medical 
care and educated, applying the party ’s 
policy on prisoners. 

8:00 AM: The RG carries out re- 
connaissance and set up a position on 
the water tank. A boat leaves for Callao 
with 4 RGs. 

11:00 AM: By radio the prisoners 
hear about the success of the actions at 
the other tw o STCs. There is jubilation, 
the beginning had commenced. 

The boat returned with civilians. 
Two destroyers with civilians and mili- 
tary 7 on board are seen. The prisoners 
shout slogans and sing revolutionary 7 
songs. 

12:00 PM: A hundred RG’s arrive 
at Fronton. 

1:00 PM: The government, through 
the Ministry of the Interior, makes pub- 
lic Communique No.l. 

2:00 PM: There is movement by the 
navy with boats and destroyers. Army 
and navy helicopters fly over the prison. 
The combatants wait. Each detachment 
is attentive and vigilant. 

2:50 PM: The peace commission 
arrives. They wait for a megaphone. 

3:20 PM: Twenty five members of 
the navy’s Special Operations Force dis- 
embark. 

3:30 PM: The Peace Commission 
does not enter the Blue Pavilion and from 
the bars, by megaphone, they state they 
"want to resolve the problem peacefully 
and safeguard the lives of the hostages,” 
another member says “and of the pris- 
oners too ” But none of them talked to 
the prisoners nor listened to them. 

The warden of the prison, Penal 
Execution Judge and the Provincial Pros- 
ecutor of Callao approached the Pavilion 
and spoke with the prisoners. The pris- 
oners’ delegates set forth the necessity 
for the presence of family members, law - 
yers and authorities to comprise a 
Unitarian Commission. The judge and 
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prosecutor accepted and agreed to this 
saying they would “intervene to use their 
good offices to make their petitions ar- 
rive and to ensure the prisoners’ family 
members and lawyers were present.” 
They also requested to speak with the 
hostages, this was allowed and they con- 
firmed the hostages’ good health. They 
were also asked what the navy was do- 
ing there, they replied that the navy 
could not enter without the wardens’ 
authorization. They were given the pris- 
oners’ demands. All of this took place 
in ten minutes. 

The judge, the prosecutor and the 
warden went to the administrative of- 
fices and they learned that the Vice 
Minister of the Interior, Agustin 
Mantilla, had arrived with a contingent 
of special forces from the RG and told 
them “from this moment on Callao finds 
itself in a state of emergency and by su- 
perior order of the Joint Command of 
the Armed Forces I take control of the 
prison and from now on the Joint Com- 
mand will make the decisions in the form 
and manner in which the prisoners of 
the Blue Pavilion will be treated.” Later 
the vice minister said that he had supe- 
rior orders to remove by any means 
necessary the demonstrating prisoners 
and for that he counted on the support 
of the navy and he had been ordered not 
to enter into negotiations with the pris- 
oners under any conditions. Faced with 
the intervention by the navy and RG 
who, without the warden’s permission 
or authorization and not recognizing the 
legal responsibilities of his office, the 
warden disclaimed any and all respon- 
sibility for the serious deeds such as loss 
of life, massacres and such that could 
occur. At that moment the radio opera- 
tor announced that he had been told by 
“Australia” to “leave the entire situation 
in the hands of the Joint Command, who 
find themselves presently in the process 
of savage execution.” 

4:00 PM: The combatants realized 
that the so called Peace Commission w as 
a cover to justify genocide and that they 
were playing a sinister role. 

4:30 PM: The marines take up po- 
sitions around the pavilion, barricading 
themselves in the hallways and behind 


the walls, simultaneously a helicopter 
flew overhead. 

A comrade said “Everyone to their 
posts. Kill the first bastard who enters, 
no one leave their post, if they come in 
you know to go for the man and his gun; 
if you die, die at your combat post.” 

5:00 PM: The first attack begins. 
They opened fire with rifles, heavy ma- 
chine guns, bazookas and grenades. The 
w alls shook from the first explosions of 
TNT placed by a navy demolition com- 
mando. “It w as a bombardment worthy 
of a conventional war.” “The combat- 
ants shouted “Long live president 
Gonzalo! Long Live the Communist 
Part> of Peru! Long live Marxism-Lenin- 
ism-Maoism!” The leadership placed 
itself on side B, sector 3, second floor. 

6:00 PM: The prisoners wound a 
marine. The fire generalizes itself. It is 
calculated that three patrols of marines 
have intervened in addition to the RG 
and five helicopter gunships from the air 
force; commandos from the navy’s am- 
phibious demolition also participated. 

6:30 PM: The first prisoner com- 
batant is killed. 

7:00 PM: A powerful explosion rips 
apart sector four of the second floor of 
the Blue Pavilion, everything was a deaf- 
ening noise, they were demolishing it 
from the rear to level it. Resistance is 
carried out, no screams of complaint or 
pain are heard, the combatants encour- 
aged each other, they continued shouting 
slogans, they said “death to the marines! 
Killers!” The combatants responded 
with darts, arrows, slings, rocks and the 
captured firearms, as protection some had 
tin vests. From the trenches and tunnels 
they fired at the marines. 

The armed clash had spectacular 
effects, the explosives used against the 
Blue Pavilion did not cause major dam- 
age at first, it was necessary to use 
powerful demolition charges to open 
holes in the walls through which to throw 
tear gas bombs, the combatants closed 
the openings with fortified cots, the songs 
did not cease during the battle, the resis- 
tance continued, some detachments used 
TNT. 

8:00 PM: The enemy ran out of 
ammunition, they ceased fire to return 
to their supply point and get provisions. 
The combatants remained at their posts 
and checked their contingents, the 


wounded and casualties; the leadership 
discussed plans with optimism. 

8:30 PM: They return and attack 
with tear gas bombs, a strong explosion 
knocks down a wall and part of the roof. 
An RG attack group tried to enter 
through the breach but was repulsed, 
without ceasing their shouting of slogans 
the combatants detonated a “Russian 
cheese” and occasionally fired darts and 
even rocks. The enemy launched gre- 
nades and continued firing, one by one 
the combatants fell w ith their fists high, 
shouting long lives for President 
Gonzalo. The RG attack group did not 
manage to enter the Blue Pavilion. 

9:00 PM: The combatants burn 
documents and papers on the 
leadership’s orders. There are attacks 
with mortars, bazookas, they bombard 
the roof with missiles; the marines throw 
gasoline on the Pavilion and light it on 
fire but the combatants stop it from 
spreading by mixing the gasoline with 
water and they withdraw to the kitchen 
and hallway. 

12:00 PM: The shots are intermit- 
tent. Comrade Alejandro falls wounded. 
A detachment is sent to enter the tun- 
nels with orders to emerge from the 
ventilators and throw dynamite at the 
marines. 

Communique Number 3 
from the Joint Command. 

June 19 

1:30 AM: The gunfire intensifies, 
they launch flares, tear gas bombs and 
incendiary bombs; the combatants extin- 
guish the incendiary bombs and throw 7 
back the grenades. 

3:00 AM: The attack is suspended 
with the goal of restarting it at dawn, 
the marines receive reinforcements with 
more provisions. The leadership won- 
dered aboutthe possibility that “had they 
reached the limit of the genocide?” Two 
boats leave Callao, they turn towards San 
Lorenzo. 

4:30 AM: Three boats appear in 
San Lorenzo; this is communicated to 
the leadership who says: “then it has ar- 
rived too, prepare yourselves comrades!” 

5:00 AM: They reinitiate the at- 
tack (2nd attack) with bazookas and 
cannons that they placed in the bars, 
more than 30 explosions occurred which 
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were destroying the walls of the Blue 
Pavilion opening holes in it both sides 
could see each other face to face. This 
encouraged the resistance, needless to 
say, the combatants continued firing. 

9:00 AM: A group of marines with 
an officer tried to enter through a hole, 
the officer fell dead. The bodies of the 
combatants were underfoot but the sur- 
vivors continued struggling until 11:30 
AM, repulsing the group of marines. 

11:00 AM: The combatants make 
a hole in the wall which leads to the hall- 
way of the second floor, comrades from 
the leadership shouted long lives to 
President Gonzalo, Marxism-Leninism- 
Maoism guiding thought, to the Com- 
munist party of Peru and "Honor and 
Glory Comrades and Combatants!” 

At mid morning the order from Alan 
Garcia Perez (President of Peru at the 
time) by radio instructed that steps be 
taken to favor the surrender of the survi- 
vors. Shortly thereafter Vice-Admiral 
Nicolini arrived who reiterated Garcia’s 
order. Then Villanueva arrived and from 
that time on there was a ceasefire every 
fifteen minutes and they would offer to 
allow the prisoners to surrender. 

The combatants listened to the plea 
by megaphone that they surrender to 
avoid further bloodshed. They responded 
with "sons of bitches, killers, go to shit!” 
they were quiet for a while and then con- 
tinued firing. This lasted until about 1 
PM. The combatants were grouped in 
the kitchen prepared for hand to hand 
combat if the marines entered. Comrade 
Alejandro gave long lives to President 
Gonzalo, the Communist Party of Peru, 
socialism and communism, the people’s 
war and "honor and glory comrades, 
honor and glory!” 

2:00 PM: There came an attack 
with cannon blasts, the third attack, with 
rifle fire, more grenades and incendiary 
bombs, the target was the kitchen where 
the combatants were. 

Comrade Alejandro was leading the 
resistance to the marine’s attack. At 
about 2 PM on June 19 three marines 
entered the kitchen of the Blue Pavilion 
throwing grenades which caused the 
death of some of the combatants, imme- 
diately afterwards the marines fired 
bursts of machine gun fire which killed 
other combatants. Comrade Alejandro 
was wounded in the head and waist by 
grenade shrapnel and with redoubled 
energy grabbed a red flag and ordered 
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the singing of The International , long 
lived President Gonzalo, the people’s 
war, the Communist party of Peru and 
with class hatred he condemned the kill- 
ers, at that moment he was vilely 
murdered by the marines with FAL bul- 
lets. It was 2:30 PM. His body, together 
with those of the other heroic combat- 
ants, remained buried in the ruins of the 
Blue pavilion which would be demol- 
ished and totally leveled by the genocidal 
marines. 

Other leaders continued agitating 
and taunting the marines "shoot murder- 
ers, sons of bitches! Long Live President 
Gonzalo! Long Live the PCP!” The heavy 
gunfire continued. Comrade Ignacio said 
"Well comrades, we’re all going to die 
blow n up. What an outrage by reaction, 
by those miserable genocides! They want 
us to surrender, no one surrenders!” 

The attack continued, more explo- 
sions, grenades and bullets, the marines 
shouted "surrender dammit, surrender!” 
Comrade Daniel replied "Let your 
mother surrender, you miserable 
genocidal murderers!” Through this the 
grenades and explosives were dismem- 
bering and blowing to pieces the bodies 
of the various guerrillas, the combatants 
would throw' back live grenades and 
bombs that were about to explode, they 
used cans and the lids from pans. Vari- 
ous comrades died there: it was 3:00 PM. 
Comrade Daniel was without his legs but 
did not complain. Osvaldo was gravely 
wounded and shouted "murderers, kill 
me dammit! Long live President 
Gonzalo!” He dragged himself to the 
opening in the wall in front of the bul- 
lets and fell. Jorge was another who was 
wounded but continued agitating. 

4:00 PM: In these attacks on the 
kitchen a great number died, comrade 
Felipe, a tranquil peasant, coldly watched 
standing there in the middle of the oth- 
ers saying: "They are putting the cannon 
in place, they are aiming, they are going 
to fire.” He died from a bullet. There 
was discussion to go into the pavilion or 
descend. One comrade in the leadership 
said: "Let’s stay here, we’re going to die 
blown up. Honor and glory comrades! 
Long live President Gonzalo! Long live 
Marxism-Leninism-Maoism Guiding 
Thought! Long live the PCP! Long live 
the People’s War! For communism and 
socialism!” He added: "We have carried 
out the resistance, it is for history, a re- 
sistance in which we have seen it all: 
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hostages, confrontation, annihilation and 
more than 20 hours of resistance, not a 
single cry of complaint or pain, our en- 
emies will never succeed comrades, the 
people’s war is invincible, we have the 
guarantee of triumph: our president, we 
serve him, the greatest.” It was after 4 PM. 

5:00 PM: The battle continued, the 
marines tried to enter from the rear, the 
prisoners fired their last bullet and a 
marine fell, the rest ran away. They de- 
cided to continue their attack with more 
cannon fire, bullets, grenades and explo- 
sives. When the marines came closer 
we shouted at them: "We are going to 
remove the wounded and the hostages!” 
They replied: "First your weapons.” The 
comrades threw out the captured FALs, 
then the hostages. Albino agitated and 
they killed him, the combatants who re- 
moved the hostages were shot. 

The combatants from the first and 
second floor emerged, between 60 and 
80 of them. Surprised, a marine said 
"what resistance, what resistance.” 

They separated the combatants into 
two groups. They were looking for the 
leaders, some were recognized by the 
enemy, they were made to undress and 
then in groups of five were taken out and 
shot. They fell agitating and shouting 
long live Marxism-Leninism-Maoism 
Guiding Thought, President Gonzalo, 
the Communist Party' of Peru and the 
revolution. They did not shut up even 
in agony. The dead bodies were dragged 
to a trench which they used as a grave, 
there they put between 30 and 40 of the 
executed combatants then threw' a gre- 
nade on top. 

6:00 PM: The national prosecutor 
arrived at Fronton and did not interview 
a single political prisoner and spoke on 
the government television. 

When the prosecutor left the navy 
set off a powerful explosion of C-4 which 
completely destroyed the Blue Pavilion. 

The enemy forced the remaining 
combatants to remain on the floor next 
to the prison administration building. Of 
the 29 survivors, they separated the most 
seriously wounded. 

Communique Number 6 
of the Joint Command. 

8:00 PM: All 29 survivors are taken 
to the island of San Lorenzo, they were 
beaten, tortured and identified. Peter was 
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killed in torture. The marines asked him 
“who is comrade Gonzalo?” Peter re- 
plied “the leader of the contingent,” and 
the marines shot him. The marine’s 
leader told the survivors: “you are war- 
riors of the new democracy, Maoist 
imperialists, dogs that make our coun- 
try look bad.” 

Fourteen or fifteen of the survivors 
are transferred to the Alcides Carrion 
Hospital, the RG removes their IV’s. At 
midnight they are removed, naked, and 
transferred to Canto Grande where they 
are beaten and placed in the prison hos- 
pital with no type of medical attention, 
isolated from their relatives, lawyers and 
held incommunicado. 

Aside from these 29 w ho stayed on 
the boat, none of the other survivors have 
ever been seen again. 

The marines stole the watches and 
money from the bodies of the dead po- 
litical prisoners. 

June 20 

On Fronton island, a combatant who 
had not died in the shooting emerges 
from the common grave, the marines 
take him to San Lorenzo, identify him 
and after taking him to the hospital take 
him to Canto Grande. 

The detachment that w as in the tun- 
nel with knives continued digging, 
trying to get out, the tunnel was closed 
by the explosions and the marines 
poured concrete on top of it. One 
combatant managed to get out alive. The 
marines captured him and took him to a 
cell threatening to shoot him, they in- 
terrogated him, then they gagged him 
with a rag in his mouth reinforced with 
tape and put him in a marine uniform 
with a rifle, saying that neither the RG 
nor prison employees must see them at 
the dock, they put him on a boat and 
took him to a place in Callao where they 
tortured him. On Wednesday the 25th 
they took him to Canto Grande. 


The Shining Trench 
of Combat at Lurigancho 

June 17 

In the evening the leadership com- 
mittee carries out reconnaissance. 


6:00 PM: The cell committees meet 
where they go over the plan under the 
political orientation of “Crush the new 
genocidal plan!” The objective of the 
action: fulfillment of the Acts, with- 
drawal of Decree 24499 which proposes 
the prisoners’ transfer to the provinces. 
A firm position is taken on its content 
and the decision to give fierce and he- 
roic resistance with the last breath of life 
is reaffirmed. 

11:00 PM: The cohesion in all the 
apparatuses is finished. The measures 
taken are minutely applied. The most 
important documents are guarded, the 
rest are burned. 

The clothes are taken out. The avail- 
able w eapons are checked and they decide 
to sleep with them. The watch tours are 
set up. Each detachment of the People’s 
Guerrilla Army goes over its tasks with 
great care. 

June 18 

5:00 AM: The action begins accord- 
ing to plan. A hostage is taken, a prison 
employee. Then the order is given for 
all the combatants to take their posts. 
This concludes with the preparation of 
an aid station for the wounded. The be- 
ginning is a success. 

5:30 AM: The party orders barri- 
cading, the combatants are filled with 
enthusiasm. There is a special detach- 
ment to support the evacuation of the 
leadership. 

The barricades are raised, openings 
and windows are covered with clothe. 
There is an order not to show the weap- 
ons. 

8:00 PM: Some common prisoners 
appear on theToof. 

The party’s leadership committee 
informs that the struggle is successful at 
El Fronton as well as Callao. 

A group of employees from the 
Sanguinetti Union ask about their com- 
rade who has been taken hostage and the 
reason for the struggle is explained to 
them. 

8:30 AM: The detachments eat 
breakfast. On the outside the RG’s troops 
have doubled. 

9:30 AM: The common prisoners 
protest over the interruption of their vis- 
its, they are mobilized and they calm 
down. 


10:00 AM: Warden Lazarte goes 
around the exterior observing the doors 
and walls of the pavilion. 

The Coordination of the Judges of 
Penal Law and Dr. Isabel Marin present 
themselves and offer to do what they can, 
but they do not promise anything. The 
combatants demand that the agreements 
be fulfilled and the formation of a Uni- 
tarian Commission. 

The union employees return to ask 
about the hostage and the delegates are 
informed that he is well. 

The party informs that the actions 
in the STC are having an international 
repercussion already, the international 
proletariat and the oppressed people of 
the world have their eyes on Peru. The 
reactionaries are afraid for their Social- 
ist Congress, Alan Garcia is going to 
meet with the Council of Ministers. 

Some reactionaries try to throw the 
common prisoners against the combat- 
ants of the trench but they are persuaded 
and neutralized. 

1:00 AM: A low flying helicopter 
from the army appears, observing the 
entire prison, mainly the trench, it flies 
around several times. 

1:30 AM: A good number of the 
common prisoners have taken the roofs, 
the yard and the pampa, including some 
who reach the trench, they are given a 
list of the demands. All of the pavilions 
support the struggle, there are more than 
4,000 common prisoners. 

The shouting by family members 
outside is heard. 

The government through the Minister 
of the Interior, publishes Communique 
Number 1 of the Council of Ministers 
which says that at 6 AM in a concerted 
attack all of the prisons have been taken. 
It says that at Fronton there are 3 
wounded RGs and 6 wounded prison 
employees and four RG’s have been 
taken hostage. It says that at Lurigancho 
two prison employees have been taken 
hostage. In Santa Barbara it says the 
warden and two prison employees are 
hostage. That the government has and 
will maintain serenity. That this action 
seeks to take advantage of Socialist In- 
ternational congress to sully the image 
of Peru. The prisons cannot become ter- 
ritory foreign to the state’s authority. As 
a complement to today’s takeovers vari- 
ous members of police institutions have 
been assassinated, bombs have been 
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placed in churches, street disorders seek- 
ing higher salaries have taken place. 

The party evaluates and plans: 

1. We are prepared; the entire contin- 
gent is united; we have reaffirmed our 
promise of fierce and heroic resistance 
and we will not be taken out of here alive. 
We are determined to crush the new 
genocidal plan, class morals are at stake, 
we shall assume our duty because it is 
infinitely superior, prepared to pay the 
highest price applying President 
Gonzalo’s plan which is victory. 2. In 
the communique there are contradic- 
tions, ambivalences, pressures, taunts, 
needless to say they could send their 
forces, we shall be alert. 3. It could be 
that they published the communique to 
satisfy the pressures from some sectors. 
Regardless of the circumstances we shall 
maintain our position, it will be an ex- 
ample for the peoples of the world. On 
the other hand there may be negotiations 
because judges and lawyers arrived at 
Callao. 

The agitations unfold each hour, 
expressing their class hatred, with his- 
toric optimism revolutionary songs were 
sung. 

2:00 PM: Food is distributed to 
each detachment. 

More RG’s with blue berets are ob- 
served carrying out reconnaissance of the 
trench, the army helicopter returns for 
longer periods each time and slowly ob- 
serves the trench. 

3:30 PM: The party proposes: It 
appears the reaction will not appear to- 
day, they will do so at night so remain 
vigilant. Watch groups are assigned and 
ail the units orally recount the opera- 
tional plan 

The Peace Commission is not al- 
lowed to enter the STC of Lurigancho. 

6:00 PM: The government issues 
Communique Number 2 which says that 
since the first hours of the morning 
judges of the courts, representatives of 
the national prosecutor’s office, a mem- 
ber of the Senate’s Human Rights 
Commission and the Peace Commission 
have appeared at the prisons. The ef- 
forts by the Peace Commission are 
unsuccessful. Members of the security 
forces under the direction of the Joint 
Command are proceeding at this very 
moment to reestablish authority in the 
prisons and transfer the prisoners to the 
prison at Canto Grande. 


7:30 PM: The party evaluates: Con- 
tinue applying the party’s plan; burn 
absolutely all documents. As to the com- 
munique it states: 'The reaction has 
defined the situation, the government has 
delivered command of the prisons to the 
Joint Command and has declared them 
to be in a state of emergency; from the 
reaction we can expect nothing, they will 
come in to kill, they will do so simulta- 
neously or in parts, we shall remain alert, 
at any moment they will appear, we shall 
await them.” 

8:30 PM: Dr. Marin again appears 
with a commission of employees and says 
that faced with the government’s com- 
munique we should desist because they 
fear for the lives of the political prison- 
ers. She says this is the last time she 
will come because they are being re- 
moved from the prison. 

The prisoners tell her: "Any blood 
that is shed in the prisons will fall on 
the head of Alan Garcia.” 

The agitations intensify every 20 
minutes as well as the songs. All the 
lights are kept off. Each detachment is 
in its respective post. 

9:30 PM: A commission of prison 
employees approaches and informs us 
that at that very moment w arden Lazarte 
and the union are signing a decree in 
which they deliver the prison to the Joint 
Command which removes all their au- 
thority, that a contingent of the RG and 
army units have arrived. They are over 
300 troops, 220 soldiers and 100 RGs. 

The Pavilion is surrounded. 

The party informs: "1. Our oppor- 
tunity has presented itself, once more we 
shall demonstrate our infinitely superior 
morale, it is the morale of the Pam ap- 
plying a fierce and heroic resistance in 
function of the IV Campaign of "Close 
the Great Leap with a Seal of Gold!” 
against wind and tide whatever circum- 
stances present themselves. 2. The 
reaction has arrived, on the exterior are 
the army and the RG, it appears they are 
waiting for more materials to arrive, at 
any moment they will attack. Agitate.” 

The hostage Jose Suares Olivera was 
freed alive and in good health. The hos- 
tage leaves at the combatants' decision 
to release him before the attack begins, 
the reaction doesn’t recognize him and 
almost shoots him. 

10:15 PM: The employees commis- 
sion again appears, they say they have 


asked for permission to approach, that 
the lives of the political prisoners are in 
danger. No authority or official ever 
appeared, not even the prison warden 
Lazarte. 

11:30 PM: The common prisoners 
are removed from pavilion A, known as 
TBC, in twenty minutes they were taken 
to the auditorium, this operation was 
carried out by prison employees on their 
superior’s orders. 

June 19 

12:15 AM: A brigade of firemen 
enters. Tanks and armored cars of the 
army are prepared to intervene: 1 1 army 
trucks, 2 from the police, 5 armored cars 
with rifles and machine guns are at the 
prisons’ doors. 

Informative statement by Marcial 
Bellapatinos Calirgos, chief of the 
sallyport door at Lurigancho prison. Part 
No. 746-JS-GI-EPSP-86 directed by the 
Chief of the Prison Door by the Service 
Group I of the prison, says: 

[12:15] “18 Commandos from the 
Peruvian army entered carrying 6 bazoo- 
kas, 4 boxes of dynamite, automatic 
rifles, teargas bombs, electric cables and 
gas masks. 

[6:00 AM:] “Three army trucks 
with license plates No. 443, 446, 363 en- 
tered. 

“The RG was in a support role.” 

12:30 PM: They enter in groups and 
prepare to attack- They wait for the cur- 
few. The pavilion is surrounded. 

The First Attack 

12:50 AM; The army troops and 
RG go into action. They begin with 
mortar fire, in a one minute interv al they 
fire four rounds which land on the roof 
and explode. 

No one is wounded. The detach- 
ments respond w ith their w eapons. 

They continue with machine gun 
fire from FALs and fire bazookas. The 
shooting stops and on a megaphone they 
say "Come out.” This is responded to 
with slogans. The firing continues and 
explosions of TNT blow away the exte- 
rior wall of the trench to allow entry 
through there. Machine gun fire at the 
windows try to prevent the combatants 
from returning fire, grenades are thrown 
through the windows. Firing stops. 
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Peru (Continued) 


1:30 AM: In the STC the military 
command orders the barricades to be 
armed with cots, tables, clothes hampers, 
mattresses, the cots are dragged up to 
the third quadrant. 

They reinitiate the attack with ma- 
chine gun fire and grenades. 

The barricade is advanced a quad- 
rant, to the door of the trench, kerosene 
is placed on the mattresses against the 
door, in the midst of all the movement 
the slogans continue. The prisoners re- 
turn fire. 

With an explosion the reaction starts 
a fire in the kitchen and blow a hole in 
the wall, launching grenades, the fire 
lights the cans of kerosene in the kitchen. 
In the midst of the gunbattie the com- 
batants regained the hole and for nearly 
an hour denied them entry causing them 
casualties with basic w eapons like slings, 
arrows, spears, rocks and homemade 
grenades. 

2:00 AM: Up until 2 AM three ex- 
plosions are heard. General E.P. 
Rabanal asks for more powerful bombs 
from the army’s arsenal. 

During the nearly 40 minutes that 
this ceasefire lasted the combatants re- 
grouped and launched harangues that 
they would rather die than surrender. 

2:40 AM: The second attack. They 
launched a violent explosion with a ra- 
dius of half a kilometer. Through the 
hole they fired vomit gas bombs and 
through the door of the trench they re- 
peatedly fired machine gun rounds. This 
situation forced a retreat, no more cots 
were brought to make more barricades, 
the combatants fiercely returned bombs 
and fired rocks and arrow s. The enemy 
in the hole launched explosives that 
landed in the middle of the pavilion cov- 
ering it with shrapnel, the combatants 
take cover alongside it, behind the posts 
and barricades. 

3:00 AM: There is a total of 18 
explosions and despite the intense attack 
the commandos were unable to enter the 
Industrial Pavilion. Thirteen wounded 
policemen and soldiers are transferred 
to the military’s hospital. 

The prisoners note the lessening in- 
tensity of gunfire, which has become 
sporadic. In the STC. reconcentration 
takes place. The reactionaries shoot to 


prevent the prisoners from retaking the 
barricades. The commanders are verify- 
ing their contingents by calling them by 
numbers, the attack groups place them- 
selves at the front, the bulk are farther 
behind and other detachments are in re- 
serve and support. 

3:30 AM: Third Attack: They be- 
gin with intense rifle fire, they enter a 
few steps into the opening, a group of 
combatants are surrounded, they are the 
first ones that are taken out, seven of 
them are machine gunned, it is probable 
that here there was an attack to disarm 
the military. They attack again with an- 
other intense barrage of machine gun fire 
advancing in leapfrog fashion, their shots 
were at waist height, their advance was 
contained with slings, spears and home- 
made grenades. The enemy retreats and 
with a megaphone they insist “Come out 
with your hands behind vour neck,” they 
lose patience. Another group of about 
20 enters again with intense gunfire, they 
advance farther, they brought with them 
three flamethrowers: they took the posi- 
tions in the barricades and controlling 
us from the other angle, the fire favored 
the enemy. The prisoners tried to put 
out the fires but were unable to do so. 
the enemy was near, the combatants en- 
ter at the last moment, they make noise 
by beating on the floor, sharpening their 
knives on the floor, voices shout “attack”, 
an attempt is made to enter into hand to 
hand combat. The enemy fires selec- 
tively, to kill, at those who are inside. 
The combatants resistance is heroic, the 
enemy advances, it wants to capture them 
alive to kill them outside. The combat- 
ants want to extinguish the fire and 
launch a grenade which does not put it 
out, some of the enemy throw themselves 
onto the floor. The enemy discharges its 
fury against the heroic comrades and 
combatants w ho resisted by massacring 
them. They are reduced and group by 
group begin to emerge, the leadership 
emerges in the next to last group, ap- 
proximately 112 combatants, most 
wounded, emerge from the entrance. 

Outside, there are soldiers and RG's 
assigned to kill one by one, the combat- 
ants are thrown to the floor face down, 
they are then shot with rifles. 

5:00 AM: Everyone is immobile, 
that is when they start to check if they 
are dead and identify them. There are 
orders to double check and verify the 


death of all Someone asks “who is Diaz 
Martinez?” They pick three combatants 
who say nothing, they are shot in the 
mouth and head. Then the traitor 
"Poma” stands up and says “I know him" 
and points him out. Diaz Martinez was 
alive but wounded. They asked him 
'‘Where is comrade Gonzalo?” He did 
not say anything, four shots are heard, 
then another three. 

After checking the dead they give 
the order to count them, they pulled the 
cadavers out and made a line with 122 
cadavers outside. To this number must 
be added the 42 dead inside the prison 
from the battle earlier. Some of the bod- 
ies were bayonetted, all had their shoes, 
watches and valuables stolen. 

5:30 AM: Someone orders “It’s all 
over! Fall into formation!” The soldiers 
and RG withdraw. 

Army trucks with 4 soldiers in each 
enter and take away the bodies. 


Shining Trench of 
Combat at Callao 

June 18 

6:00 AM: The combatants (these 
are the women prisoners) take the entire 
prison and three hostages and then com- 
municate their demands and the goals 
of' the struggle to Radio Programas. The 
hostages are the w arden and two prison 
employees. 

5:20 PM: The Peace Commission 
"dialogues” with the prisoner represen- 
tatives and are given a list of the demands 
and they seek the creation of a Unitar- 
ian Commission. 

6:20 PM: Acting Judge Victor 
Chumbes arrives, he guarantees the lives 
of the prisoners. 

Republican Guard General Jorge 
Jares Gago, sub chief of the RG region, 
appears and he together with the gen- 
eral command approves the operation 
directed and carried out by the Peruvian 
Air Force. 

6:30 PM: 200 troops from the Air 
Force, RG and GC remove the press from 
the area surrounding the prison and cor- 
don off a 100 meter perimeter around it. 
Simultaneously inside the prison the 
“Llapan Atic” under the command of an 
Air Force general place cables against 
the bars to dynamite the prison, the bars 
are cut through. 
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Navy personnel take possession of 
Plaza Grau. During this and through the 
morning the combatants sing revolution- 
ary songs and slogans and also put a red 
hammer and sickle flag out the window. 

9:00 PM: The enemy breaks 
through the bars with electric charges, 
enter the patio, dynamite the doors and 
open a hole in the roof of cell two on the 
second floor, the prisoners resist with the 
elemental weapons they have at their 
disposal. 

10:40 PM: With heavy machine 
gun and rifle fire the enemy opens a path, 
they kill two and wound five prisoners. 
Comrade Mazel Chavarry and combat- 
ant Beatriz Sarmiento are killed. Then 
they went to cell three and ordered the 
firing of a burst of machine gun fire, a 
bullet wounds a comrade, someone gives 
the order not to shoot or kill. In that 
manner the combatants were overcome, 
the hostages rescued and the combatants 
were dragged out to the patio. The pris- 
oners heroically resisted. They were 
thrown on the ground and walked on and 
kicked, they were hogtied and made to 
wait until curfew to be taken to the prison 
at Chorrillos. 

June 19 

12:00 AM: Before being put on 
trucks for the transfer to Chorillos the 
prisoners were made to run a gauntlet 
of 100 RG’s under the command of the 
Air Force. 

Once at Chorillos 12 combatants 
were separated from the rest and they 
were beaten until 6:30 AM, during this 
time they were thrown face down on the 
floor and jumped on and kicked. 


Tired of doing time you do not 
deserve? Have you given up on all 
possibility of justice since your 
confinement? 

Please write: 

Freedom Press, Prisoner Support 
PO Box 4458 
Leesburg VA 22075 
or 

Freedom-One 

444 N Frederick Ave, L-144 
Gaithersburg MD 20877 

Include a narrative and copies of 
your sentencing documents. 


June 20 

5:00 AM: The prisoners are trans- 
ferred to Cachiche, a mens prison located 
in Ica,lhey arrived all 1 AM They were 
again beaten. They were placed in 16 
punishment cells, they are 2-3-4-5 to a 
cell. Comrade Meche is isolated on the 
orders of the general command and it is 
rumored the Navy wanted her tortured 
to extract information. 


PA: On April 6, 1996, four prison- 
ers in the Adams county prison used tools 
and a weighted sock to attack two guards 
and escape from the minimum security 
prison. Police said the escapees may have 
been picked up by an accomplice in a car. 
The prisoners took off their jump suits 
and fled in their underwear. 

WA: On April 10, 1996, Alvin Jor- 
dan committed suicide at the Washington 
State Penitentiary by slashing his wrists 
and bleeding to death. Jordan was serv- 
ing a 3 1 year sentence for stabbing his 
girlfriend to death. He was discovered 
dead in the prison hospital 30 minutes 
after a guard claimed to have last checked 
on him. 

WV: Sgt. Gary Lambert and Steve 
Rickman, jail guards at the Cabell 
County jail, were fired after a March 24, 
1996, incident in which they staged a 
mock hanging of black prisoner Kenneth 
Ziegler. Police accused the two guards 
of placing a hangman's noose around 
Ziegler’s neck, tying it to a pole and 
handcuffing his hands behind his back. 
The guards said they were “just joking” 
and that the hanging was not racially mo- 
tivated. 

OH: On April 1, 1996, Robert 
Willison escaped from his cell in the 


The conditions inside the prison are 
of heavy security, they only leave their 
cells to bathe and only receive visits from 
lawyers and the red cross. 

July 13 

The prisoners are again moved back 
to Lima and imprisoned in Canto 
Grande. ■ 


Lebanon Correctional Facility by saw- 
ing through a steel bar in his window. 
Willison was captured on prison grounds 
shortly thereafter. In June, 1995, two 
other prisoners successfully escaped from 
the prison by sawing through the bars in 
their cell windows. 

Libya: A prison riot in the town of 
al-Kuwaifiya killed 16 guards and freed 
at least 400 prisoners, most of them an- 
tigovernment soldiers, according to 
travelers from Libya. The Libyan army 
was searching for the escapees, many of 
whom were believed to be hiding in 
nearby mountains. 
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News in Brief 


Chomsky Tape Available 


Noam Chomsky is America's foremost dissident intellectual. He gives 
excellent, piercing analysis of American foreign and domestic policy and whose 
interests it serves. We have frequently recommended his books. Now, for a 
limited time PLY has a one hour radio version, on tape, of the movie Manufac- 
turing Consent: Noam Chomsky and the Media. Puzzled about media coverage 
on crime and its bias? Chomsky spells it out in the foreign policy context. 

These are factory tapes made out of transparent plastic, they are not 
factory sealed. These were donated to PLY for use as a fund-raiser. To order 
tapes please send $10 per tape including shipping, to PLN and specify that you 
want the tape. This is a great buy with the money going to a worthy cause. 
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Prison Litigation Reform Act Passed 

by Paul Wright 


O n April 27, 1996, president 
Clinton signed the Prison Liti- 
gation Reform Act (PLRA) into law 
attached as a rider to the budget for the 
Justice Department. The PLRA is the 
culmination of a lengthy campaign 
waged by prisoncrats and the National 
Association of the Attorney Generals 
(NAAG) to restrict prisoners’ right of 
access to the federal courts and to limit 
the ability of courts to remedy constitu- 
tional violations when they are found 
[See January, 1996, PEN ‘Texas Anti- 
Litigation Law” by Dan Pens]. A 
significant part of this campaign has 
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been each state’s attorney general postur- 
ing before the media with a “Top Ten List 
of Frivolous Lawsuits” allegedly filed by 
prisoners. That these lists were often dis- 
ingenuous, misleading or inaccurate 
made no difference as no one in the cor- 
porate media bothered checking the cases 
being cited. When they were checked, 
the reality was often different [See April, 
1996, PLN, “Not All Prisoner Lawsuits 
are Frivolous” by Judge Jon Newman]. 

The increase in prisoner litigation 
has largely corresponded with the explo- 
sion of the prison population, however, 
the per capita number of suits by prisoners 
has actually declined in the last 20 years. [See 
April, 1996, PLN y “Damn Lies and Statis- 
tics.”] Faced with a dramatically 
increasing prison population, this law is 
designed to ensure that prisoners can’t 
seek any relief from the courts to relieve 
overcrowding or other inhumane conditions 
of confinement. An upcoming article m PEN 
will examine the facts and the hype that pre- 
ceded the passage of this law. For now this 
article will inform readers of what the law 
says and its most immediate impact. 

The definitions used in the PLRA are 
interesting. “Prisoner” includes “any person 
subject to incarceration detention or admis- 
sion to any facility who is accused of convicted 
of sentenced for, or adjudicated delinquent 
for, violations of criminal law or the terms 
and conditions of parole, probation pretrial 
release , or diversionary programs.” So 
much for the presumption of innocence. 
The PLRA specifically states it is intended 
to apply to all prospective relief judgments 
whether they were approved or entered 
on, before or after passage of the PLRA. 


Prisoner Release 

The 1994 crime bill [PEN, Dec. 
1994] included a measure, the “Helms 
Amendment,” designed to limit the abil- 
ity of federal courts to remedy 
overcrowding. This was codified at 28 
U.S.C. § 3626. The PLRA, in subsec- 
tion (a)(1) [this section is continuously 
referred to throughout the PLRA] modi- 
fies the Helms Amendment and 
explicitly limits any prospective relief 
granted by a federal court to extend no 
further than necessary to correct the vio- 
lation of federal rights and such relief 
must be narrowly drawn. The law states 
it does not authorize courts to raise taxes 
or order the construction of new 7 prisons 
in the exercise of their remedial powers. 

Before a court can enter an order re- 
quiring the release of prisoners in a civil 
rights action, the court must have previously 
entered a less intrusive order that failed to 
remedy the deprivation sought to be rem- 
edied by the prisoner release order. The 
defendant also has to have had a reasonable 
amount of time to comply with previous or- 
ders. “A party 7 seeking a prisoner release 
order in Federal court shall be entered 
only by a three-judge court in accordance 
with section 2284 of title 28.” Single 
judges w ho believe a prisoner release 
order is required can sua sponte request 
the convening of a three judge court to 
consider the order. “The three -judge 
court shall enter a prisoner release order 
only if the court finds by clear and con- 
vincing evidence that: (i) crowding is the 
primary 7 cause of the violation of a fed- 
eral right; and (ii) no other relief w ill 
remedy the violation of the federal right.” 

July 1996 


Prison Legal News 


1 




PLRA (Continued) 

The law provides prison officials 
with standing to interv ene in overcrowd- 
ing litigation where prisoners or 
detainees might be released a result. It 
defines the party with standing to inter- 
vene, even if they are not a named 
defendant or party to the underlying ac- 
tion as: “government unit or official who 
funds, operates or maintains prison fa- 
cilities, the prosecution or custody of 
persons who may be released from or not 
admitted into a prison as a result of a 
prisoner release order.” These officials 
“shall have standing to oppose the im- 
position or continuation in effect of such 
relief, and shall have the right to inter- 
vene in any proceeding relating to such 
relief.” The law defines any population 
limit to be a release order. 

Preliminary Injunctions 

The PLRA drastically limits the 
ability of federal courts to enter Prelimi- 
nary Injunctions (PI) or Temporary 
Restraining Orders (TRO) by stating 
such Pi’s will automatically expire after 
90 days of being entered, unless the court 
makes the findings required in subsec- 
tion (a)(1) [see preceding section of this 
article] of the law, and makes the order 
final before the end of the 90 day period. 
This applies only to civil actions with 
respect to prison conditions. 

Ending Relief 

Assuming a prisoner has won a case 
at trial and achieved injunctive relief the 
PLRA states that in any civil action 
involving prison conditions where pro- 
spective relief was ordered, including 
consent decrees, the relief (i.e. an injunc- 
tion or decree) will be terminable upon 
the motion of any party two years after 
the court granted the relief; one year af- 
ter a court has denied a motion for relief 
under the PLRA and for cases where relief 
was entered before passage of the PLRA, 
two years after its enactment into law. 

“In any civil action with respect to 
prison conditions, defendant or interve- 
nor shall be entitled to immediate 
termination of any prospective relief if 
the relief was approved or granted in the 
absence of a finding by the court that the 
relief is narrowly drawn, extends no fur- 
ther than necessary to correct the 
violation of the federal right, and that 


the prospective relief is narrowly drawn 
and the least intrusive means to correct 
the violation of the federal right ” The pro- 
spective relief won’t terminate if a court 
makes the written findings based on the 
written record that prospective relief re- 
mains necessary to correct a current or 
ongoing violation of a federal right, etc. 

The PLRA provisions that affect 
damage claims after they have accrued 
are of dubious constitutionality. In Logan 
v. Zimmerman Brush Company, 455 US 422, 
102 S.Ct. 1148 (1982) the supreme court 
held that a tort claim is a type of prop- 
erty, which should apply to constitutional 
claims which are frequently referred to 
as constitutional torts. Thus, legislation 
that terminates a damage claim after the 
fact may violate due process. 

Consent Decrees 

The PLRA orders courts not to en- 
ter any consent decrees on prison 
conditions unless it complies with the 


limitations on relief of subsection (a)(1). 
The PLRA states it will not affect pri- 
vate settlement agreements that are not 
subject to court enforcement (i.e. the 
worthless ones). 

Special Masters 

In a classic piece of micro-manage- 
ment the PLRA gives detailed 
instructions of who can be appointed as 
special masters in prison litigation and 
the process for appointment. The PLRA 
shifts the burden of paying the special 
masters from the prison official defen- 
dants to the federal judiciary and limits 
special master payment to that afforded 
to attorneys in prison litigation ($40 an 
hour for out of court work; $75 an hour 
for court appearances). The likely re- 
sult will be a shortage of people with the 
necessary expertise willing to serve as 
special masters. Recent news reports 
have stated that special masters ap- 
pointed to implement changes in the 
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right to make minor editing changes, but any major rewrites will be sent back to the 
author for approval before publishing. 

Any submission we publish will be given a byline (unless otherwise requested) 
and the author will be awarded a one year gift subscription to PLN. Mail submissions 
to: 

Paul Wright #930783 Qr Dan Pens #279308 

P.O. Box 111 P.O. Box 888 

Monroe, WA 98272-0777 Monroe, WA 98272-0888 


July 1996 


2 


Prison Legal News 



Pelican Bay litigation have already sus- 
pended their efforts until the matter of 
their payment is resolved. In essence this 
shifts the burden of paying masters from 
the state defendants to the federal judi- 
ciary-from funds appropriated to their 
budget by Congress! 

CRIPA 

The Civil Rights of Institutionalized 
Persons Act, 42 U.S.C. § 1997 allows 
the attorney general to file suit against 
jails or prisons which are violating the 
federal rights of those confined within 
them. Under a new amendment any such 
suits must be personally signed by the 
attorney general, not the assistant US 
attorney actually filing the suit. Like- 
wise the AG must personally sign any 
motions to interv ene in ongoing prison 
litigation. 

Previously CRIPA set forth criteria 
for the establishment of grievance sys- 
tems. The PLRA has now modified 42 
U.S.C. § 1983 to require the exhaustion 
of administrative remedies before pris- 
oners can file suit challenging conditions 
of confinement. Since many suits seek 
money damages and no state grievance 
systems PIN is aware of provide money 
damages the relief available in adminis- 
trative forums is limited. The PLRA 
notes that the failure of a state to insti- 
tute a grievance system won’t be cause 
for it to be sued. The PLRA states that 
if a court wants to dismiss a prisoner’s 
suit because it is frivolous, malicious, 
fails to state a claim upon which relief 
can be granted, or seeks monetary 7 relief 
from a defendant who is immune from 
such relief, the court can dismiss the suit 
without requiring exhaustion of admin- 
istrative remedies. 

Attorneys’ Fees 

Anyone doing prison litigation 
knows that it is extremely difficult to find 
counsel willing to take on prison civil 
rights actions. That situation is now 
going to get a lot worse. The PLRA 
modifies 42 U.S.C. § 1988, which allows 
the award of attorney fees to civil rights 
plaintiffs who prevail in their suits. It 
codifies the existing law that requires the 
fee award to be directly related to prov- 
ing the violation of the plaintiff’s rights; 
the fee awarded is proportionate to the 
relief awarded and the fee was directly 
and reasonable incurred in enforcing the 


relief ordered for the violation. Which 
given the limits on relief won’t be much! 

Until now courts would award at- 
torney fees to prevailing plaintiffs based 
on a number of factors such as the expe- 
rience and skill of the attorney, the 
prevailing market rate in that area for 
comparable attorneys, etc. The fee award 
was paid in its entirety by the losing de- 
fendant. That has all changed now. The 
law states: 44 Whenever a monetary judg- 
ment is awarded in an action described 
in paragraph (1), a portion of the judg- 
ment (not to exceed 25 percent) shall be 
applied to satisfy the amount of attorney’s 
fees awarded against the defendant. If 
the award of attorney’s fees is not greater 
than 150 percent of the judgment, the 
excess shall be paid by the defendant. 

44 (3) No award of attorney’s fees in 
an action described in paragraph (1) 
shall be based on an hourly rate greater 
than the amount authorized under sec- 
tion 3006A of title 18, United States 
Code, for payment of court appointed 
counsel.” The problem with this is that 
the rates established for court appointed 
counsel apply to criminal actions, where 
the government is required to provide 
counsel. It will remain to be seen how 
many attorneys will now take prisoner 
cases when, if they win, they face only 
the prospect of $40 an hour for their out 
of court work and $75 an hour for in 
court appearances. The intended result 
of this is to make attorneys unwilling to 
take on prison litigation. This will have 
a major impact on prison litigation. 

Of immediate interest is whether 
this limitation on attorney fees can be 
applied to cases that were pending when 
the law 7 w as passed or, at a minimum, to 
work performed before the passage of the 
statute. This portion is also vulnerable 
to challenge as violating both due pro- 
cess and equal protection. 

Limitation on Recovery 

44 No federal civil action may be 
brought by a prisoner confined in a jail, 
prison or other correctional facility, for 
mental or emotional injury 7 suffered while 
in custody without a prior showing of 
physical injury.” This goes directly 
against numerous cases which have held 
that prisoners can recover monetary 
damages for constitutional violations that 
result only in fear, mental or emotional 
injury 7 . This seems to indicate an intent 
to allow psychological torture or torment 


with complete impunity by prison offi- 
cials. 

Hearings 

The PLRA requires that any pretrial 
court hearings be conducted by phone, 
video conferencing or in the prison it- 
self if possible. 

Waiver of a Reply 

44 Any defendant may waive the right 
to reply to any action brought by a pris- 
oner confined in any jail, prison or other 
correctional facility under... 42 U.S.C. 
1983 or any other federal law. Notwith- 
standing any other law or rule of 
procedure, such waiver shall not consti- 
tute an admission of the allegations 
contained in the complaint. No relief 
shall be granted to the plaintiff unless a 
reply has been filed. 

44 The court may require any defen- 
dant to reply to a complaint brought 
under this section if it finds that the 
plaintiff has a reasonable opportunity to 
prevail on the merits.” This effectively 
eliminates default judgments in prison 
litigation. 

In Forma Pauperis 

In 1894 congress enacted 28 U.S.C. 
§ 1915 to allow poor people access to 
the courts without requiring prepayment 
of the filing fee needed to file a lawsuit. 
Since most prisoners are too poor to pay 
the current $120 filing fee required in 
federal court, the bulk of prisoner litiga- 
tion is filed In Forma Pauperis (or as an 
indigent). The PLRA extensively modi- 
fies the IFP statute and essentially makes 
indigent prisoner filings a thing of the 
past. It requires a prisoner seeking to 
file suit w ithout prepayment of the fil- 
ing fee to submit an affidavit of their 
assets and income, and a certified copy 
of their prison trust account for the six 
month period immediately preceding the 
filing of the complaint or the notice of 
appeal, obtained from the appropriate 
prison official. 

“(1) Notwithstanding subsection (a), 
if a prisoner brings a civil action or files 
an appeal in forma pauperis, the pris- 
oner shall be required to pay the full 
amount of the filing fee. The court shall 
assess, and w 7 hen funds exist, collect, as 
a partial payment of any court fees re- 
quired by law, an initial filing fee of 20 
percent of the greater of (A) the average 
monthly deposits to the prisoner’s ac- 
count; or (B) the average monthly balance in 


Prison Legal News 


3 


July 1996 



PLRA (Continued) 

the prisoner ’s account for the six month pe- 
riod immediately preceding the filing of the 
complaint or notice of appeal. 

“(2) After payment of the initial fil- 
ing fee, the prisoner shall be required to 
make monthly payments of 20 percent 
of the preceding month’s income cred- 
ited to the prisoner’s account. The 
agency having custody of the prisoner 
shall forward payments from the 
prisoner’s account to the clerk of the court 
each time the amount in the account exceeds 
$10 until the filing fees are paid. 

“(3) In no event shall the filing fee 
collected exceed the amount of fees per- 
mitted by statute for the commencement 
of a civil action or an appeal of a civil 
action or criminal judgment. 

“(4)In no event shall a prisoner be 
prohibited from bringing a civil action 
or appealing a civil or criminal judgment 
for the reason that the prisoner has no 
assets and no means by which to pay the 
initial partial filing fee.” 

It will be interesting to see how 
much time will be spent administering 
the small amounts of funds that most 
prisoners receive. A prisoner earning 
say $20 a month would pay $4 a month 
for 30 months to pay the $120 filing fee. 
The amount of time spent administering 
these funds will likely cost more than the 
filing fee itself. But the paramount pur- 
pose of imposing the filing fee is to limit 
the number of suits filed by prisoners. 

The PLRA also amended the Bank- 
ruptcy Code so that prisoners cannot seek 
relief “for a fee imposed by a court for 
the filing of a case, motion, complaint, 
or appeal, or for other such costs and 
expenses assessed with respect to such 
filing, regardless of an assertion of pov- 
erty by the debtor. ...” The law also allows 
for the collection of costs assessed against 
prisoners pursuant to § 1915 in the same 
manner as the filing fee. 

PLN has already received copies of 
orders from federal courts in California, 
less than three weeks after passage of the 
PLRA, informing prisoner litigants of 
the new fee requirements and asking the 
prisoners if they want to voluntarily dis- 
miss the action or continue and pay the 
fee. The wording of the order makes it 
clear the court would prefer the action 
be withdrawn. Readers should note that 
they can seek reimbursement for any fil- 


ing fee that is paid under 42 ITS.C. § 
1988. Given the fact that prisoner litigants 
will be forced to pay the entire filing fee 
eventually, even if they file in forma 
pauperis, prisoners may consider paying 
the filing fee up front and avoiding IFP 
status. This will ensure the complaint is 
served on the defendants, removes the 
pre-screening hurdle, and requires the 
defendants to respond to the complaint. 

The law also limits the number of 
suits prisoners can file under some cir- 
cumstances. “In no event shall a prisoner 
bring a civil action or appeal a judgment 
in a civil action or proceeding under this 
section if the prisoner has, on 3 or more 
prior occasions, while incarcerated or 
detained in any facility, brought an ac- 
tion or appeal in a court of the United 
States that was dismissed on the grounds 
that it is frivolous, malicious, or fails to 
state a claim upon which relief may be 
granted, unless the prisoner is under 
imminent danger of serious physical in- 
jury.” It also requires courts to screen IFP 
complaints before docketing or as soon 
after docketing as possible if it is an ac- 
tion filed by a prisoner. 

Payment of Damage 
Awards for Restitutian Orders 

“Any compensatory damages 
awarded to a prisoner in connection with 
a civil action brought against any Fed- 
eral, State, or local jail, prison or 
correctional facility, shall be paid directly 
to satisfy any outstanding restitution or- 
ders pending against the prisoner. The 
remainder of any such award, after full 
payment of all pending restitution orders 
shall be forwarded to the prisoner.” Past 
court rulings have upheld the diversion 
of damage awards to pay for restitution 
orders. See: Becks v. Hundley , 34 F.3d 
658 (8th Cir. 1994). However, such 
funds cannot be used to pay for, say, the 
cost of incarceration or similar kickbacks 
to prison officials. See: Hankins v. 
Finnel, 964 F.2d 853 (8th Cir. 1992). 

Victim Notification 

of Damage Awards 

"‘Prior to a payment of any compen- 
satory damages awarded to a prisoner in 
connection with a civil action brought 
against any Federal, State, or local jail, 
prison, or correctional facility or against 
any official or agent of such jail, prison, 
or correctional facility, reasonable efforts 


shall be made to notify the victims of the 
crime for which the prisoner was con- 
victed and incarcerated concerning the 
pending payment of an such compensa- 
tory damages.” 

Loss of Earned Time 

Federal prisoners who earn a mea- 
sly 56 days a year in earned time credits 
face the loss of such credits if they have 
not yet been earned, if a court finds that 
the claim was filed for a malicious pur- 
pose, to harass the defendant, or if the 
prisoner testifies falsely or presents false 
evidence or information to the court. 
Readers will note this applies only to fed- 
eral prisoners. More tellingly, no such 
sanctions are leveled against prison of- 
ficial defendants or their attorneys. 

It would probably not be an under- 
statement to say that the PLRA is the 
biggest development, and a bad one at 
that, to hit prisoner litigants in the past 
30 years. As we come up on the 25th 
anniversary of the Attica uprising this 
September prisoners find themselves in 
essentially the same situation they did 
then: without adequate recourse to the 
courts or other forums in which to seek 
justice and equitable relief. It was the 
Attica uprising, with its attendant 43 
deaths, that marked a turning point in 
the courts’ until then, largely “hands off” 
attitude towards the constitutional rights 
of prisoners. To the extent that history 
repeats itself first as tragedy then as farce, 
congress appears to have forgotten why 
the courts got involved in prison condi- 
tions to begin with. 

PLN has already received reports 
that prison officials in various states, 
including South Carolina, Michigan and 
Iowa, are already moving to vacate 
long-standing consent decrees and in- 
junctions. Since at least 430 prisons in 
the U.S. are under some form of consent 
decree or injunction, the impact of the 
PLRA cannot be overstated. The 
ACLU’s National Prison Project has al- 
ready prepared sample pleadings and 
motions to combat the institutional liti- 
gation provisions of the PLRA. [This 
applies only to the class action aspects 
of the PLRA, not the IFP or individual 
litigant portions.] We will report the 
court decisions interpreting and apply- 
ing the PLRA as they are issued. Next 
month’s PLN will have a report on the 
so called Counter Terrorism bill which 
gutted federal habeas corpus. ■ 
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I n recent issues Dan and I have 
mentioned that we were seeking 
funding to pay a staff person until PLN 
was able to cover a staff salary on its 
own. So far we haven’t had much luck 
at getting any grants in the amount 
needed. We are going to continue that 
effort. In the meantime, beginning Sep- 
tember I, 1996, we will be raising our 
subscription prices to $ 1 5 a year for pris- 
oners; $20 a year for non-prisoners and 
$50 for institutions and professionals. 
The last time we raised our individual 
rates was in 1992. Since then we have 
doubled in size and gone to offset print- 
ing. Our goal has always been to remain 
accessible to poor people, especially pris- 
oners. As long as we remained staffed 
by unpaid volunteers that wasn’t much 
of a problem, but we have grown to the 
point where we need to increase PLN's 
revenue to cover a staff salary. Our goal 
has always been to remain self-sufficient 
so that we can maintain our editorial in- 
dependence. 

The rate increase will accompany 
other changes, the biggest one will be 
that we will change our address from 
Florida to Seattle. This will allow our 
staff person to handle the mail and other 
tasks associated with processing sub- 
scriptions for PLN. We will also require 
at least a $5 donation for those subscrib- 
ers who need to pro-rate their 
subscriptions. The reason for this is that 
processing small donations of the $1 and 
$2 variety, especially in stamps, is sim- 
ply too time consuming, it takes just as 
much time to process a 32 cent dona- 
tion as it does to process a $100 donation. 
Over the years most problems we have 
had with subscribers has been with those 
who donate small amounts (typically in 
the $1 to $3 range). It simply isn’t worth 
the time, energy, effort and hassle to pro- 
cess such small donations and then put 
up with complaints about it. A typical 
example was Darryl Bell, a Texas pris- 
oner who donated one 32 cent stamp. 
He was duly added to our mailing list 
for a 5 issue trial subscription and when 
he didn’t get his first issue fast enough 
he promptly filed a complaint against 
PLN with the Florida Better Business 
Bureau. We now pro rate subscriptions 
at $1 per issue to avoid hassles like that. 
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From the Editor 

by Paul Wright 

Another change we are going to 
make is increasing the cost for back is- 
sues to $5 per issue. The reason for that 
is we are just about out of back issues 
and will have to make photocopies. The 
upside is we will be able to provide single 
copies of all issues on request. All this 
will begin September 1, 1996. 

Raising both our rates and the 
amount required to pro-rate subscriptions 
isn’t something that we decided to do 
easily. We put it off as long as we could, 
despite rising printing and postage costs, 
expanding our size and maintaining our 
monthly publication schedule. Basically 
it comes down to the hard fact that PLN 
needs to remain reader supported to sur- 
vive. Our cause is not a popular one. 

We will honor all $12 individual 
subscriptions we receive before Septem- 
ber 1, 1996. If you’re a subscriber who 
is getting a pro-rated subscription please 
try not to send less than $5 at a time, 
doing so will save the precious time of 
our outside volunteers who are already 
overworked. We will continue to accept 
postage stamps as payment provided it 
is at least $5 per donation. 

We would like to encourage our 
readers to help us expand our circula- 
tion, this includes copying and 
distributing our flyers and letting others 
know about us. We will send you a 
bundle of 23 PLNs to distribute if you 
can send us a mailing label and 10 stamps 
to cover postage. We can also arrange to 
send bulk issues of PLN to distribute at 
events, meetings, etc. If anyone has any 
ideas on how we can expand our circula- 
tion please drop us a line. 

In the April issue Dan mentioned 
that we were encouraging folks to buy a 
gift subscription for people in the media 
to get PLN and see the other side of prison 
litigation and struggle. So far about eight 
subscriptions have been purchased. We 
would like to encourage more, just send 
us the name and address of the person 
you want to get the subscription ($12 for 
a year; $6 for six issues) and we will add 
them to our mailing list. By focusing on 
the corporate media, especially at the lo- 
cal and national level, we can expand the 
impact we have. Some readers have pur- 
chased subscriptions for legislators, 
judges and others who they think might 


find PLN informative. We think that is 
a terrific idea, so you might want to con- 
sider doing that also. 

As readers have noticed we also print 
ads. To receive our ad rates please send an 
SASE. Likewise, whenever readers want 
confirmation that we received a donation or 
have other questions you need to send an 
SASE. A typical situation is someone who 
donates five stamps and then asks for con- 
firmation that we got it! If it’s that important 
that you receive immediate confirmation 
then you need to send an SASE. Enjoy this 
issue of PLN and share it with others ! ■ 

Zimmer Amendment Passed 

W hen president Bill Clinton 
signed the budget for the De- 
partment of Justice it included a rider 
inserted by Congressman Dick Zimmer 
(R-NJ). In its entirety it states: “None 
of the funds made available in this Act 
shall be used to provide the following 
amenities or personal comforts in the 
federal prison system: (1) in-cell televi- 
sion viewing except for prisoners who are 
segregated from the general prison popu- 
lation for their own safety; (2) the viewing 
of R, X and NC-17 rated movies, through 
whatever medium presented; (3) any in- 
struction (live or through broadcast) or 
training equipment for boxing, wrestling, 
judo, karate, or other martial art, or any body 
building or weightlifting equipment of 
any sort; (4) possession of in-cell coffee 
pots, hot plates, or heating elements; or 
(5) the use or possession of any electric 
or electronic musical instrument.” 

While the budget was not signed 
into law until late April, the BOP didn’t 
wait for its marching orders and duly 
implemented the amendment well before 
then. Also, although the amendment 
only bars the use of federally appropri- 
ated funds to purchase these items, the 
BOP is using it as an excuse to halt the 
purchase of videos or films paid for by 
the inmate betterment fund. Since fed- 
eral prisoners did not have in-cell TV’s 
(except for those in control units such as 
Marion and Florence), coffee pots, mu- 
sical instruments, etc., to begin with, the 
utility of the amendment is dubious. 
Some BOP prisoners have already filed 
suit, claiming that the ban on movies by 
rating violates the first amendment. ■ 
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> The Texas Department of 
Criminal Justice (TDCJ) has a $2.5 bil- 
lion annual budget and 40,000 
employees. It is the largest state agency 
in Texas. 

> From January 1977 to October 
1995, 302 prisoners were executed in the 
U.S. In that same time period, 95 death- 
sentenced prisoners either died of natural 
causes or were killed on death row while 
appealing their cases. An additional 43 
committed suicide. 

> Former Pennsylvania Correc- 
tions Commissioner Joseph D. Lehman 
told USA Today : “We are not using pris- 
ons as a solution for everything. . . It does 
not work. . . My state had a 171% growth 
in the prison population in the 1 980’s.. . 
You cannot explain that by our 6% 
growth in the crime rate.” 

> It took five decades, 1930-1980 
for the combined state and federal prison 
population to double. Between 1980 and 
1994 the prison population tripled. 

> Between 1832 and 1984 (152 
years) California built 12 prisons. From 
1984 to 1996 (12 years) the state built 
20 prisons. 

> The California Department of 
Corrections “Planning and Construc- 
tion” division had a staff of two in 1983. 


In 1994 that staff had grown to 2 16 with 
an annual budget of $17 million. 

> Nationally, the number of pris- 
oners with the AIDS virus has increased 
from 17,551 in 1991 to an estimated 
23,000 in 1995. 

> The incidence of AIDS among 
prisoners is 20 times higher than the 
national average. In New York, an es- 
timated 14 percent of prisoners were HIV 
positive in 1992. 

> Mississippi and Vermont are 
the only two states to provide condoms 
to prisoners. 

> Construction will start on 27 
federal prisons and 96 state prisons in 
1996 fiscal year, adding 104,449 beds to 
the existing 1.1 million. 

> Today 15 Florida towns are on 
a waiting list to get prisons. Each one 
has offered to donate the land. 

> For the first time since 
Louisiana’s parole system began in 19 14, 
more Louisiana State Penitentiary 
(Angola) prisoners died in prison than 
made parole. Of the 4,800 prisoners in 
Angola, only 25 were granted parole in 
1995. Twenty-eight died; one was ex- 
ecuted, one by homicide, three by suicide 
and 23 by ill health. 


Videos Available 


Double Justice: a Documentary Film 
About Race and the Death Penalty 

This is a 19 minute video tape 
produced by the ACLU’s Capital Pun- 
ishment Project. The film places the 
legal imposition of the death penalty in 
the US in the historical context of Ameri- 
can slavery and its legacy. The video 
spotlights the slave codes, which explic- 
itly mandated different punishments for 
black and white people, and reviews re- 
search gathered in the 1980’s that 
documents the use of the death penalty 
almost exclusively to punish those whose 
victims are white. The video’s focus is 
to argue for the abolishment of the death 
penalty in pursuit of racial equality 7 . The 
film’s main shortcoming is it does not 
explore the class issue of the death pen- 
alty, namely that only poor people, 
regardless of race, are the people who 
get executed. Aside from that the film 


is very well produced and a useful edu- 
cational tool. It costs only $20, postage 
paid. Order from: ACLU Dept. L, PO 
Box 794, Medford, NY 11763. 

Visiting in Prison 

This is 20 minute video produced 
by Prisoner Visitation and Support, a na- 
tional interfaith visitation program. 
Filmed in five federal prisons (Danbury, 
CT; Leavenworth, KS; Lompoc, CA; 
Memphis, TN; and Terminal Island, CA) 
and one military prison (US Disciplin- 
ary Barracks in Ft. Leavenworth, KS), 
the video includes interviews with pris- 
oners and the volunteers who visit them. 
The video educates people about prison 
and breaks down prison stereotypes. The 
video costs only $10. Order from: PVS, 
1501 Cherry St. Philadelphia, PA, 
19102. Call: (215)241-7117. 


New Jersey Jail Guards 
Indicted in Beating Death 

A naldo Ortega was being held in 
the Hudson County, N.J., Jail 
in March of 1989 awaiting trial on bur- 
glary charges. According to court 
testimony, Ortega asked for a blanket and 
that triggered the anger of some of his 
captors. Shortly thereafter he was beaten 
to death. 

Four jail guards were indicted on 
charges of federal civil rights violations. 
They had originally faced state charges, 
but those were dismissed. 

William Fink, 35, a former sergeant, 
pleaded guilty March 4 to a single 
charge, committing a civil rights viola- 
tion that resulted in death. He could be 
sentenced to as much as life imprison- 
ment. 

Thomas Murphy, 36, admitted that 
he failed to report the beating. He could 
get up to three years in prison. 

Raymond Murray, 58, who was 
deputy warden in charge of the night 
shift when the beating occurred, and 
David Dumers, 42, a guard, both face 
trial. 

Another guard, Richard Maroldi, 
pleaded guilty in 1992 to state charges 
of falsifying reports about the beating. 

The three-count federal indictment 
charges Murray with conspiracy, cruel 
and unusual punishment by law officers, 
and depriving Ortega of the right to be 
kept from harm while in custody. 
Dumers will be tried only on the first two 
counts. 

On the night of the beating, Murray 
told Fink to send guards to the fourth 
floor of the jail. Dumers and Murphy 
were also told to go there to “handle a 
problem,” according to the indictment. 

They ordered Ortega out of his cell, 
and took him to an elevator, where the 
beating began. When the elevator 
reached the ground floor, Dumers and 
Murphy put Ortega in a holding cage 
where Fink and Dumers continued the 
beating as Murray looked on, the indict- 
ment said. 

Two days later Ortega died as a 
result of injuries sustained in the beat- 
ing.B 

Source: Corrections Digest 
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Prisoner Accounts Add Up to Millions 


T he U.S. prison population has 
tripled in the last fifteen years 
and now stands at well over a million. But 
the number of bodies is not the only 
statistic that has grown. According to the 
Newhouse News Service, 1995 saw record 
sums of money move through prisoner ac- 
counts: In California, $64 million; in 
Florida, $50 million; in Ohio, $33 million. 

Most of the money is spent on 
staples such as cigarettes, coffee, snacks. 


cent of the money on deposit. One former 
Texas prisoner, according to a TDCJ 
spokesperson, kept his balance at the 
maximum permitted: $99,999. 

In Illinois, according to one prison 
official, there is no limit on the amount 
of money prisoners can keep on their 
accounts. “But once it hits a magical 
number - and I’m not at liberty to give 

Alabama Prison Chief Fi 


you that- we start looking at it as a means 
of giving something back to the taxpayer.” 

Nationwide, according to an esti- 
mate by Newhouse News Service, the 
average balance for a prisoner’s account 
in 1995 was $86. ■ 

Source: The Oregonian 

sd over Women in Chains 


and toiletries. But even after these de- 
ductions, according to calculations by 
Newhouse, prisoner accounts added up 
to a staggering $100 million balance. 

Collectively prisoners are big busi- 
ness. Communications giant AT&T 
Corp, for instance, estimates that pris- 
oners placed about $1 billion in 
long-distance calls last year. 

States are scrambling to upgrade or 
streamline their prisoner accounting sys- 
tems. In Texas, for instance, prisoners 
use debit cards, similar to ATM cards, 
to make purchases at the commissary; 
These purchases are automatically de- 
ducted from their accounts by an 
electronic system that links the state’s 
100-plus prisons. 

New York has a more antiquated 
accounting system. The state closes an 
account and opens another for each pris- 
oner at a local bank every time the 


A labama’s prison commissioner, 
Ron Jones, was abruptly fired 
on April 26th after announcing plans to 
put female prisoners on chain gangs. 
Jones had ordered the warden at Julia 
Tutwiler State Prison for Women to de- 
velop the chain-gang policy. He said the 
plan was in reaction to male prisoners 
who had filed lawsuits challenging 
(among other things) that Alabama’s 
chain gangs were exclusively applied to 
male prisoners. “There’s no real defense 
for not doing the females,” said Jones. 

Alabama’s governor, Fob James, 
apparently thought there was no real de- 
fense for putting the women in chains 
and announced Jones’ resignation the 
following day. “There will be no women 
on any chain gang in the state of Ala- 
bama today, tomorrow or any other time 
under my watch,” the governor said. 


The governor first learned of the 
plan by reading about it in the morning 
papers. James, who had taken a hands- 
off policy on the prison chief’s “get tough 
on prisoner” initiatives, decided it was 
time for Jones to step down. He an- 
nounced that Jones would return to his 
old job of warden at the Elmore Correc- 
tional Facility near Montgomery; 

As of this writing it is uncertain who 
is in charge of the Alabama prison sys- 
tem - or of the Elmore Correctional 
Facility, where warden John Nagle said 
he had no idea Jones would be replacing 
him. “What do you mean? I’m the war- 
den,” said Nagle. “What you are telling 
me is I am being replaced and don’t 
know it.” | 

Source: Seattle Times 


prisoner is transferred from one prison 
to another. Last year, according to a 
DOCS spokesperson, the department 
opened and closed more than 200,000 
separate accounts - nearly 800 a day. 

New York now has plans to allow 
one private bank to handle the entire 
prisoner account system. This would 
trim 50 to 60 jobs at the DOCS, said Jim 
Flateau, a department spokesperson, and 
save about $2 million a year. 

Most states, and the federal govern- 
ment, don’t pay interest on the money 
in prisoners’ accounts. The BOP, for 
example, keeps more than $12 million 
of federal prisoners’ money at the U.S. 
Treasury, which pays no interest on it. 

Not that interest would amount to 
much for most prisoners. Nearly 70 per- 
cent of Texas prisoners have less than 
$5 in their accounts, said one TDCJ of- 
ficial. In prison, just as in the free world, 
a few prisoners control a disproportion- 
ate share of the wealth. In Texas, 30 
percent of the prisoners control 94 per- 


Prison: An Entitlement System? 


A ccording to a recent computer 
analysis, Alabama’s prison 
population has tripled since 1980, but the 
state’s crime rate has remained the same. 
A Birmingham News analysis of Correc- 
tions Department statistics and census 
records show that nearly one of every 167 
Alabamans older than 14 are in a state 
prison. Alabama’s imprisonment rate is 
the eighth highest in the nation, said 
Penn State University criminologist 
Darrell Steffensmeier, a national expert 
on sentencing. “You guys love to lock people 
up in the South,” Steffensmeier said. 

Alabama Corrections Commissioner 
Ron Jones, who gained worldwide atten- 
tion for reinstating chain gangs, has a 
different take on the situation. “Twenty 
years ago, you’d be hard-pressed to find 
an inmate in our prison system who 
would have been back a third time. To- 
day a tenth time is common,” he said. 
“What happened? We created a classic 
entitlement parasite for whom prisons is 


just one more entitlement system. You 
get free education, you get free meals, 
you get free this and free that.” 

Perhaps the Alabama legislature 
should be blamed for making it too easy, 
especially for urban poor, to gain access 
to the state prison entitlement system. 
Alabama has a two-year mandatory 
minimum sentence for drug sales; five 
years are added if the sale is made within 
three miles of a school or housing 
project; and an additional five years is 
added if it occurs within three miles of 
both. This means that a person could 
receive a 12-year sentence for selling any 
amount of drugs almost anywhere in an 
urban area such as Birmingham - par- 
ticularly anywhere within three miles of 
a housing project. 

Of the 20,000 people in Alabama pris- 
ons in November of 1995, 3,473 were drug 
offenders, compared to 900 ten years ago.H 

Sources: Corrections Digest , et al 
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Segregation Enhancement 


May Violate 

A federal district court in New 
York held that extending a 
prisoner’s term in segregation without a 
hearing may violate his right to due pro- 
cess because it imposed an atypical _ 
hardship because this particular prisoner 
was almost seven feet tall and had diffi- 
culty being comfortable in segregation. 
In the August, 1995, PLN we reported 
Sandinv. Conner, 115 S.Ct. 2293 (1995) 
where the court significantly revamped 
the law regarding prisoners’ right to due 
process in connection to liberty interests, 
disciplinary hearings and segregation. 
At the time we noted that Sandin was 
poorly written and far removed from the 
realities of prison and would lead to sub- 
stantial confusion as the lower courts 
grappled to apply it. 

In 1990 Shawn Delaney, a New York 
state prisoner, was sanctioned to 365 
days in segregation at a disciplinary hear- 
ing. At the time of the hearing Delaney 
was already in segregation and had 197 
days left to serve. The hearing officer 
ruled that Delaney should serve both 
sanctions concurrently. Later, during an 
administrative review, DOCS officials 
ordered that Delaney serve his segregat- 
ion sentences consecutively, in effect 
lengthening his segregation sentence by 
197 days without any form of a hearing. 
Delaney filed suit claiming his due pro- 
cess rights were violated as a result of 
the change. The district court had de- 
nied the defendant’s motion for summary 
judgment two days before Sandin was 
decided. The defendants filed a motion 
for reconsideration claiming that in light 
of Sandin Delaney had no due process 
right not to be kept in segregation for 
any amount of time prison officials 
wanted, without a hearing of any type. 

The court describes several post 
Sandin rulings (many of them are un- 
published) where courts have held that 
prisoners retain no due process right not 
be kept in segregation. The factual ba- 
sis for these rulings is the similarity 
between conditions in disciplinary and 
administrative segregation. 

In Carter v. Carriero , 1995 WL 
522806 (WD NY 1995) the court held 
that keeping a prisoner in segregation 
for 270 days did not impose an “atypi- 
cal and significant hardship on the 


Due Process 

inmate in relation to the ordinary inci- 
dents of prison life” and thus he was not 
entitled to due process. In this case the 
court disagreed with Carter and held: 
“This court is not prepared to say that 
as a matter of law, 365 days’ SHU con- 
finement is a sufficiently typical and 
insignificant hardship on Mr. Delaney, 
relative to the ordinary incidents of life 
in the Coxsackie Correctional Facility, 
to permit the State to deprive him of pro- 
cedural protections before imposing that 
sanction. Sandin does not compel a dif- 
ferent conclusion.” 

Delaney was able to survive sum- 
mary judgment in part because he 
claimed his conditions of confinement 
were different in degree, if not duration, 
than those of administrative segregation. 
Due to his height of almost seven feet he 
claimed his segregation confinement 
caused him back problems; the bed was 
too small and the lack of recreation made 
him stand or lay in an uncomfortable 
position. The court reiterated its denial 
of summary judgment on Delaney’s due 
process claims. “Despite Sandin s re- 
forms, which render it permissible for 
prison officials to extend an inmate’s 
SHU confinement by 197 days without 
prior notice and a hearing, a material 
question of fact remains as to whether, 
because of Mr. Delaney’s height and the 
conditions of his cell, extending his SHU 
confinement by 197 days imposed upon 
him an atypical and significant hard- 
ship.” The court denied the officials 
qualified immunity by noting that quali- 
fied immunity is governed by the law in 
place at the time the violation occurs. 
Thus, because the law changed in 1995 
doesn’t mean the law was unclear when 
the incident arose in 1991. 

Readers challenging due process 
violations resulting in segregation place- 
ments, that do not involve the loss of 
good time, are going to have to show how 
that segregation imposed an “atypical 
and significant” hardship on them in 
relation to their prison life. The com- 
parison the courts are focusing on is 
between disciplinary (punitive) and ad- 
ministrative segregation. The contours 
and application of Sandin are still far 
from clear. See: Delaney v. Selsky ; 899 
F. Supp. 923 (ND NY 1995). ■ * 


Haircut Rule May 
Violate Equal Protection 

A federal district court in Hawaii 
leld that a prison rule requir- 
ing that prisoners have short hair and 
remain clean shaven may violate the 
constitution’s guarantee to equal protec- 
tion of law and the Religious Freedom 
Restoration Act (RFRA). Edmund Abordo, 
a Hawaii state prisoner, filed suit claim- 
ing that the Hawaii DOC’s practice of 
not granting any religious exceptions to 
rules requiring prisoners be clean shaven 
and have short hair. Both parties moved 
for summary judgment which the court 
denied in part, granted in part. 

The court held that Abordo had 
stated a claim under the RFRA because 
he explained that long hair was a cen- 
tral tenet to Native American religions. 
Thus, a jury could find in his favor on 
this claim. The court dismissed Abordo ’s 
claim that the haircut rule violated due 
process because under Sandin v. Conner, 
115 S.Ct. 2300 (1995) state created lib- 
erty interests will be few and far between. 

The court denied the defendants 
summary judgment on the equal protec- 
tion claim because they did not 
specifically contest the claim and pointed 
to no evidence that would support a rul- 
ing in their favor. The court held that 
the claim was not frivolous and thiswas 
also set for trial. 

The defendants were entitled to 
qualified immunity for money damages 
on the RFRA claims because the law was 
not clearly established at the time that 
haircut rule would violate a prisoners 
rights. The court cites numerous cases 
involving haircut policies. The court also 
held they were not entitled to qualified 
immunity on the equal protection claim 
because any such discrimination would 
have been plainly unlawful to any rea- 
sonable prison official. 

The defendants challenged the con- 
stitutionality of the RFRA and the court 
gave an extensive discussion to this is- 
sue, again upholding the statute. The 
court noted that a district court in Texas 
had held the law was unconstitutional 
but that went against the weight of pub- 
lished rulings on this issue. The case 
was set for trial. Readers will note this 
was not a ruling on the merits. See: 
Abordo v. State of Hawaii, 902 F. Supp. 
1220 (D HI 1995). * 
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No Immunity for Washington Religious Name Retaliation 


T he court of appeals for the ninth 
circuit held that prisoners have 
a clearly established right to use legally 
adopted religious names and prison of- 
ficials were not entitled to qualified 
immunity for violating that right. The 
court also held such prisoners did not 
have a clearly established right to no- 
tary services when using both legal 
names. Dawud Malik, a Washington state 
prisoner and long time PLN supporter, 
adopted that name in a legal action filed 
in state court when he became a Mus- 
lim in 1978. In 1990 Malik was a 
prisoner at the Clallam Bay Correction 
Center (CBCC). He sought to mail out 
legal and personal mail using both his 
religious name and his slave name. 
Prison officials refused to send out his 
mail and punished Malik for attempt- 
ing to use his religious name. Malik 
sought to have a state habeas petition 
notarized in order to file. He used both 
his names and the notary refused to no- 
tarize the petition and confiscated it. 

This is the third published ninth 
circuit ruling on this case. In Malik v. 
Brown , 16 F.3d 330 (9th Cir. 1994) 
[PLN, Aug. 1994] the appeals court re- 
versed the lower court’s dismissal of the 
case holding that prisoners do have a first 
amendment right to use their legal reli- 
gious names while in prison. That ruling 
did not address the issue of qualified 
immunity. On remand the defendants 
moved for summary judgment on quali- 
fied immunity 7 grounds claiming the law 
was not clearly established that they 
could not punish prisoners seeking to use 
their legal religious names. The district 
court denied both motions and the de- 
fendants appealed. The appeals court 
affirmed in part, reversed in part and 
remanded for trial. 

In order to recover money damages 
civil rights plaintiffs must show that the 
law was clearly established with regards 
to the rights that were violated. ”To be clearly 
established the law must be sufficiently 
clear that a reasonable official would 
understand that what he is doing violates that 
right ....’’To determine whether the law 
was clearly established courts can look 
to binding precedent within that circuit 
and to the law from other circuits, state 
courts, etc. In this case there were no 
ninth circuit rulings concerning prison- 
ers’ right to use their religious names. 
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‘Tor at least 16 years, federal courts 
have been wrestling with inmates’ use 
of religious names. The cases have con- 
sistently supported three propositions. 
First, an inmate has a First Amendment 
interest in using his religious name, at 
least in conjunction with his committed 
name. See: Salaam v Lockhart, 905 F.2d 
1168 (8th Cir. 1990); Felix v. Rolan, 833 
F.2d 517, 518 (5th Cir. 2987); Barrett v. 
Virginia , 689 F.2d 498 (4th Cir. 1982). 
Second, an inmate cannot compel a 
prison to reorganize its filing system to 
reflect the new name. See, e.g., Barrett , 
689 F.2d at 503; Akbar v. Canney, 623 
F.2d 339, 340 (6th Cir. 1980). Third, in 
states where inmates are allowed to 
change names legally, prisons are gen- 
erally required to recognize only legally 
changed names. See, e.g., Rahman v. 
Stephenson, 626 F. Supp. 886 (WD Tenn 
1986); Salahuddin v. Coughlin, 591 F. 
Supp. 353 (SD NY 1984). Several of 
these opinions address, at least indirectly, 
the topic of inmate mail.” 

Several of the above cases specifi- 
cally stated that prison officials had to 
deliver prisoners’ mail properly ad- 
dressed under their legal religious name. 
The above cases were decided before the 
supreme court’s ruling in Turner v. 
Safley. Post Turner cases have reached 
the same conclusion. See Salaam, Id., 
and Ali v. Dixon, 912 F.2d 86 (4th Cir. 
1990). "These cases demonstrate that 
prisons are required to take simple mea- 
sures to accommodate prisoners’ First 
Amendment rights. Allowing a prisoner 
to put his religious name next to his com- 
mitted name on outgoing mail is an 
"obvious easy’ accommodation. See 
Malik 1, 16F.3dat334 ... The burden on 
the prison is so small that in Malik I we 
found that there was no legitimate peno- 
logical interest in preventing use of the 
religious name with the committed name 
on outgoing mail. 

“Because the issue of religious name 
changes has been litigated extensively, 
and courts have consistently recognized 
an inmate’s First Amendment interest in 
using his new; legal name (at least in 
conjunction with his committed name), 
we find that the law was clearly estab- 
lished in the absence of binding Ninth 
Circuit precedent .... A reasonable officer 
would not believe that it was proper to 
punish an inmate for mailing out corre- 
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spondence with both his committed 
name and his religious name on it. Con- 
sequently, defendants are not entitled to 
summary judgment based on qualified 
immunity regarding the outgoing mail 
issue.” The court held that the law re- 
garding a prisoner’s use of notary 7 services 
using his religious name was not clearly 
established and that prison officials were 
entitled to qualified immunity on this 
claim. The court’s description of the 
incident gives little factual background. 
PLN editor Paul Wright witnessed sev- 
eral of the incidents that arose in this 
case. Not only did the notary; CBCC CUS 
Kathy Kaatz, refuse to notarize Malik’s 
habeas petition, she took it and tore it 
up in front of Malik and summoned a 
goon squad to remove him from her office. 
The court did not address the issue of 
destroying his legal papers. The case is 
scheduled for trial on the issue of dam- 
ages and injunctive relief. See: Malik v. 
Brown, 71 F.3d 724 (9th Cir. 1995). ■ 

$1.44 Million for 
Medical Indifference 

O n April 5, 1996, a Denver, 
Colorado district court jury 
awarded former prisoner Arthur Nieto 
$1.44 million in damages against Colo- 
rado state prison officials for showing 
deliberate indifference to his serious 
medical needs. According to the evidence 
proved at trial, Nieto was imprisoned at 
the Delta Correctional Facility in 1991 
when he developed a cold and sinusitis. 
The head cold developed into a sinus 
infection and the infection then spread 
to Nieto’s brain. The prison medical staff 
ignored Nieto’s worsening medical con- 
dition despite obvious sy mptoms, until 
he was taken to a hospital with a 105 degree 
temperature and "‘his eye had bulged out 
of the socket and was discharging green 
pus,” according to his attorney Robert Ozer. 

Despite several surgeries and hos- 
pitalizations Nieto suffered permanent 
brain damage that caused his left side to be 
paralyzed and he has “major cognitive 
deficiencies.” The six member jury awarded 
Nieto $1.8 million but reduced the award 
because Nieto had failed to take medica- 
tion. Ozer noted “he was too disoriented 
to do that.” Nieto was paroled in 1993.® 

Source: Denver Post 
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Warden Liable for Prison Rape 


T he court of appeals for the sixth 
circuit held that supervisory 
prison officials can held liable under the 
eighth amendment when they ignore the 
risk of sexual assault to vulnerable pris- 
oners that are later raped. Timothy 
Taylor is a Michigan state prisoner who 
is 5 feet tall, weighs 120 pounds, has an 
IQ of 66 and a seizure disorder; he is 
also very youthful looking. His pre-sen- 
tence recommendation contained 
information advising prison officials to 
carefully read his medical file. Taylor 
was assigned to a minimum security 
prison in Jackson where he was housed 
in a single cell. Later, due to overcrowd- 
ing, Taylor was transferred to a dormitory 
prison where he was raped by another 
prisoner. Taylor filed suit claiming that 
prison officials were deliberately indif- 
ferent to his right to personal safety in 
that they transferred him to a prison 
knowing he would be at high risk of be- 
ing raped. 

This case has gone up and down the 
courts several times, and still hasn’t gone 
to trial. See: Taylor v. Foltz , 803 F. Supp. 
1261 (ED MI 1992). The case was even- 
tually dismissed by the district court, 
reversed and remanded by the appeals 
court, and again dismissed by the dis- 
trict court who held the prison warden 
did not have personal knowledge of 
the risk Taylor faced and thus could 
not be held liable for the attack. The 
appeals court has again reversed and re- 
manded. 

The court gave extensive discussion 
to Farmer v. Brennan , 114 S.Ct. 1970 
(1994) [PLN, July, 1994], the supreme 
court case which held that prison offi- 
cials can be held liable when prisoners 
in their custody are raped. In applying 
Farmer the court held that a genuine is- 
sue of fact existed as to whether the 
warden, Dale Foltz, was aware of his 
subordinates’ failure to properly review 
transfer orders. Foltz was responsible 
for reviewing and approving ail prisoner 
transfers. He was also responsible for 
implementing regulations designed to 
protect vulnerable prisoners like Taylor. 
Foltz had delegated the review authority 
to associate wardens who had in turn 
delegated it to other prison counselors. 
The court held that this was sufficient 
to hold Foltz liable for the attack on 
Taylor. 
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“In the instant case, Foltz is charged 
with abandoning the specific duties of 
his position, adopting and implement- 
ing an operating procedure that would 
require a review of the inmate ’s files be- 
fore authorizing the transfers-in the face 
of actual knowledge of a breakdown in 
the proper workings of the department. 
A jury could find on the facts that Foltz 
personally had a job to do, and that he 
did not do it. A jury could find that the 
fact that Foltz was under constant pres- 
sure to transfer inmates due to 
overcrowding would not excuse his fail- 
ure to adopt reasonable policies to insure 
that the transferees were not placed in 
grave danger of rape.” 

The court also rejected Foltz’s ar- 
gument that he could not be held liable 
because he had no personal knowledge 
of Taylor’s vulnerabilities to attack. 
“ Farmer makes it clear that the correct 
inquiry is whether he had knowledge 
about the substantial risk of serious harm 
to a particular class of persons, not 
whether he knew who the particular vic- 
tim turned out to be.” The court noted 
that in 1974 Foltz had testified that 
small, youthful prisoners were especially 
vulnerable to sexual pressure. See. 
People v. Harmon, 53 Mich. App. 482; 
232 N.W.2d 212 (1974). “Therefore, a 
reasonable jury could conclude that the 
information in Taylor’s file should have 
alerted a reviewing official that Taylor 
belongs to a class that is particularly 
vulnerable to sexual assault,” 

One of the issues the appeals court 
remanded for factual findings at trial was 
for submission of an expert’s report on 
the prevalence of rapes at the dormitory 
prison Taylor was assaulted in compared 
to the assault rate at the prison where he 
originally was. This was crucial evi- 
dence concerning the risk that Taylor 
faced. Taylor repeatedly asked the dis- 
trict court to stay the proceedings in order 
for the report to be prepared but the court 
declined to do so and ruled on the de- 
fendants’ second motion for summary 
judgment before it could be prepared. 
The appeals court ruled “the expert must 
be given an opportunity to conduct an 
investigation and submit his report.” 

Evidence in the record showed that 
as far back as 1973 Michigan prison of- 
ficials knew that “sexual violence was 


pervasive in” the MI DOC and Foltz had 
sufficient knowledge of the problem. In 
1982 the Department of Justice sent the 
governor’s office a letter that detailed the 
results of an investigation by outside 
experts that said Michigan prisoners 
were subjected to grievous harm due to 
“inadequate security provided to inmates 
against ‘physical and sexual assault, 
other violence and extortion.’” 

“Warden Foltz arguably knew about 
the problem of widespread sexual as- 
saults and knew that smaller, youthful 
prisoners were more vulnerable to attack 
than others. He also knew that the camps 
were less structured than the prisons and 
that conditions of confinement were 
more open in the camps’ barracks-style 
lodging than in Trustee Division. From 
this, a reasonable jury could have con- 
cluded that Foltz knew that the risk of 
sexual assault was inherently greater at 
the camp.” Foltz’s knowledge of the risk 
Taylor faced was a question to be decided 
at trial by a jury. The court cited numer- 
ous cases dealing with sexual assault, 
supervisory liability and the eighth 
amendment. Taylor was represented by 
Dan Manville, author of the Prisoners ’ 
Self Help Litigation Manual. See: Taylor 
v. Michigan Department of Corrections , 
69 F.3d 76 (6th Cir. 1995). ■ 

Newell Superseded 

I n the April, 1996, issue of PLN 
we reported Newell v. Sauser, 64 
F.3d 1416 (9th Cir. 1995) which held that 
Alaska prison officials were not entitled 
to qualified immunity for infracting a 
prisoner who had another prisoner’s le- 
gal papers in his cell. On March 11, 
1996, the court issued a new ruling in 
the case that supersedes the previous rul- 
ing. The result did not change in that 
the court still held the prison officials 
were not entitled to qualified immunity 
for their actions. However, the court 
changed the focus of its decision. In the 
earlier ruling the court focused on 
Newell’s right to dispense legal assis- 
tance to other prisoners. In this ruling 
it focuses on his due process right to ad- 
vance notice of what conduct could 
subject him to disciplinary action. Read- 
ers should not cite the earlier ruling in 
their pleadings. See: Newell v. Sauser, 
79 F.3d 115 (9th Cir. 1996). ■ 
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Minnesota Prisoners Strike for Minimum Wage 


[The March 21 issue of Workers 
World reported that “a struggle expos- 
ing super-exploitation of prison labor 
has broken out at the Oak Park Heights 
Correctional Facility in Minnesota. ” 
The following account is excerpted from 
that article. Readers may note that Min- 
nesota prisoners have lost litigation 
seeking the minimum wage. See: 
McMaster v. Minnesota, 30 F.3d 976 
(8th cir. 1994).] 

O ver 150 prisoner employees of 
Minncor, the state’s prison in- 
dustry program, have been on strike 
since March 4. Their principle demand 
is to be paid the minimum wage. Almost 
all prisoners in two 52-person units 
participated in the work stoppage, as 
did about a dozen other prisoners who 
attend educational programs. The au- 
thorities responded by locking down the 
two units. They then ordered a general 
shakedown, searching every prisoner in 
his cell, looking for contraband. 

A third 52-person unit had already 
been locked down over the weekend 
when authorities began to suspect there 
might be a job action. Prison authori- 
ties suspended all visits and are 
holding the strikers incommunicado. 
According to prison spokesperson Rick 
Hillengass, the prisoners remained on 
lockdown as of March 1 1 . 

Among the products the prisoners 
make are three-ring binders and file fold- 
ers which are then sold to other 
government agencies or to private com- 
panies within Minnesota. They also 
make non-tearable clothing intended for 
prisoners or mental patients deemed to 
be at risk of killing themselves. 

According to Minncor CEO Guy 
Piras, prisoner wages start at 40 cents 
an hour with 10 cent raises up to $1. 
The average wage at Oak Park Heights 
is about 95 cents, with half of that being 
held back by the prison. 

“The strike is a historic develop- 
ment,” said Phil Wilayto, coordinator of 
the Milwaukee regional office of A Job 
is a Right Campaign. This group has 
launched a support effort for the strikers. 

“The use of prisoners as contract 
labor is a growing and dangerous phe- 
nomenon which is a threat to unions and 
the jobs of all non-prison workers,” said 


Wilayto, “and it’s a gross exploitation 
of prisoners, who are some of the most 
oppressed workers in society. To force 
these workers to take the jobs they were 
denied on the outside for a fraction of 
the wages is to return to a system of in- 
stitutionalized slave labor.” 

On March 6, the third day of the 
strike, the A Job is a Right Committee 
faxed the prison’s warden to demand that 
no legal or [illegal] physical retaliation 
be taken against the strikers and that the 
prison authorities immediately meet the 
demand of raising prisoner pay to at least 
the minimum wage. Copies of these de- 
mands were then faxed and e-mailed to 
area labor officials, the national AFL- 
CIO and to civil rights organizations. 
Local prisoner rights activists then e- 
mailed the demands to other activist 
groups around the country. 

Among those answering the call for 
support was Workers World Party presi- 
dential candidate Monica Moorehead. 


Although organized labor as a whole 
has yet to take up the issue of the rights 
of prisoner- workers, there has been a re- 
sponse to this particular strike. 

“Already a number of AFSCME lo- 
cal presidents and vice presidents in 
Milwaukee and Madison have faxed 
messages of support for the strike to the 
warden,” said Wilayto, “as has the Black 
Student Union at UWM, the Prison 
Reform Outreach Organization in Min- 
nesota and other progressive groups. We 
understand there will also be a demon- 
stration March 16 outside the prison 
called by local prisoner rights activists. 
From our calls to the Oak Park Heights 
facility, we believe the prison authorities 
are taking this outside interest seriously.” 

[Editor 's Note: Subscriptions to 
Workers World are available free to pris- 
oners , though donations of money or 
stamps are appreciated. Write to: Work- 
ers World Party, 55 W 1 7th Street, Fifth 
Floor, New York, NY 10011.] ■ 


New Jersey Governor Vetoes Frivolous Bill 


I n the January ’96 issue of PLN we 
featured “TX Anti -Litigation 
Law,” about a law passed in Texas pur- 
portedly to stem “frivolous” litigation by 
prisoners. Also in that article was infor- 
mation about how this type of law was 
crafted by the National Association of At- 
torneys General and has been promoted 
through a national PR campaign. As a 
result, similar bills have been passed or 
are being considered by a number of 
states. Florida, for example, passed such 
a law in January by unanimous votes in 
both houses of the state legislature. 

A “frivolous lawsuit” bill was also 
passed by the New Jersey legislature in 
January. New Jersey governor Christie 
Whitman announced that she would not 
sign the bill, however, and so it was “ve- 
toed” by default seven days after it was 
submitted for her signature. 

The bill allowed for prisoners who 
filed law suits later determined to be frivo- 
lous to lose good time credits as 
punishment. A spokesperson for the 
governor said that such a provision may 
be unconstitutionally punitive. The loss 
of good time credits would have the prac- 
tical effect of extending a prison sentence. 

“All frivolous lawsuits unnecessar- 
ily clog the courts ana unfairly burden 


the person having to defend against such 
a suit,” Whitman said January 12 in a 
prepared statement. “However, under 
current law, no other person who files a 
frivolous lawsuit is subject to a loss of 
liberty^ as would a prisoner under this 
bill.” 

The sponsor of the bill, Sen. Will- 
iam Gormley (R) said the bill can be 
modified to eliminate the problem. “The 
nature of the change needed is minor,” 
Gormley said. “That’s why we have le- 
gal checks and balances, not to agree or 
disagree on issues, but to refine the is- 
sues so that they can withstand a legal 
challenge.” 

Other states, such as Florida, have 
passed laws that penalize “frivolous” 
prisoner litigants with loss of good time 
credits. Those laws, intended to allevi- 
ate the caseload of courts, may add to 
the judicial workload, at least while pris- 
oners challenge the portions of those 
laws that penalize prisoners with loss of 
good time - and thus lengthen their sen- 
tences - merely for attempting to seek 
justice in the courts. ■ 

Sources: Corrections Digest, 

Tampa Tribune 
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New York Release Creates Liberty Interest 


A federal district court in New 
York held that prisoners retain 
a due process liberty interest in remain- 
ing in work release. Quentin 
Hollingsworth, a New York state pris- 
oner, was participating in a work release 
and home furlough program while near- 
ing the end of his sentence. He held a 
job earning some $ 1 1 an hour. While on 
a furlough his estranged wife threatened 
him and he obtained a restraining order 
against her. After a dispute with his wife 
Hollingsworth called police for assis- 
tance and despite the restraining order 
he was arrested and jailed. He promptly 
notified his parole officer and the work 
release facility of his arrest. Six weeks 
later all charges against him were dis- 
missed. Instead of being transferred back 
to the work release facility he was taken 
to prison and effectively removed from 
work release status with no form of hear- 
ing or due process. 

Hollingsworth repeatedly re- 
quested a hearing to contest his removal 
from work release. He was ignored by 
prison officials. He filed an order to show 
cause in state court and was finally 
granted a hearing after the court ordered 
it. At the hearing he was charged with 
absconding even though DOCS regula- 
tions stated work release prisoners do not 
abscond if they are in official custody. 
Despite this, Hollingsworth was found 
“guilty” of absconding and terminated 
from work release. Eventually he was 
eligible for work release again but by 
this time had lost his former job. He 
was re-employed at $3.35 an hour. 
Hollingsworth filed suit in federal court 
contending that he was denied due pro- 
cess when he was removed from work 
release without a hearing. The court de- 
nied the defendants’ motion to dismiss. 

The court noted that New York pris- 
oners have a well established liberty 
interest to participate in work release. 
They cannot be removed from the pro- 
gram without an individualized due 
process hearing. See: Tracy v. Salamack , 
572 F.2d 393 (2nd Cir. 1978). The court 
rejected the defendants’ claim that 
Hollingsworth had in fact absconded 
from work release by noting he failed to 
return because he was being held in po- 
lice custody involuntarily. The court held 
Hollingsworth had stated a claim regard- 
ing the delay in holding the hearing. 


The court also held that Hollingsworth 
had stated a claim concerning the hear- 
ing being held in flagrant disregard and 
violation of DOCS rules. The key issue 
is that New York prisoners have a lib- 


erty 7 interest in participating in work re- 
lease. Readers will note this is not a 
ruling on the merits. See: Hollingsworth 
v. Robinson , 901 F. Supp. 565 (ED NY 


1995). ■ 

Private Prison Executive Sentenced in Fraud Scheme 


I n 1993 Clifford Todd, 68, was 
chairman of Kentucky 7 based U. S. 
Corrections Corporation, a private prison 
firm. In March of this year he was sen- 
tenced by a federal judge to a 15-month 
prison term. 

Todd pleaded guilty to mail fraud 
last year for his part in a bribery and 
extortion scheme. Also convicted in the 
scheme was Richard Frey, former 
Jefferson County corrections chief. Frey 
was convicted in November of extorting 
$198,000 in bribes from Todd, in ex- 
change for the corporation getting and 
keeping a lucrative county jail contract. 

In addition to the 15 -month prison 
sentence, Todd was fined $40,000, and 
in an ironic twist, U.S. District Judge 
John Heyburn ordered Todd to pay for 
the cost of his incarceration. 


No Right to Wages under Interstate Compact 


T he court of appeals for the 
eighth circuit held that neither 
the Interstate Corrections Compact nor 
Missouri state law required that Missouri 
prisoners held out of state be paid for 
their labor. Kenneth Jennings was a 
prison guard at the Missouri State Peni- 
tentiary when he was convicted of second 
degree murder in 1983 and sentenced to 
thirty years. Jennings was transferred, 
at his request, to the Arkansas prison 
system to serve his sentence in 1984. 

Arkansas requires that all able bod- 
ied prisoners work but does not pay its 
prison workers, instead they receive good 
time credits reducing their period of in- 
carceration. Missouri prisoners are paid 
for their labor under Mo.Rev.Stat. § 
217.255. Under the terms of the Inter- 
state Corrections Compact prisoners 
supposedly retain the same rights when 
confined out of state as when confined 
in state. Jennings filed suit under 42 
U.S.C. § 1983 because he had neither 
been paid nor received good time cred- 
its. The district court dismissed the suit 
holding that the term “rights” in the 
Corrections Compact does not encom- 
pass prison wages. 


According to a 1995 report by the 
University of Florida, U.S. Corrections 
Corp. operates four private facilities, all 
in Kentucky, with a total population of 
2, 198 prisoners. They are the third larg- 
est private prison corporation, with a 
6.42% market share. In comparison, the 
two largest prison corporations (Correc- 
tions Corporation of America and 
Wackenhut Corrections Corp.) control 
30.48% and 25.82% of the U.S. market 
share in private prison beds. 

It is not known at this time where 
Todd will serve his sentence, but it’s 
amusing to imagine what it might be like 
if he were to end up in one of his former 
company’s prisons. ■ 

Sources: Corrections Digest, 

Private Correctional Facility Census 


The appeals court affirmed the dis- 
missal. The court held that prisoners 
have no right to be paid for their labor 
and “any such compensation is by the 
grace of the state.” The Interstate Cor- 
rections Compact is not federal law and 
cannot be a basis for a § 1983 claim on 
its own. The court held that Missouri 
state law does not create a property in- 
terest for prisoners to be paid. 

“The right to receive prison wages 
does not attach as a consequence of be- 
ing convicted in Missouri; rather, the 
right is dependent upon actual in-state 
incarceration. The triggering event for 
the application of the Compact, incar- 
ceration in another state, negates the 
element upon which the paying of the 
wages is dependent, incarceration in 
Missouri. Thus, receipt of prison wages 
does not fall within the ambit of protected 
rights under § 217.535.” It is unclear 
based on this ruling whether Missouri 
prisoners incarcerated in Missouri retain 
a right to wages under state law 7 , i.e., can 
they go to federal court to compel pay- 
ment of duly earned wages? See: 
Jennings v. Lombardi, 70 F.3d 994 (8th 
Cir. 1995). ■ 
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New York Prisoners Entitled to Disciplinary Due Process 


Arizona Held in Contempt over Masters’ Fees 


constitution. JudgeDavidEzra has done contempt finding against ADOC direc- 


ficer and an inmate assistant could be 
the same person, the confined inmate’s 
right to an assistant and an impartial 
hearing officer would be rendered mean- 
ingless.” 

The court held the hearing officer 
was liable for failing to provide Lee with 
assistance at and prior to the hearing. 
The court held the hearing officer was 
not entitled to qualified immunity as the 
right to assistance in disciplinary hear- 
ings was clearly established in the second 
circuit. This finding was bolstered by the 
fact that Lee repeatedly requested assis- 
tance and Mahoney had acknowledged 
this was “a problem” but did nothing to 
resolve it. The court ordered trial on the 
issue of damages due to Lee. See: Lee v. 
Coughlin , 902 F. Supp. 424 (SD NY 
1995). ■ 


the effect of thwarting a federal court 
order enforcing federal rights ‘cannot 
survive the command of the Supremacy 
Clause of the United States Constitu- 
tion.”’ In Spain v. Mountanos, 690 F.2d 
742 (9th Cir. 1982) the ninth circuit held 
that states cannot frustrate the intent of 
section 1988 by creating state law bar- 
riers to block enforcement of attorney 
fees. 

The court noted that in these cases 
the special monitors were appointed af- 
ter court monitoring alone proved to be 
inadequate due to the ADOC’s unwill- 
ingness to follow court orders. The court 
rejected the notion that states can pass 
laws that insulate them from compliance 
with federal court orders. “Therefore, 
insofar as Ariz.Rev.Stat.Ann, § 35-152 
purports to effect the lawful orders of the 
United States District Court requiring 
payment of the Special Masters’ fees, it 
is unconstitutional and void . ” 

The court gave an extensive discus- 
sion in rejecting the defendants’ claim 
that the eleventh amendment barred the 


A federal district court in New 
York held that New York state 
prisoners retain a state created due pro- 
cess liberty interest to be free from 
disciplinary segregation. This is the one 
of the first post Sandin v. Conner , 115 
S.Ct. 2300 (1995) cases involving New 
York prison regulations. Raymond Lee 
was infracted for allegedly stabbing an- 
other prisoner. He requested an employee 
assistant to prepare for the disciplinary 
hearing but received none. At the disci- 
plinary 7 hearing he was found guilty of 
the infraction and sentenced to two years 
in segregation and loss of privileges. A 
state court ruled in Lee’s favor on an 
Article 78 petition he filed, the court 
found that Lee was denied due process 
of law during the hearing and ordered 
his release from segregation and 
expungement of the infraction. 

Lee filed suit in federal court seek- 
ing money damages for the due process 
violations that resulted in his being 
found guilty at the hearing and spend- 
ing 376 days in segregation. The key 
issue to be decided was whether or not 
Lee was entitled to due process at the 
disciplinary 7 hearing. Under Sandin pris- 
oners can only sue if they are subjected 
to an “atypical and significant hardship.” 
The court discussed the new standard set 
by Sandin and its application to the facts 
in this case. “In relation to the ordinary 
incidents of prison life, I find that Plain- 
tiff Lee’s confinement for 376 days in 
SHU imposed an atypical and signifi- 
cant hardship on plaintiff. Thus, plaintiff 
has sufficiently alleged a liberty inter- 
est, even under the new light of Sandin.” 
Prisoners litigating disciplinary hearings 
should take note of this case, a key issue 
being litigated in light of Sandin is what 
length of segregation constitutes a dep- 
rivation sufficient to create a liberty 
interest that can be enforced under § 
1983 in federal court. 

Having established that Lee had a 
state created liberty 7 interest that entitled 
him to due process protection under 
Wolff v. McDonnell , 418 US 539, 94 
S.Ct. 2963 (1974) the court held he had 
been denied due process at the hearing. 
Prisoners in segregation have a right to 
assistance in order to defend against dis- 
ciplinary charges. See: Engv. Coughlin , 
858 F.2d 889 (2nd Cir. 1988). The court 


noted that in this case Lee had requested 
three assistants and there was no evi- 
dence that they weren’t available at the 
time of the hearing. The court rejected 
the defendants’ claim that the hearing 
officer substituting himself as Lee’s as- 
sistant, while the hearing was in 
progress, constituted meaningful assis- 
tance. “Under New York regulations, 
plaintiff is entitled to both an impartial 
hearing officer and an assistant. It is dis- 
ingenuous for defendants to argue in 
retrospect that Mahoney satisfied both 
roles. .. .Mahoney ’s assertion that he func- 
tioned as plaintiff’s assistant is not 
supported by the record. Plaintiff is en- 
titled to assistance to prepare a defense, 
not just to fulfill the function... after the 
hearing commences.... Were I to adopt 
defendants’ position that a hearing of- 


I n the October, 1995, issue of PLN 
we reported the ongoing war be- 
tween the Arizona DOC ( ADOC) and the 
federal judiciary as prison officials 
sought to evade compliance with federal 
court orders. Because the Arizona DOC 
has not been willing to comply with court 
orders in the past, the court appointed 
several monitors to ensure compliance. 
These monitors’ fees were paid by the 
DOC pursuant to 42 U.S.C. § 1988.’ The 
Arizona legislature, at the behest of 
ADOC director Sam Lewis and gover- 
nor Fife Symington, passed Ariz. 
Rev.Stat.Ann. § 35-152 which forbade 
payment of state funds to the special 
monitors. We won’t repeat the factual 
and political background that led to 
the legislation as we have already cov- 
ered it. 

One of the prisoners’ attorneys noted 
that the ADOC was “just making this 
stuff up as they go.” PLY correctly pre- 
dicted that the ADOC w ould be held in 
contempt and the statute struck down 
under the supremacy clause of the US 


just that. 

In its ruling the court gives an ex- 
tensive history of the underlying 
litigation that led to the appointment of 
the special masters. The court agreed 
with the plaintiffs that the statute was 
unconstitutional. “A state statute that has 


tor Sam Lewis. This ruling breaks no 
new 7 ground, it simply re-states well es- 
tablished legal principles. Passage of the 
PLRA largely moots this ruling, how- 
ever. See: Hook v. Arizona, 907 F. Supp. 
1326 (DC A Z 1995). ■ 
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Alaska Prisoner Has Right to Call Witnesses at Hearing 


T he Alaska supreme court held 
that refusing to allow a prisoner 
to call witnesses and to question the 
accusing staff member at a prison disci- 
plinary hearing violated the prisoner’s 
due process rights. Mattfi Abruska is an 
Alaska state prisoner. He was infracted 
for alleged indecent exposure after a 
prison guard claimed Abruska had de- 
liberately exposed his genitals to her 
during night time security checks. 
Abruska filed suit in superior court 
claiming his due process rights were vio- 
lated after the hearing officer postponed 
the hearing for 30 days; refused to call 
two witnesses who would have testified 
that the same guard had falsely accused 
them of indecent exposure and refusing 
to call the infracting guard to be ques- 
tioned; Abruska also claimed the staff 
advocate had refused to assist him in 
preparing his appeal. The superior court 
dismissed the petition and the Alaska 
supreme court reversed and remanded. 

The court held that Abruska’s due 
process rights were not violated by the 


postponement of the hearing or the lack 
of assistance by the staff advocate. The 
court noted that Alaska prisoners have a 
right, subject to limitations, to present 
exculpatory evidence on their behalf at 
prison disciplinary hearings. The court 
held the hearing officer erred in refusing 
to allow the testimony of tw o prisoners 
who would have testified that the same 
guard had falsely accused them of inde- 
cent exposure as well because the 
evidence was relevant to impeach her 
testimony. 

“This error was compounded by the 
committee’s failure to comply with the 
procedural requirements set forth in 22 
AAC 05.420(b)(5)(A): if the prisoner or 
the disciplinary committee has requested 
the appearance of the staff member who 
wrote the disciplinary report, the staff 
member must be called into the room and 
questioned under 22 AAC 05.435 and 
22 AAC 05.445. 

“A plain reading of this subsection 
indicates that the disciplinary commit- 
tee must question the staff member who 


wrote the disciplinary report whenever 
the inmate has requested the appearance 
of the writer of the report. Because the 
disciplinary committee failed to question 
Officer Pillars when she was called into 
the hearing, it failed to comply with this 
requirement. 

“Abruska was denied the opportu- 
nity to have the committee hear 
testimony from any of the witnesses he 
had requested. The committee’s failure 
to question Officer Pillars, together with 
the chairperson’s exclusion of the testi- 
mony of the two inmate witnesses, 
deprived Abruska of fundamental due 
process rights under the Alaska Consti- 
tution... We therefore remand this case 
to the superior court with directions to 
order the disciplinary committee to set 
aside Abruska’s conviction and to con- 
duct a new disciplinary hearing.” 
Readers will note this ruling is based on 
Alaska state law and is not binding on 
other states. See: Abruska v. Dept, of 
Corrections , 902 P.2d 319 (AK S.Ct. 
1995). ■ 


Washington Legislation Passed 


T he Washington legislature was 
in session for a mercifully short 
60 day session between January and 
March, 1996. In that period several hun- 
dred anti-prisoner and anti-defendant 
bills were introduced, at a cost of $ 1 ,500 
each. While several passed the legisla- 
ture about half of those passed were 
vetoed by governor Mike Lowry. The 
following bills were signed into law: 

HB 2195: This law modifies RCW 
9.73.095 and allows for the electronic 
monitoring of all telephonic and non- 
telephonic conversations in prison living 
units, cells, rooms, dormitories and com- 
mon spaces where prisoners may be 
present. The law requires the DOC to 
notify visitors, staff and prisoners of this 
law in writing. The law doesn’t effect 
any real change as the WA DOC has elec- 
tronically recorded conversations in 
visiting rooms, cells, common areas, etc., 
for years. This bill was introduced at 
the DOC’s request. 

HB 2320: This is also known as the 
“Two Strikes Rape Bill.” It modifies the 
3 strikes law, RCW 9.94A.030, by re- 
quiring only a second conviction for any 
defendant convicted a second time of the 


following offenses: first and second de- 
gree rape; indecent liberties by forcible 
compulsion; and any of the following 
offenses if they were specifically found 
to have been sexually motivated: first and 
second degree murder, kidnapping, as- 
sault and first degree burglary. The 
mandatory sentence for such a second 
conviction is life imprisonment without 
parole. It is interesting that sex crimes 
against children are not included among 
the “two strikes” crimes. Those who rape 
adults only get two shots at a life sen- 
tence while pedophiles get three. The 
most likely reason for this is that rich 
people are more likely to molest children 
than to rape adults. Governor Lowry 
exercised a partial veto on this bill by 
vetoing a section which would have pro- 
hibited the DOC from providing any type 
of treatment or counseling to offenders 
convicted under the two strikes provision 

HB 2358: Increased the payments 
available to victims of crime and also 
requires a financial penalty to be assessed 
against juvenile offenders. 

SB 5500: This changed the primary 
method of state killing in Washington 
from hanging to lethal injection. Prior 


to this it had been the other way around, 
unless a prisoner choose the means of 
death he was hanged. This resulted in 
numerous legal challenges to the use of 
hanging. This law is aimed at mooting 
those legal challenges to hanging as the 
primary means of state murder. 

SB 6315: In the February, 1996 is- 
sue of PLN we reported Richey v. Nerup 
where a federal court found that the DOC 
lacked statutory authority to seize pris- 
oner funds from their trust accounts to 
satisfy cost bills imposed in unsuccess- 
ful litigation. This law, introduced at the 
DOC ’s request, is aimed at resolving at least 
that part of the ruling. The new law states: 
“The department shall record as a debt 
any costs assessed by a court against an 
inmate plaintiff where the state is pro- 
viding defense pursuant to chapter 4.92 
RCW. The department shall recoup the 
debt when the inmate’s institutional ac- 
count exceeds the indigency standard 
and may pursue other remedies to recoup 
the debt after the period of incarcera- 
tion.” The law also allows the DOC to 
contract out the collection of unpaid 
debts to collection agencies if there is still 
a debt after a prisoner is released. ■ 
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Retaliatory Transfer and Discipline Unconstitutional 


T he court of appeals for the 
eighth circuit affirmed an 
award of damages and attorney fees to 
an Iowa prisoner who was infracted and 
transferred after he cooperated with an 
investigation into guard misconduct. 
Robert Cornell was contacted in 1987 
by DOC internal affairs staff conduct- 
ing an investigation into whether or not 
a guard had conducted financial trans- 
actions with prisoners. One of the 
investigators promised Cornell immu- 
nity from disciplinary action if he 
cooperated with the investigation. 
Cornell accepted the offer and admitted 
he had contracted with the guard to build 
a fence around his wife's home. Several 
weeks later the investigation was con- 
cluded and the guard was forced to 
resign from his DOC employment. 

One of the investigators present 
when Cornell implicated the guard in 
illegal activity was Charles Wood. He 
would later assist the guard in regain- 
ing DOC employment in his capacity as 
the guard's union steward. Despite the 
promise of immunity Wood filed a dis- 
ciplinary report against Cornell for 
violating the ban on financial transac- 
tions between guards and prisoners. At 
the disciplinary hearing Cornell submit- 
ted an affidavit from the Major in charge 
of Iowa DOC investigations stating he 
had promised Cornell immunity for his 
cooperation. Cornell was found guilty 
and sentenced to 70 days of segregation 
and a loss of 16 days good time. As a 
result Cornell was transferred from the 
medium security prison where he was 
to a maximum security prison. After 
numerous appeals the infraction and 
sanction were eventually dismissed by the 
Iowa DOC director. By that time Cornell 
had spent 89 days in maximum security. 
He filed suit contending that the trans- 
fer violated his first amendment rights. 

After a two day bench trial the court 
held that the transfer constituted uncon- 
stitutional retaliatory discipline and 
violated his due process rights. The court 
awarded Cornell $2,163.67 in compen- 
satory damages and $29,039 in attorney 
fees and denied the defendants qualified 
immunity. Both parties appealed and the 
court of appeals affirmed. The court 
noted that while prisoners retain no right 
to remain in a particular prison they do 
retain a constitutional right not to be 
retaliated against for exercising their 
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rights. In a footnote the court stated that 
its case law on prison retaliation cases, 
including those involving infractions, 
remained good law in light of Sandin v. 
Conner , 115 S.Ct. 2293 (1995). “To prevail 
on a claim of retaliatory transfer, the pris- 
oner must show that impermissible 
retaliation was The actual motivating 
factor for his transfer. ’” 

As a threshold question the court 
decided that prisoners have a first amend- 
ment right to cooperate with government 
investigations into misconduct by guards. 
The court held that a review of the record 
show ed the district court’s determination 
that the transfer was retaliatory was “am- 
ply supported” by the evidence. This 
included the fact that the defendants vio- 
lated prison rules mandating that 
disciplinary sanctions be held in abey- 
ance pending appeal and the fact that no 
investigation took place after the transfer. 

The court held that in some cases 
transfers can constitute discipline. Retal- 
iatory discipline is also unconstitutional. 
But the court notes there is an important 
distinction, namely that if discipline is 
imposed for an actual rule violation the 
claim that it is retaliatory must fail. The 
court held that this case presented a dif- 
ferent situation, while there was no doubt 
that Cornell had violated the rule as 
charged, he had been promised immu- 
nity. “Here, a high ranking prison 
official, on w hose authority Cornell was 
entitled to rely, promised the inmate im- 
munity from discipline for the rule 
violation. In such circumstances, the 
prison has essentially made a retroactive 
determination that the prisoner at the 
time of the misconduct, was engaged in 
activity that he was entitled to perform. 
If the prison thereafter ignores the im- 
munity and uses the rule violation as a 
pretext to punish the prisoner as retribu- 
tion for the prisoner’s exercise of a 
constitutional right, it exposes itself to a 
claim of retaliatory discipline... 

“We believe the district court cor- 
rectly found that the prison officials, by 
transferring Cornell because he per- 
formed a constitutionally protected 
activity, impermissibly engaged in retal- 
iatory punishment.” The court did not 
address the defendants’ appeal on the due 
process claim stating it was irrelevant 
given its resolution of the other issues. 
The court noted that it is unlikely due 
process claims that a state created lib- 

15 


erty interest has been violated have-sur- 
vived Sandin. 

The court affirmed denial of quali- 
fied immunity from money damages. 
“We have long held that prison officials 
may not permissibly retaliate against a 
prisoner based on the inmate’s exercise 
of constitutional rights.... It seems to us 
elementary that that a prisoner retains a 
First Amendment right to respond to 
questions posed to him by a prison in- 
vestigator. We believe, in light of the law 
as it existed when the prison officials 
engaged in the unconstitutional behav- 
ior, that the unlawfulness of their actions 
should have been apparent to them.” The 
court affirmed the award of $29,039 in 
attorney fees. See: Cornell v. Woods , 69 
F.3d 1383 (8th Cir. 1995).* 

Attorney Fees Awarded in 
Death Row Brutality Case 

A federal district court in South 
Carolina awarded a prisoner’s 
attorney $29,5 16.50 in attorney fees and 
$1,856.17 in costs pursuant to -42LLS.C. 
§ 1988. Cecil Lucas is a death row pris- 
oner in South Carolina. After becoming 
drunk and combative with prison guards 
he was brutally beaten by guards while 
handcuffed. He filed suit and at trial a 
jury found in his favor and awarded him 
10 cents in damages. The court determined 
that Lucas was the prevailing party and 
despite the low amount of damages recov- 
ered he was entitled to attorney fees because 
important constitutional rights essential 
to the public interest were vindicated. 

In awarding the fees the court gives 
a detailed description of the factors courts 
use to determine reasonable attorney fees 
and goes into detail as to what the pre- 
vailing market rate is in South Carolina 
for such fees. The court stated that 
Lucas’s attorney J. Christopher Mills, 
was extremely competent and skilled 
because he was able to prevail in a very 
difficult case. Specifically, the judge cited 
factors such as: Lucas and all his wit- 
nesses were death row prisoners; Lucas 
is white and all the -defendant guards 
were black and Lucas used racial epi- 
thets when he brawled with the guards; 
Lucas could prove no out of pocket dam- 
ages or lost wages; etc. The court held 
that attorney fees were justified due to 
all factors set forth in Farrar v. Hobby , 506 
US 103, 113 S.Ct. 566 (1992). See: Lucas v. 
Guyton , 901 F. Supp. 1047 (D SC 1995). ■ 
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Jail Detainee’s Court Access Right Violated 


A federal district court in Penn- 
ylvania held that pretrial de- 
tainees retain a right of access to the 
courts. Charles Turiano, a PLN sub- 
scriber, filed suit under 42 U.S.C. § 1983 
claiming his right of access to the courts 
was violated when he was held in the 
Huntingdon County, PA jail. Turiano 
was represented by counsel in the crimi- 
nal proceedings leading to his 
conviction. The jail contained a small 
library that had very few copies of the 
federal reporter and supplements, only 
two volumes of the supreme court re- 
porter and no federal statutes or reference 
materials. The jail had a paging system 
where prisoners could request copies of 
cases from the county law library. The 
jail employed no person trained in the 
law to provide assistance to prisoners 
wishing to initiate a civil action. Nor 
did the jail have any contract legal ser- 
vices. Both parties filed motions for 
partial summary judgment on the court 
access claim, which the court granted in 
part and denied in part. 

The court cites numerous cases from 
several circuits and the supreme court 
discussing prisoners’ right of access to 
the courts. Bounds v. Smith , 430 US 8 17, 
97 S.Ct. 1491 (1977) was the leading 
case on prisoners’ court access rights at 
the time this case was decided. The key 
inquiry for a court is whether a prisoner 
has been given “meaningful access” to 
the courts in order to present their claims. 
While the third circuit has not yet dis- 
cussed the application of Bounds to 
pre-trial detainees the court notes other 
courts have held detainees are entitled 
to Bounds access. 

Claims involving denial of access to 
legal assistance, whether in the form of 
an adequate law library, appointed coun- 
sel or assistance from paralegals, do not 
require actual injury as it is presumed 
by the court. Prison officials have the 
burden of showing they adequately en- 
sured the prisoner’s right of access to the 
courts. 

“It is abundantly clear from the de- 
scription of the Jail iibrary that by itself 
it was inadequate to provide any mean- 
ingful assistance to Plaintiff. Defendants 
do not explicitly contest this. Turning 
to the adequacy of the paging system, the 
court observes that the Third Circuit has 


indirectly addressed this issue...” by 
holding they have been uniformly re- 
jected by the courts to consider their 
adequacy. The inadequacy of the pag- 
ing system in this case was further 
compounded by the fact that jail officials 
took no steps to inform jail prisoners that 
it was even available. The inadequate 
law library did not provide access to the 
courts and while Turiano had appointed 
counsel in his criminal case that attor- 
ney could not help him in civil litigation. 
The court held that given the record in 
the case a genuine issue of material fact 
existed as to whether Turiano was 
provided with adequate access to the 
courts. 

The court held that the jail officials 
were not entitled to qualified immunity 


from damages in this case because “Con- 
sidering the weight of case law (issued 
before and during Plaintiff’s detention) 
against reliance on a paging system and 
court appointed counsel in criminal pro- 
ceedings, the court concludes that the 
relevant law was clearly established at 
the time of Plaintiff’s detention. No 
prison warden in Schnarrs’ position 
could have believed that he was acting 
lawfully.... Thus, Schnarrs’ defense of 
qualified immunity must fail ” The court 
set the case for trial. Anyone litigating 
this issue will find this case useful as it 
contains extensive citations, from all cir- 
cuits, concerning both detainees’ and 
prisoners’ right of access to the courts. 
See: Turiano v. Schnarrs, 904 F. Supp. 
400 (MD PA 1995). | 


Mysterious New Syndrome Discovered 

by Dan Pens 


T he Santa Clara County (Calif.) 
Board of Supervisors decided to 
commission a report. They assembled a 
team of independent corrections special- 
ists to study every aspect of the county' 
jail’s operation. The County Supervi- 
sors wanted to find out why jail detainees 
seemed to mysteriously die after “tus- 
sling” with guards. 

The experts conducted their inves- 
tigation and released a ground-breaking 
report. The most startling conclusion 
highlighted in the report is that jail de- 
tainees and arrested suspects who 
“inexplicably die” while in police cus- 
tody may be victims of “Sudden 
In-Custody Death Syndrome.” [We are 
not making this up!] 

The report not only identified the 
syndrome, but urged that jail guards and 
medical staff be trained to recognize the 
“risk factors” of the syndrome. Accord- 
ing to the report, prisoners at risk include 
“those who have just engaged in a vio- 
lent struggle, sometimes while resisting 
arrest; who do not respond to pepper 
spray or pain - compliance holds; have 
been handcuffed while lying in a prone 
position, especially face down; who are 
drunk or drugged, over 50 years old or 
overweight; and those who exhibit a pe- 
riod of silence.” 

“We are increasingly concerned 
about this issue,” said John Hagar, an 


attorney who specializes in jail issues and 
a member of the team that wrote the re- 
port. “In-Custody Death Syndrome is 
slowly being recognized as a problem 
with specific risk factors to be watched 
for.” 

Of course, this “syndrome” is one 
which has long been recognized and 
understood by prisoners, who usually 
refer to it as “Sudden Torture and Fatal 
Beating Syndrome.” Risk factors identi- 
fied by prisoners over the years include 
guards who smile and say “It’s time you 
learned a lesson, boy,” while swinging 
batons at your head; guards taking a 
number and standing in line outside of a 
mop closet in which you are hog-tied, 
naked on the floor; guards who use ra- 
cial epithets, and who may also have 
blood stains and bits of teeth and bone 
embedded in their jack-boots; and guards 
who exhibit periods of intense, violent 
rage. 

Perhaps a bilateral commission 
composed of experts from both the cor- 
rections community and those who have 
experienced some corrections first-hand, 
could further study this mysterious syn- 
drome and develop solutions that would 
allow prisoners to be tortured without 
actually dying in the process. ■ 

Source: San Francisco Chronicle 
2/15/96 
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Failure to Protect States Claim 


T he court of appeals for the fifth 
circuit held that a district court 
erred in dismissing as frivolous a suit 
by a prisoner claiming his eighth amend- 
ment rights were violated when they 
failed to protect him from attack by other 
prisoners. Billy Horton, a Texas state 
prisoner, was assaulted by a prisoner on 
two occasions after he allegedly refused 
to pay extortion money. Horton duly 
reported the incidents to prison officials, 
who told him they could do nothing. 
Horton was placed in segregation on 
charges of fighting on both occasions, 
he also wrote letters to the prison war- 
den stating that his safety was in danger; 
Prison officials did nothing. Horton filed 
suit claiming prison officials had vio- 
lated his eighth amendment right to 
personal safety. The district court dis- 
missed the suit as frivolous and Horton 
appealed. 

The appeals court reversed and re- 
manded. To be legally or factually 
frivolous under 28 U.S.C. § 1915(d) the 


claim must be totally without merit. 
Courts must accept as true all facts al- 
leged in the complaint. “Prison officials 
have a duty under the Eighth Amend- 
ment to protect inmates from violence at 
the hands of other prisoners.” To prevail 
on such a claim the plaintiff prisoner 
must “prove both that he is incarcerated 
under conditions 'posing a substantial 
risk of serious harm,' and that the prison 
official’ s state of mind is one of ‘deliber- 
ate indifference’ to the prisoner’s health 
or safety. 

“There is no concise definition of 
what types of prison conditions pose a 
“substantial risk of serious harm’ under 
the Eighth Amendment. Instead, we 
examine this component of the test con- 
textually, making sure to be responsive 
to 'contemporary 7 standards of decency.’ 
We must consider ‘whether society con- 
siders the risk... to be so grave that it 
violates contemporary' standards of de- 
cency to expose anyone unwillingly to 
such a risk.’ We also must consider that 


the Eighth Amendment is intended to 
protect against both present and future 
dangers to inmates. Prison authorities 
must protect not only against current 
threats, but also must guard against ‘suf- 
ficiently imminent dangers’ that are 
likely to harm in the ‘next week or month 
or year.”’ 

The court held that applying this 
standard Horton had stated a claim for 
an eighth amendment violation. Horton 
met the objective part of the test by set- 
ting forth the two violent incidents. He 
met the subjective test, of prison officials’ 
state of mind, by stating he had repeat- 
edly tolcUhem about the extortion and 
assaults. Thus, the lower court had 
abused its discretion in dismissing the 
suit as frivolous. The court held the low er 
court had also abused its discretion in 
refusing to allow Horton to amend his 
complaint. The case was remanded for 
further proceedings. Readers will note 
this is not a ruling on the merits. See: Horton 
v. Codaell, 70 F.3d 397 (5th Cir. 1995). ■ 


Furniture Manufacturers Threatened by UNICOR 


S mall furniture manufacturers 
say they could be driven out of 
business by a rival they simply can’t 
compete with: the government-owned 
Federal Prison Industries, Inc. (FPI). The 
corporation uses the trade name UNICOR 
and “employs” prison labor in federal 
prisons to manufacture furniture for the 
military and government agencies. 

A trade group representing compa- 
nies that compete for furniture orders for 
the Pentagon’s dormitories and quarters 
charges in an administrative complaint 
and lawsuit that FPI has violated the law 
by expanding its production without first 
getting the required approval of its 
board. 

FPI has gone on an expansion binge 
since 1990, doubling their furniture sales 
to $20.7 million between 1991 and 1992 
and growing another 21% the follow- 
ing year. This expansion has “created an 
undue burden on small businesses and 
threatens to force them out of business,” 
says Matt Yanson, secretary treasurer of 
the Quarters Furniture Manufacturers 
Association. Yanson is also vice presi- 
dent for federal sales at Interior Elements 
in Columbia, Md. 
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Interior Elements is a small furni- 
ture manufacturer, employing less than 
50 people. Between 1991 and 1995, its 
government dormitory and quarters sales 
fell from $3 million to under $1 million, 
according to Yanson. There is also pres- 
sure from state-prison industries, he says. 

The smaller, privately-ow ned furni- 
ture makers are not being driven out by 
“free market forces.” FPI does not com- 
pete for market share in the traditional 
sense of the word. It enjoys the right of 
first refusal with its military customers. 
Before a private firm can sell furniture 
to the military, the military must get an 
FPI waiver. 

If FPI were truly competitive, the 
military might not care who built their 
furniture. But that is apparently not the 
case. In a September letter to FPI, Capt. 
Roland Gorrie, head of the Navy’s bach- 
elor-quarters program, said all of the 
military services want FPI to “reduce 
their market share based on documented 
instances of poor quality and construc- 
tion, late delivery, and minimum choice 
and selection of products.” 

Considering that FPI pays prisoners 
wages of 23 cents to $1.15 an hour, it 
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should be able to sell UNICOR furniture 
for far less than private manufacturers. 
But with the right of first refusal, they don’t 
have to be competitive, and they aren’t. 

At the FPI Board’s December meet- 
ing, Capt. Gorrie said that a UNICOR 
wall unit costs $540 compared with $389 
for one from a private company. 
UNICOR shipping and installation 
charges are 12% while commercial sup- 
pliers charge 6% to 8%, Gorrie said. FPI 
should have no more than 10% to 15% 
of the market, he added. “We don’t think 
we receive, in some cases, the best value 
for the money,” he said. 

FPI is currently seeking approval to 
expand its market share to 35% by the 
year 2000. How many w orkers employed 
by small furniture manufacturers may 
lose their jobs as a result? How will these 
workers then support themselves and 
their loved ones? Perhaps they’ll be 
forced to dabble in the illegal drug mar- 
ket. And perhaps that may be a way to 
get their old jobs back. In a furniture 
factory 7 . Only this time they’d be mak- 
ing UNICOR products. ■ 

Source: Wall Street Journal 2/17/96 
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Massachusetts Phone Injunction Affirmed 


T he court of appeals for the first 
circuit affirmed a district court’s 
contempt finding against prison officials 
concerning the monitoring and taping of 
prisoners’ phone calls. In 1979 Will- 
iam Langton and David LeBlanc filed 
suit against Massachusetts prison offi- 
cials over the interception and 
monitoring of their phone calls, includ- 
ing calls to counsel and to relatives. They 
contend the monitoring violated state 
and federal wiretapping statutes, e.g., 18 
U.S.C. § 2510 et seq., and Mass.Gen.L. 
ch. 272, § 99 et seq. In 1984 the parties 
entered into settlement negotiations and 
settled the case with a permanent injunc- 
tion which provided that the MA DOC 
was prohibited from “intercepting, en- 
deavoring to intercept or procuring any 
other person to intercept, any wire com- 
munication by or to William Langton or 
David LeBlanc, inmates within the cus- 
tody of the Department, without a 
specific court order or legislative autho- 
rization to do so...” By its terms it only 
affected the rights of Langton and 
LeBlanc. 

In April, 1994, the MA DOC en- 
acted new regulations concerning 
prisoner phone use, 103 C.M.R. § 
482.00. The rules implemented a system 
of monitoring prisoner calls and required 
prisoners to sign a form “consenting” to 
have their calls monitored or be deprived 
of their phone access. The rules limit 
the phone numbers that can be called to 
ten monitored calls to non-lawyers and 
five unmonitored calls to lawyers, all of 
which had to be pre-approved. [Editors ’ 
Note: In the November, 1994, issue of 
PLN we reported in greater detail the MA 
DOC’s phone monitoring scheme, the 
lawsuit challenging it, Breest v. Dubois , 
as well as prisoner resistance to the 
scheme. The state court has not yet ruled 
on the cross motions for summary judg- 
ment in that action. We will publish an 
update after the court rules.] 

When the DOC sought to apply its 
new rules to Langton and LeBlanc they 
both refused to sign the consent forms 
and were duly denied phone access. 
They then filed a motion for contempt 
claiming that the DOC had prevented 
them from placing phone calls unless 
they agreed to permit the recording of 
their phone calls. The defendants later 


filed a motion to modify the injunction. 
District judge Zobel entered an order 
mostly in the plaintiff’s favor. The court 
held that the DOC could not monitor 
Langton’s and LeBlanc’s calls; the pro- 
visions of 403 CMR §482.10 wouldn’t 
apply to the plaintiffs, except for the call 
detailing; acceptance of a Phone Identi- 
fication Number and use of the phones 
by the plaintiffs would not constitute 
consent to monitoring; the DOC would 
notify by letter ail names appearing on 
the plaintiffs’ pre-authorized call list and 
inform them to disregard the recorded 
message that the calls were being moni- 
tored as calls made by the plaintiffs were 
not subject to monitoring or recording; 
the plaintiffs could request modification 
of their pre-authorized phone numbers 
at any time and such requests were to be 
processed promptly, and modification of 
the 1984 order would be required for the 
MA DOC to apply the new phone rules 
to the plaintiffs. 

The prison officials appealed and the 
appeals court affirmed the lower court 
ruling. In its ruling the appeals court 
diplomatically referred to the defendants’ 
argument as “flawed in several ways.” 
The defendants made no argument why 
their 1995 motion to modify the injunc- 
tion should have been granted. Instead, 
they argued that “the permanent injunc- 
tion did no more than prohibit them from 
violating law, that there was never any 
adjudication that they had violated any 
constitutionally protected right of plain- 
tiffs, that they yielded nothing with 
regard to any reasonably disputable is- 
sue of law or mixed legal / factual issue 
they merely stipulated that they would 
not commit certain types of violations of 
law in the future.” Thus when the district 
court granted their motion to modify 
in part it expanded the original injunc- 
tion. 

The court gave a detailed discussion 
of settlement principles, noting that the 
generally understood meaning of a settle- 
ment stipulation is that each party is 
agreeing to give up something. The par- 
ties also forego their right to litigate 
issues involved in the case and the settle- 
ment operates with the force of res 
judicata^ barring a second suit on the 
same issue. 


The court rejected the defendants’ 
claim that state and federal law did not 
ban the recording and monitoring of 
prison phone calls; This portion of the 
ruling will be useful to any party litigat- 
ing phone monitoring by prison systems. 
In discussing the federal wiretap statute, 
18 U.S.C. § 2510(5), which expressly 
excludes wiretapping “by law enforce- 
ment officers in the ordinary course of 
their duties.” The defendants claimed 
that prison officials were thus allowed 
to record prisoner phone calls. “The 
defendants have not shown beyond genu- 
ine dispute, however, that in monitoring 
conversations corrections officials would 
be acting as ‘investigative or law enforce- 
ment officers] in the ordinary course of 
their duties.’ Defendants cite several 
cases from other courts that may be read 
as so holding .... We are, however, aware 
of no reported decisions to this effect that 
are binding in this court or in the state 
courts of Massachusetts.” The court held 
this issue was open in 1984 and remains 
debatable now. 

The court also rejected the argument 
that the federal wiretapping statute is not 
violated when one party consents to the 
monitoring. The defendants argued that 
the regulations at issue met the one-party 
consent exception to the federal law 7 be- 
cause prisoners implied consent to being 
monitored when they used the phone af- 
ter being made aware of the fact that 
monitoring of the calls was a condition 
of using the phone. Several cases, all of 
them arising in the context of criminal 
prosecutions, state that such consent is 
implied. 

The court held no binding rulings 
on the mater of whether implied consent 
exists merely by using the phones. “It 
may reasonably be argued that ‘implied 
consent’ in this sense is not a free and 
voluntary consent; it is instead no more 
than a choice between unattractive op- 
tions-a limited choice imposed on 
plaintiffs by the defendants. The issue 
then becomes whether the law 7 allows the 
defendants to impose this limitation of 
choice on the defendants and call their 
response an implied consent. At the 
least, grounds exist for genuine dispute 
about w hether defendants are authorized 
by law to impose such a limited choice 
on plaintiffs and whether ‘implied con- 
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Legal Services Funding Cut 


sent’ under these terms is 'consent’ as 
that term is used in the federal act, and 
legally effective under the Department 
regulations.” 

It is important to note that in this 
case the plaintiffs had not consented to 
the monitoring of their phone calls. 
They refused to sign consent forms and 
promptly filed a motion for contempt 
against the defendants. The appeals 
court held that the 1995 judgment was 
in the defendants’ favor because the only 
basis for modification was that the tech- 
nology had changed, the law had not. 
The court held that the key element of 
the 1995 injunction was that it was nec- 
essary for the DOC to apply its new rules 
to the plaintiffs. 'These terms are not 
enlargements of the terms of the Perma- 
nent Injunction in plaintiff’s favor; they 
simply clarify limits on the scope of the 
modifications in defendants favor.” See: 
Langton v. Hogan , 71 F.3d 930 (1st Cir. 
1995). 

As more and more prison systems 
adopt similar types of monitoring and 
limiting phone calls this type of litiga- 
tion should become more common. In 
the April, 1993, PLN we reported on 
potential litigation strategies. Copies are 
still available for $1 ($5 after Septem- 
ber 1, 1996). ■ 


I n 1974 Richard Nixon created the 
Legal Services Corporation 
(LSC). The purpose of the LSC was to 
make grants to agencies and groups 
around the country which provided le- 
gal services to the poor, welfare 
recipients, prisoners, public housing ten- 
ants, aliens, farm workers, etc. In recent 
years Republicans have worked hard to 
eliminate the LSC because public inter- 
est attorneys have in the past successfully 
represented their clients, who tend not 
to be very popular with the ruling class 
in this country. 

On April 26, 1996, president 
Clinton signed into law the 1996 budget 
for the Department of Justice. In addi- 
tion to a big cut, from $400 million last 
year to $278 million this year, the re- 
maining funds now have so many strings 
attached that people who need but 
cannot afford legal sendees won’t get 
them. 

The portions relevant to prisoners 
are that from now on no agency who 
wants to get any federal LSC funds can 
represent any prisoners, at all. In addi- 
tion to that class actions are prohibited, 
anything to do with abortion, statutes or 
government action cannot be challenged 
and a lot more. The implications and 


effects of this will be felt by anyone too 
poor to afford legal representation who 
needs protection from either government 
or corporate actions. The interesting 
thing is that the law was duly signed and 
passed with little notice by the corporate 
media. 

In conjunction with the Prison Liti- 
gation Reform Act (PLRA) which 
drastically restricts the compensation 
available to attorneys who take on prison 
civil rights litigation, this law effectively 
prohibits most public interest attorneys, 
who in the past have represented pris- 
oners in class action suits challenging 
conditions of confinement, from doing 
prison litigation. In effect and intent this 
will put public interest legal agencies out 
of the prison litigation business, which 
leaves prisoners out of court. 

As a response to this law many le- 
gal aid groups have split into different 
agencies that would not be affected by 
this law so they can still provide legal 
services to prisoners, migrant workers, 
etc. However, the loss of funding is still 
significant, and few agencies will be able 
to provide anything close to the le- 
gal services (which were never much to 
begin with) previously provided to pris- 
oners. ■ 


Khalfani Trial Due to Begin 


L eonard McQuay, also known as 
Khalfani X. Khaldun, was due 
to be released in 1997 from the Indiana 
prison system. But on December 13, 
1994, Khalfani was transferred to the 
Maximum Control Complex in 
Westville, under investigation for it al- 
legedly stabbing a prison guard at 
Indiana State Prison. [See: “IN Prisoner 
and Guard Executed,” April ’95 PLN]. 
This stabbing occurred after prison au- 
thorities released half of a cell house out 
for the evening meal. About two hun- 
dred people were out at the time — 
anyone could have done the stabbing, 
including other officers — but due to 
previous problems with prison authori- 
ties, Khalfani was the only person 
singled out for the stabbing. He became 
the scapegoat. 

As a teenager Khalfani became in- 
volved in gang and drug life on the 


streets of Gary, Indiana. He was incar- 
cerated in 1987 when he was still a teen. 
Since his incarceration, he has grown to 
face the mistakes of his life on the streets 
and has worked to educate other youth, 
on both sides of the prison walls, to avoid 
those mistakes in their lives. Khalfani 
has become an organizer inside the In- 
diana prison system, holding study 
classes on history for other prisoners that 
promote the human rights of all people. 
Khalfani has taken a courageous stand 
against the racism and brutality of the 
prison system. As a consequence, he has 
been targeted for harassment by prison 
officials. 

Khalfani was charged on January 3 1, 
1995 for a murder which he never com- 
mitted. His trial is scheduled to begin 
July 8, 1996. In recent months a lot of 
evidence has surfaced to exonerate 
Khalfani which is reason to dismiss the 


case immediately. To prevent a miscar- 
riage of justice, let us voice our support 
for Khalfani X. Khaldun . In particular, 
we demand that: all sworn affidavits be 
reviewed at once; all-alibi witnesses for 
the defense be heard; the prisoners who 
made statements against Khalfani expose 
the prison officials who forced them to 
make these statements; outside networks 
help us in exposing this case as one of 
political content deserving support on a 
national scale; and that this case be dis- 
missed for lack of consistent evidence, 
no eye witnesses, no weapon linked to 
Khalfani, and no reliable testimony 
against Khalfani. 

[Editor s Note: The authors of the 
above article can be contacted by writ- 
ing: Leonard McQuay /Khalfani X. 
Khaldun Defense Committee, PO. Box 
1513, Gary, IN 46402.] ■ 
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Gang War Assault States Claim 


A federal district court in New 
York held that a prisoner who 
was attacked as part of a “war” between 
Hispanic and Jamaican prisoners stated 
an eighth amendment claim for prison 
officials’ failure to protect him. Ted 
Knowles is a New York state prisoner 
originally from the island of Antigua, he 
is black and wears his hair in dreadlocks. 
While incarcerated at the Rikers Island 
jail two Hispanic prisoners attacked 
Knowles and slashed his face. Knowles 
eventually required sixty stitches to re- 
pair the damage. Prison officials told 
him he had been attacked in retaliation 
for an earlier attack by Jamaican prison- 
ers on a Hispanic prisoner which was due 
to an ongoing “war” between Hispanic 
and Jamaican prisoners. Knowles filed 
suit claiming that jail officials were de- 
liberately indifferent to his eighth 
amendment right to personal safety. In 
its ruling the court denied the defendants, 
motion for summary judgment and set 
the case for trial. 

In Farmer v. Brennan , 114 S.Ct. 
1970 (1994), l PIN , Vol. 5, No. 7], the 


supreme court held that the eighth 
amendment requires that prison officials 
protect prisoners from harm at the hands 
of other prisoners. To prevail on such a 
claim the prisoner must show that the 
injury suffered was sufficiently serious 
under an objective standard and that the 
defendant prison officials showed “de- 
liberate indifference” to his safety, which 
is a subjective standard. Knowles easily 
met the objective standard due to the in- 
jury he sustained. 

While the failure of prison guards 
to employ reasonable measures to pro- 
tect prisoners from violence by other 
prisoners has been considered cruel and 
unusual punishment, isolated attacks will 
not support a § 1983 claim unless the 
circumstances show an evil intent, reck- 
lessness or at least deliberate indifference 
to the consequences of their conduct for 
the prisoners under the officials’ control. 
Deliberate indifference to prisoners’ 
safety can be shown by officials’ disre- 
gard to a “pervasive risk of harm to 
inmates from other prisoners and a fail- 
ure by prison officials to reasonably 


respond to that risk.” Mere negligence 
will not support a § 1983 claim. 

The court held that based on that 
legal standard there were disputed facts 
requiring a trial in this case. Because 
officials were aware of the “war” be- 
tween Spanish and Jamaican prisoners 
the question of whether they were delib- 
erately indifferent in their guarding of 
Knowles was a disputed issue of mate- 
rial fact. This is the first time a court 
has held that a prisoner’s racial charac- 
teristics (i.e. black, dreadlocks and 
Caribbean accent) were sufficient to alert 
prison officials that the prisoner might 
be subject to attack and thus at height- 
ened risk of assault. Readers will note 
this is not a ruling on the merits. The 
court applied the Farmer Eighth Amend- 
ment standard to Knowles’ claims in this 
action. However, the eighth amendment 
only applies to convicted prisoners and 
it is unclear from this ruling whether 
Knowles was a pretrial detainee or a con- 
victed felon. See: Knowles v. New York 
City DOC, 904 F. Supp. 217 (SD NY 
1995). ■ 


Bivens Provides Remedy for Work Injury to BOP Prisoners 


A federal district court in Cali- 
xVfornia held that prison officials 
may not retaliate against prisoners who 
request medical treatment; that the 
Prison Industries Fund is the sole rem- 
edy for federal prisoners who suffer work 
related injuries but does not bar a Bivens 
claim for denial of treatment to the inju- 
ries they suffer. Milton Scott, a federal 
prisoner, filed suit claiming his eighth 
and fourteenth amendment rights were 
violated when he was injured in a work 
related accident and was then denied 
proper medical care. After he persisted 
in seeking medical care he was subjected 
to a retaliatory transfer. The defendants 
filed a motion to dismiss for failure to 
state a claim, which the court denied. 

The court held that Scott had stated 
an eighth amendment claim with regards 
to his assertion that he was denied proper 
medical care after he was injured. The 
court gave extensive discussion to 18 
U.S.C. § 4126 which established the 
Prison Industries Fund that compensates 
prisoners for injuries they suffer in any 
prison work related activity. The court 


also discussed whether or not the Fed- 
eral Tort Claims Act (FTC A) banned the 
eighth amendment claims. The court 
held it did not. “The deliberate indif- 
ference allegations state claims in 
addition to those under Section 4126. 
The denial of adequate medical care sub- 
sequent to a work related injury may form 
the basis of a claim under FTC A, even if 
such allegations are intertwined with al- 
legations of negligence stemming from 
work related injuries.” 

The court rejected the defendants’ 
claim that § 4126 was the sole remedy 
available for work related injuries. Re- 
lying on the analysis in Carlson v. Green , 
446 US 14, 100 S.Ct. 1468 (1980), the 
court held that a Bivens suit provides a 
more effective remedy where Congress 
has not specifically stated that a statu- 
tory remedy is the sole remedy available. 
The legislative history of this law shed 
no light on whether congress intended 
for it to be the sole remedy for prisoner 
work injuries. The court held that a 
Bivens action “with its potential for de- 
terrence, will provide plaintiff with a 


more effective remedy for an Eighth 
Amendment violation than an adminis- 
trative action under Section 4126, a 
statute that is a worker’s compensation 
act.” Prison officials cannot shield them- 
selves from eighth amendment liability 
by pointing to the fact that the initial 
injury was work related. 

The court held that Scott had stated 
a due process violation with regards to 
his claim that he was transferred to a 
federal prison in Colorado in retaliation 
for demanding medical treatment, which 
he still didn’t receive. The court noted 
that prisoners can be transferred for any 
reason or no reason at all. “Prison offi- 
cials . . . may not transfer a prisoner for a 
constitutionally impermissible purpose 
.... Retaliation for the exercise of a 
prisoner’s constitutional rights is imper- 
missible under federal law.... Because 
plaintiff alleges that he was transferred 
in retaliation for demanding medical 
treatment, he has stated a claim under 
the Fifth Amendment in a Bivens ac- 
tion.” See: Scott v. Reno , 902 F. Supp. 
1190 (CD CA 1995). ■ 
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Muslim Can’t Be Punished for Refusal to Handle Pork 


T he court of appeals for the 
eighth circuit held that a dis- 
trict court erred when it granted prison 
officials qualified immunity for punish- 
ing a Muslim prisoner who refused to 
handle pork. Roosevelt Hayes is an Ar- 
kansas state prisoner and a Muslim. He 
was assigned a work assignment in the 
prison kitchen. An unwritten prison 
policy did not require Muslim prisoners 
to handle pork. When he reported to 
the kitchen for work he informed his 
supervisors of his religious beliefs and 
was accordingly assigned another 
kitchen job. 

On one occasion Hayes was ordered 
to prepare pork chops, and he refused, 
citing his religious beliefs. The kitchen 
supervisor infracted Hayes and he 
was found guilty and punished. 
Hayes filed suit contending that the 
infraction violated his first amend- 
ment right to free exercise of 
religion. At trial the district court held 
that prison officials had violated 
Hayes’ religious rights but that they 
were entitled to qualified immunity 
because the law on this issue was not 
clearly established. 

The appeals court reversed and re- 
manded holding that the law in question 
was clearly established at the time the 
1992 incident occurred. The court noted 
that the factual findings by the district 
court were that Hayes’ beliefs were sin- 
cerely held and that prison officials had 
simply disregarded his assertion of reli- 
gion. Thus, the only question on appeal 
was whether or not the law was clearly 
established for qualified immunity pur- 
poses. 

“We conclude that the right of Mus- 
lim inmates to refrain from handling 
pork has been clearly established in 
Finney v. Hutto , 410 F. Supp. 251, 270 
(ED AR 1976), aff’d on other grounds, 
548 F.2d 740 (8th Cir. 1977), aff’d, 437 
US 678, 98 S.Ct. 2565 (1978). In 
Finney,... one of the claims raised by 
Muslim inmates alleged that the prison 
officials had unduly restricted the free 
exercise of their religion by, inter alia, 
serving pork and other dietary items 
cooked in pork grease.... Thus, the dis- 
trict court in Finney , enjoined the 
Arkansas Department of Corrections 
from 'serving pork to Muslims against 


their will and from exposing them to food 
that has been contaminated by contact 
with pork or pork grease or lard made 
from pork fat.’” 

“In our view, it was clearly estab- 
lished after Finney that Muslim inmates 
have the right to avoid contact with pork 
or with any food that has been contami- 
nated by pork. See; Hunafv,Murphy r 
907 F.2d 46, 47-48 (7th Cir. 1990); 
Kenner v. Phelps , 605 F.2d 850 (5th Cir. 
1979). Moreover, we conclude that a 
reasonable person would have been 
aware of this right and would have 


known that handling pork in the kitchen 
violated this right. In light of the fact 
that Finney was decided by the Eastern 
District of Arkansas, the jurisdiction in 
which the present case arose, and in- 
volved the Arkansas Department of 
Correction, it seems particularly unrea- 
sonable that defendants were unaware of 
this right. Accordingly, we hold the de- 
fendants are not entitled to qualified 
immunity.” The case was remanded to 
the lower court for further proceedings. 
See: Hayes v. Long , 72 F.3d 70 (8th Cir. 
1995). ■ 


Cavity Search in Public States Claim 


T he court of appeals for the tenth 
circuit held that strip searches 
by members of the opposite gender may 
violate the fourth amendment. Willie 
Hayes, a Colorado state prisoner, filed 
suit claiming his fourth, eighth and four- 
teenth amendment rights were violated 
when he was subjected to a visual body 
cavity search in a common area while 
several female guards and adminis- 
trative staff, as well as male guards 
actually conducting the search, were 
present. The district court dismissed the 
eighth and fourteenth amendment 
claims without prejudice noting there 
was an ongoing class action suit at 
the prison in question and Hayes 
could interv ene in that case. The court 
dismissed the fourth amendment claim 
with prejudice after prison officials sub- 
mitted a Martinez report that 
contradicted several claims made in 
Hayes’ complaint. 

The appeals court reversed and re- 
manded holding that the district court 
erred in dismissing the suit based on the 
defendants’ Martinez report that contra- 
dicted Hayes’ sworn complaint. Turning 
to the legal issues raised in the complaint, 
the court noted that prisoners retain a 
limited fourth amendment right to bodily 
privacy, especially regarding searches 
conducted by or in the presence of mem- 
bers of the opposite sex. The court cites 
numerous tenth circuit cases involving 
searches. 

The district court in this case held 
that a single viewing of a prisoner by 
opposite sex prison employees was not 


enough, as a matter of law, to constitute 
a violation of the fourth amendment. 
“That conclusion is not supported by our 
prior decisions. Although we have stated 
that the frequency with which prison 
guards watch inmates of the opposite sex 
undressing, using toilet facilities, and 
showering is an important factor in as- 
sessing the constitutionality of prison 
practices,... we have also concluded that 
a prisoner’s right to privacy may be vio- 
lated by a single search... Here, Mr. 
Hayes has alleged in a sworn complaint 
that he was subjected to a body cavity 
search in the presence of over 100 people, 
including female secretaries and case 
managers from other buildings. We can- 
not conclude as a matter of law that Mr. 
Hayes’ Fourth Amendment rights 
were not violated, simply from the 
fact that this search occurred only one 
time.” 

The court also held that the infor- 
mation provided by the defendant 
officials in the Martinez report did not 
warrant the grant of summary judgment 
because it did not include any affidav its 
based on personal knowledge. Even if 
sworn, the report would still be insuffi- 
cient because it did not detail the reasons 
for the search, where it was conducted, 
who was present, etc. The defendant 
prison officials chose not to file a brief 
in this appeal leading to a sparse record. 
The case was remanded to the lower 
court for further proceedings. See: Hayes 
v. Marriott, 70 F.3d 1144 (10th Cir. 
1995). ■ 


Prison Legal News 


21 


July 1996 



News in Brief 


Australia: On May 6, 1996, 30 
prisoners in Adelaide’s maximum secu- 
rity Yatala prison took 3 guards hostage 
and threatened to kill them if police 
stormed the prison. No reason was given 
for the hostage taking. 

Brazil: On May 9, 1996, 53 pris- 
oners escaped from the Carandiru prison 
by digging a 300 foot tunnel. The 
prison is the largest in Brazil and 
houses 6,305 prisoners in downtown 
Sao Paulo. Police said the tunnel was 
well made and included electric lights 
and fans. 

CA: The Los Angeles city council 
passed resolutions to obtain state surplus 
funds to open an empty 4,000 bed county 
jail. The $373 million Twin Tower fa- 
cility is empty because the county does 
not have the $90 million in annual op- 
erating funds to run it. 

Central African Republic: In 
April, 1996, soldiers angry at not being 
paid, forced their way into the nation’s 
prison in the capital of Bangui and or- 
dered prison guards at gunpoint to open 
all the cells. The soldiers then freed all 
the prisoners and allowed them to leave 
the prison. News reports did not indi- 
cate how many prisoners were freed. 

Columbia: Alleged drug traffick- 
ers ran up a $200,000 phone bill by 
making calls to 25 countries from a 
phone number assigned to the chief of 
the nation’s judicial police. 

Denmark: As part of an ongoing 
biker war gunmen stormed the Horseroed 
jail, 30 miles from Copenhagen, and at- 
tacked a jailed member of the Bandidos 
motorcycle gang with a hand grenade 
and automatic weapons fire. The pris- 
oner was wounded, but prison officials 
said his “life was not in danger.” The 
attackers escaped. The prison raid came 
one week after attackers, assumed to be 
Bandidos, fired anti-tank missiles at 
two Hell’s Angels’ clubhouses in 
Copenhagen. 

Dominican Republic: On May 11, 
1996, prisoners at the San Cristobal jail 
near the nation’s capital of Santo 
Domingo rioted, leaving at least six dead 
and more than 40 injured. The cause of 
the riot differed according to the source: 
prisoners’ relatives said it began as a 
factional dispute between prisoners who 


started fighting then set fire to the jail; 
guards said it began after prisoners 
stabbed and burned alive a prisoner ac- 
cused of rape and then set fire to their 
beds. The prisoners seized two wings of 
the jail and national police were called 
in to regain control. Most of the dead 
and injured prisoners had stab 
wounds. 

FL: The Miami Herald reported 
that on February 17, 1996, the day after 
losing a major drug case, US Attorney 
Kendall Coffey went to the Lipstick 
Adult Entertainment Club, ordered a 
$900 magnum of champagne and a pri- 
vate dance. During the private session 
Coffey struggled with the dancer and bit 
her on the arm. The incident is being 
investigated by the Department of Jus- 
tice, while the US attorney’s office 
previously told media the incident “never 
happened.” Coffey later resigned. 

GA: On April 30, 1996, the GA 
DOC fired Columbus State Prison war- 
den Richard Szabo for violating DOC 
rules by allowing his adult daughter to 
live in state paid housing. In addition to 
that he was conducting unspecified per- 
sonal business and using state employees 
to do the work on state time. 

LA: On May 1, 1996, the state fol- 
lowed AL, A Z and FL in implementing 
chain gangs at the Iowa men’s Reforma- 
tory in Anamosa and the Mt. Pleasant 
Correctional Facility. Prisoners are not 
chained together but instead are shack- 
led individually. Three guards supervise 
about 10 prisoners who work along roads 
and in parks cleaning brush. IA is us- 
ing the chain gangs as a disciplinary 
measure with only prisoners found guilty 
of rule violations being forced to work 
on the chain gang. 

IN: On March 21, 1996, the state 
supreme court dismissed Vigo county 
judge William McClain from the bench 
and barred him from practicing law for 
two years. The court found that McClain 
had sent a used condom to a courthouse 
secretary in an effort to establish a rela- 
tionship with her in a letter designed to 
show her boyfriend was unfaithful to her. 
A DNA test confirmed the semen was 
McClain’s. The court stated: “These 
actions constitute willful misconduct and 
violate the ethical standards respondent 


was obligated to uphold.” McClain de- 
nied the allegations claiming the semen 
belonged to his cousin. 

MI: In June, 1987, a MI prisoner 
was sentenced to 1.5 to 20 years for co- 
caine possession, along with 1-5 years 
for possession of a firearm, to run con- 
currently. Two months after sentencing 
the judge rendered an amended sentence, 
reducing the 1.5-20 to 1.5-4 years. The 
amended sentence was placed in the 
prisoner’s DOC file and forgotten. He 
spent nine years in five different MI pris- 
ons, was seen by the parole board four 
times, and had his parole denied four 
times, yet nobody realized the “mistake.” 

NM: San Juan county commission- 
ers said they would release some 
prisoners from the overcrowded county 
jail and charge them with fines in order 
to reduce the jail population to 3 1 5. The 
jail, designed for 244 prisoners, now 
holds 344. 

Russia: On May 8, 1996, Alexander 
Maslich, a prisoner who was awaiting 
execution after being convicted of kill- 
ing and eating a prisoner in July, 1995, 
strangled his cellmate with a blanket in 
the Siberian prison he was held in. 
Maslich cut out the victim’s liver and 
was in the process of cooking it in his 
cell over a fire made of rubber piping 
when prison guards discovered the kill- 
ing. We won’t hazard a guess as to what 
Maslich wants for his last meal. 

WA: Gil Vaughn, former police 
chief of Castle Rock, was facing trial for 
the second time on sex charges involv- 
ing a teenage girl. He claimed the stress 
was so great he could no longer work. 
In March, 1996, a Cowlitz County re- 
view’ board agreed and awarded him 
lifetime disability benefits of $17,982 a 
year plus health benefits and cost of liv- 
ing adjustments. It seems the only time 
sex offenders get a break is when they 
are employed by law 7 enforcement agen- 
cies. 

WA: In April, 1996, Seattle police- 
man Daniel Nelson was charged with 
official misconduct and patronizing a 
prostitute: He was charged with accept- 
ing an unspecified sex act in return for 
not taking the prostitute to jail on an 
outstanding arrest warrant. 
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U.S. Supreme Court to Review Cases 


Washington Disc. Case 

On April 29, 1996, the US Supreme 
Court announced it would hear an ap- 
peal by Washington state prison officials 
involving a prisoner’s challenge to the 
loss of good time during a prison disci- 
plinary hearing. Jerry Balisok filed suit 
under 42 U.S.C. § 1983 challenging the 
loss of good time during a disciplinary 
hearing at the Washington State 
Penitentiary. District court judge 
Quakenbush stayed the lawsuit holding 
that Balisok could not challenge the 
hearing result under Heck v. Humphrey, 
114 S.Ct. 2364 (1994) [PLN, Septem- 
ber, 1994] because the hearing result had 
not been invalidated. The ninth circuit, 
in a one paragraph unpublished opin- 
ion, reversed and remanded holding that 
Heck does not control because Balisok 
was not challenging the lawfulness of 
his conviction. This defense by prison 
officials was explicitly rejected in 
Gotcher v. Wood, 66F.3d 1097 (9th Cir. 
1995). [ PLN , February, 1996.] 

The supreme court granted certio- 
rari to resolve the question: “"Does Heck 
v. Humphrey bar Section 1983 action 
brought by prisoner challenging prison 
disciplinary procedures under Due Pro- 
cess Clause that would necessarily imply 
invalidity of prisoner’s loss of good 
time?” The case will be heard during the 
supreme court’s next term which begins 
in October, 1996. See: Edwards v. 
Balisok, Case No. 95-1352. 

The supreme court granting certio- 
rari in this case is unusual because the 
majority ruling in Heck specifically said 
it did not apply to prison disciplinary 
hearings where the issue being chal- 


lenged was the means by which the good 
time was lost (i.e. the procedure em- 
ployed) and not the loss of good time 
itself. If the supreme court reverses its 
plain language in Heck it will mean that 
prisoners will no longer be able to seek 
relief in federal court under § 1983 for 
the loss of good time until or unless the 
disciplinary hearing had been invalidated 
somehow. In its last term the court de- 
cided Sandin v. Connor which held that 
due process protection only applied to the 
loss of good time [see August, 1995 
PLN]. 

Florida Good Time 

On May 13, 1996, the United States 
supreme court announced it would hear 
an appeal by a Florida state prisoner chal- 
lenging the cancellation of previously 
granted earned time credits. The court 
granted certiorari to answer only one is- 
sue: “Does the Ex Post Facto clause 
forbid a state to cancel a prisoner’s pre- 
viously granted early release credits and 
non-discretionary release date through 
the retroactive application of offense 
based exclusions for eligibility?” See: 
Lynce v. Mathis , Docket No. 95-7452. 

The case being appealed is an un- 
published ruling from the eleventh circuit 
that states, in its entirety: “Court denies, 
without comment, application for certifi- 
cate of probable cause to review district 
court’s denial of petition for habeas cor- 
pus filed by state prisoner who alleges 
that Ex Post Facto Clause of U.S. Con- 
stitution was violated by Florida’s 
retroactive application of 1992 amend- 
ment of provisional release credit statute 
to prisoner who, having been released 
early pursuant to pre-amended statute, 


was recommitted to prison pursuant to 
provision of 1992 amendment that for- 
bids award of provisional release credits 
to prisoners convicted of attempted mur- 
der.” 

It is interesting to note that two of 
the prison cases granted certiorari for the 
1996-97 session of the supreme court are 
unpublished appeals court rulings. In 
both cases there were other, published, 
cases that extensively discussed the same 
issue. PLN will report the ruling once it 
is issued sometime later in the year. 

Oklahoma Pre Release 

In the April, 1996, issue of PLN we 
reported Harper v. Young, 64 F.3d 563 
(10th Cir. 1995) where the appeals court 
held that a pre-parole conditional super- 
vision program that releases qualified 
parole eligible prisoners to work and re- 
side outside prison is similar enough to 
parole to create a due process liberty in- 
terest which required a hearing before a 
prisoner could be removed from it. On 
May 28, 1996, the supreme court an- 
nounced it had granted review. The 
question to be decided by the court: “Is 
pre-parole conditional supervision pro- 
gram, enacted pursuant to Okla.Stat. title 
57, Section 365 (Supp. 1990), more simi- 
lar to parole or to minimum security 
imprisonment, and is continued partici- 
pation in such program protected by the 
Fourteenth Amendment’s Due Process 
Clause?” 

Oral argument in the case will be 
heard sometime after the court recon- 
venes for its October, 1996-97 term. PLN 
will report the result once it is issued. 


GET SMART / BE A PLAYER 

If you work in a prison industry 
and want to greet your release date 
with a nice check, rather than just 
a bus ticket, send your name and 
address for free information about 
an exciting new program (for pris- 
oners only) (mutual funds) that 
will jump start your future. 

* Market Research and Survey* 

* P.O. Box 2980 * 

* Belleview, FL 34421-2980 * 


Chomsky Tape Available 


Noam Chomsky is America’s foremost dissident intellectual. He gives 
excellent, piercing analysis of American foreign and domestic policy and whose 
interests it serves. We have frequently recommended his books. Now, for a 
limited time PLN has a one hour radio version, on tape, of the movie Manufac- 
turing Consent: Noam Chomsky and the Media . Puzzled about media coverage 
on crime and its bias? Chomsky spells it out in the foreign policy' context. 

These are factory tapes made out of transparent plastic, they are not 
factory sealed. These were donated to PLN for use as a fund-raiser. To order 
tapes please send $10 per tape including shipping, to PLN and specify that you 
want the tape. This is a great buy with the money going to a worthy cause. 
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Supreme Court Reverses Court Access Case 


I n the June, 1995, issue of PEN 
we reported Casey v. Lewis , 43 
F.3d 1261 (9th Cir. 1994) in which a 
unanimous panel of the ninth circuit 
court of appeals affirmed most of a lower 
court ruling designed to ensure Arizona 
prisoners’ right of access to the courts. 
In Casey v. Lewis , 834 F. Supp. 1553 
(DC A Z 1992) [PLN, Vol.5, No. 5] the 
district court held that the Arizona 
DOC’s law libraries and legal assistance 
programs violated prisoners’ right of ac- 
cess to the courts. Specifically, the court 
held that the following areas were con- 
stitutionally deficient: the contents of 
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by Paul Wright 

the law libraries; the access to the librar- 
ies; legal assistance for prisoners who 
were illiterate or non-English speaking; 
library staffing, the indigence standard in 
order to receive legal supplies; the pho- 
tocopying policy that allowed the 
confidentiality of legal documents to be 
breached and limitations on prisoners’ 
phone calls to their attorneys. After ap- 
pointing a special master to assist in 
developing proper injunctive relief the 
court issued a permanent injunction re- 
quiring the ADOC to implement the legal 
access plan devised by the special mas- 
ter. The ADOC appealed, challenging the 
district court’s findings of fact and con- 
clusions of law, the scope of the injunctive 
relief ordered and the requirements that 
the ADOC pay the Special Master’s fees 
without being given an opportunity to 
object. The appeals court affirmed the 
court access portions of the lower court’s 
injunction and reversed that part dealing 
with the imposition of special master fees. 

The supreme court accepted review 
after Arizona and some 38 states peti- 
tioned for certiori. On June 24, 1996, the 
court issued its ruling, written by justice 
Antonin Scalia which reversed and re- 
manded the appeals court ruling. In doing 
so the court largely gutted what had until 
now been prisoners’ constitutional right 
of access to the courts as established in 
Bounds v. Smith, 430 US 817, 97 S.Ct. 
1491 (1977). ‘The importance of this 
right cannot be overstated. It is the right 
upon which all other rights depend.” Not 
only does the ruling largely overrule 
Bounds , it also effectively limits the abil- 
ity of prisoners to prevail on class action 


challenges to inadequate access to the 
courts. 

In this case the court held that the 
district court had not found enough in- 
stances of actual injury to justify 
systemwide relief. As a matter of stand- 
ing, prisoners alleging a violation of 
Bounds must show actual injury. Until 
now, injury was presumed if a “core” 
Bounds requirement (such as an inad- 
equate law library) was being challenged. 
The court justified its new ruling by stat- 
ing the courts’ role is to remedy past or 
imminent official interference with in- 
dividual prisoners’ presentation of 
claims to the courts; it is for the state 
and Federal governments to manage 
prisons in such a manner that official 
interference with the presentation of 
claims will not occur. The court used the 
analogy of a healthy prisoner challeng- 
ing inadequate medical care in a prison. 
The court used this analogy claiming the 
prisoners had assumed “the right at is- 
sue-the right to which the actual or 
threatened harm must pertain-were the 
right to a law library or to legal assis- 
tance. But Bounds established no such 
tight, any more than established 

the right to a prison hospital. The right 
that Bounds acknowledged was the (al- 
ready well-established) right of access to 
the courts. . . In the cases to which Bounds 
traced its roots, we had protected that 
right by prohibiting State prison officials 
from actively interfering with inmates’ 
attempts to prepare legal documents. . . or 
file them... and by requiring state courts 
to waive filing fees... or transcript fees., 
for indigent inmates.” 
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Court Access (Continued) 

The court held “Prison law librar- 
ies and legal assistance programs are not 
ends in themselves, but only the means 
for ensuring ‘a reasonably adequate op- 
portunity to present claimed violations 
of fundamental constitutional rights to 
the courts.’ 

“Because Bounds did not create an 
abstract, free-standing right to a law li- 
brary or legal assistance, an inmate 
cannot establish relevant actual injury 
simply by establishing that his prison’s 
law library or legal assistance program 
is sub-par in some theoretical sense. That 
would be the precise analogue of the 
healthy inmate claiming constitutional 
violation because of the inadequacy of 
the prison infirmary. Insofar as the right 
vindicated by Bounds is concerned, 
‘meaningful access to the courts is the 
touchstone,’... and the inmate must 
therefore go one step further and dem- 
onstrate that the alleged shortcomings 
in the library or legal assistance program 
hindered his efforts to pursue a legal 
claim. He might show; for example, that 
a complaint was dismissed for failure to 
satisfy some technical requirement 
which, because of deficiencies in the 
prison’s legal assistance facilities, he 
could not have known. Or that he had 
suffered arguably actionable harm that 
he wished to bring before the courts, but 
was so stymied by inadequacies of the 
law library that he was unable even to 
file a complaint.” 

The court stated that by encourag- 
ing “experiments” in Bounds it 
envisioned that programs would be 
implemented by prison officials and 
would remain in place until some pris- 
oner could demonstrate that a 
nonfrivolous legal claim had been im- 
peded or was being frustrated. “It must 
be acknowledged that several statements 
in Bounds went beyond the right of ac- 
cess recognized in the earlier cases on 
which it relied, which was a right to 
bring to court a grievance that the in- 
mate wished to present.... These 
statements appear to suggest that the 
State must enable the prisoner to discover 
grievances, and to litigate effectively 
once in court. . . . These elaborations upon 
the right of access to the courts have no 
antecedent in our pr e-Bounds cases, and 


we now 7 disclaim them. To demand the 
conferral of such sophisticated legal ca- 
pabilities upon a mostly uneducated and 
indeed largely illiterate prison popula- 
tion is effectively to demand permanent 
provision of counsel, which we do not 
believe the constitution requires.” 

Applied literally this means prison- 
ers can be denied law library access 
unless they are trying to prepare an ac- 
tionable criminal appeal (by referring 
only to direct appeals does the court seek 
to exclude post conviction remedies and 
habeas petitions?) or § 1983 action. 
Then, once the initial pleading is filed 
they can be denied law library access. 
The practical effect will be to leave pris- 
oner litigants with no ability to respond 
to pleadings and motions by state coun- 
sel. The court is silent as to what the 
illiterate and uneducated prisoners will 
need in order to ensure their meaningful 
access to the courts. Obviously a mere 
law library is insufficient to ensure their 


access to the courts and the court now 
says that assistance from counsel is not 
required. So what is left? One thing men- 
tioned approvingly by the court is the use 
of court provided forms that instruct pris- 
oners to cite only facts. The court noted 
that recent cases heard by the supreme 
court that were filed by pro se prisoners, 
Hudson v. McMillian and Sandin v. 
Connor , were filed on such forms. The 
court did not say that both of those cases 
were promptly dismissed by the district 
courts! As a practical matter, unless a 
prisoner can research the relevant 
caselaw applicable to their claim they 
will not know what facts are legally rel- 
evant to their appeal or their lawsuit. 
Given the fact that the supreme court has 
foreclosed many conditions of confine- 
ment issues from being filed in federal 
court as conditions of confinement suits 
(this includes medical malpractice, the 
slip and fall case they mentioned, loss of 
property, etc.,) this ruling may well have 
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the effect of leaving prisoners with no 
legal remedy for injuries they suffer that 
are not considered federal constitutional 
violations. 

By imposing an injury requirement 
the court then went on to specify it had 
to be a specific type of injury resulting 
from a frustrated legal claim. Namely, 
one involving either a direct appeal from 
the conviction for which the prison is in- 
carcerated or civil rights actions 
challenging unconstitutional conditions 
of confinement. The court made clear 
that law libraries need not be complete 
or have all subjects. “. . . . Bounds does not 
guarantee inmates the wherewithal to 
transform themselves into litigating en- 
gines capable of filing everything from 
shareholder derivative actions to slip and 
fall claims. The tools it requires to be 
provided are those that the inmates need 
in order to attack their sentences, directly 
or collaterally, and in order to challenge 
the conditions of their confinement. 
Impairment of any other litigating 
capability is simply one of the inciden- 
tal (and perfectly constitutional) 
consequences of conviction and incar- 
ceration. ” On its face this means 
prisoners facing paternity, forfeiture, di- 
vorce and any number of other 
proceedings are not entitled to law library 
access to defend against such claims. 
There are also cases where prisoners are 
sued by victims or the state and not pro- 
vided with counsel. This ruling leaves 
such prisoner defendants literally, sitting 
ducks for plaintiff and government 
attorneys. 

Applying this standard to the dis- 
trict court’s injunction in this case the 
court held the injunction was not sup- 
ported by the factual record. The lower 
court identified only two cases where il- 
literate and non-English speaking 
prisoners sustained harm from inad- 
equate court access. In doing so, the court 
also rejected prison officials’ claim that 
the state need provide such prisoners 
only with access to a well equipped 
prison law library. “This misreads 
Bounds , which as we have said guaran- 
tees no particular methodology but rather 
the conferral of a capability-the capabil- 
ity of bringing contemplated challenges 
to sentences or conditions of confinement 
before the courts. When any inmates, 
even an illiterate or non-English-speak- 
ing inmate, shows that an actionable 
claim of this nature w hich he desired to 
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bring has been lost or rejected, or that 
the presentation of such a claim is cur- 
rently being prevented, because this 
capability of filing suit has not been pro- 
vided, he demonstrates that the State has 
failed to furnish k adequate law libraries 
or adequate assistance from persons 
trained in the law,’ Bounds , 430 U.S. at 
828... Of course, we leave it to prison 
officials to determine how best to ensure 
that inmates with language problems 
have a reasonably adequate opportunity' 
to file non-frivolous legal claims chal- 
lenging their convictions or conditions 
of confinement. But it is that capability, 
rather than the capability of turning 
pages in a law library, that is the touch- 
stone.” 

When a district court finds a prison’s 
court access program is inadequate it 
must narrowly tailor its injunction to 
remedy such relief. [Readers will note 
that two months before this ruling was 
issued Clinton signed into law 7 the Prison 
Litigation Reform Act, see July, 1996, 
PIN, which severely limited the relief 
available to prisoners challenging uncon- 
stitutional conditions of confinement by 
limiting the relief judges could order and 
the duration of such relief. The court did 
not mention or discuss the PLRA in this 
case despite being informed of its appli- 
cation by U.S. Solicitor General Drew 
Days.] The court held the record in this 
case did not show enough widespread 
harm to prisoners’ court access to jus- 
tify the relief ordered by the court. “After 
the trial in this case, the court found ac- 
tual injury' on the part of only one named 
plaintiff, Bartholic; and the cause of that 
injury-the inadequacy which the suit 
empowered the court to remedy-was fail- 
ure of the prison to provide the special 
services that Bartholic would have 
needed, in light of his illiteracy, to avoid 
dismissal of his case. At the outset, there- 
fore, we can eliminate from the proper 
scope of this injunction provisions di- 
rected at special services or special 
facilities required by non-English speak- 
ers, by prisoners in lockdow n, and by the 
inmate population at large. If inadequa- 
cies of this character exist, they have not 
been found to have harmed any plaintiff 
in this lawsuit, and hence was not the 
proper object of this District Court’s 
remediation.” The court held that the 
record showed no evidence that in Ari- 
zona prisons illiterate prisoners could not 
obtain the minimal help they needed to 
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file particular claims they wished to bring 
before the courts. Because the constitu- 
tional violation was not shown to be 
systemwide the district court erred in 
granting a remedy beyond that necessary 7 
to provide relief to the two individual 
plaintiffs that had shown harm. The 
court did not discuss why established 
procedures in class action suits, where 
named representatives are used to show 
damages as representatives of all plain- 
tiffs in the class, was now being changed. 

The court termed the district court’s 
injunction as being “inordinately-indeed, 
wildly-intrusive” in the management of 
prisons by state officials. (The court ig- 
nored the fact that the defendants had 
largely, and as it turns out, successfully, 
resisted all prior less intrusive measures 
to remedy the court access violations 
experienced by Arizona prisoners.) The 
court noted that in Turner v. Safley , 482 
U.S. 78 (1987) it instructed federal courts 
to uphold prison regulations that violate 
prisoners’ constitutional rights as long 
as they are “reasonably related to legiti- 
mate penological interests.” Until now 7 
Turner had not been applied to court ac- 
cess claims, that too has changed. 

“The District Court here failed to 
accord adequate deference to the judg- 
ment of the prison authorities in at least 
three significant respects. First, in con- 
cluding that ADOC’s restrictions on 
lockdown prisoners’ access to law librar- 
ies were unjustified. Turner ’s principle 
of deference has special force with re- 
gard to that issue, since the inmates in 
lockdow n include The most dangerous 
and violent prisoners in the Arizona 
prison system,’ and other inmates pre- 
senting special disciplinary and security 
concerns.... The District Court made 
much of the fact that lockdown prison- 
ers routinely experience delays in 
receiving legal materials or legal assis- 
tance, some as long as 16 days,... but so 
long as they are the product of prison 
regulations reasonably related to legiti- 
mate penological interests, such delays 
are not of constitutional significance, 
even where they result in actual injury 7 
(w hich, of course, the district court did 
not find here.)” The court does not ex- 
plain this seemingly contradictory 
statement. First, prisoners must show 7 
actual injury before they can be state a 
claim for a violation of their right of ac- 
cess to the courts. Then, as long as the 
injury results from a prison policy the 
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Court Access (Continued) 

courts are powerless to remedy the situ- 
ation. As a practical matter, all systemic 
violations are the result of prison poli- 
cies. How this contradiction will be 
resolved by the lower courts remains to 
be seen, but in all likelihood the results 
will be even more diminished court ac- 
cess for prisoners. The court also faulted 
the lower court in this case for not al- 
lowing the defendants more input into 
the remedial order. 

Justice Clarence Thomas wrote a 
lengthy concurring opinion which essentially 
held there is no right to law libraries. He 
notes that as recently as 1950 the American 
Prison Association (now known as the 
American Correctional Association) 
recommended that prison officials de- 
liberately avoiding stocking any type of 
law books in their library facilities. 

Justices Souter, Ginsburg and 
Breyer filed an opinion concurring in 


part, dissenting in part with Scalia’s rul- 
ing but ultimately concurring in the 
judgment. Their main complaint was the 
majority opinion largely upended the 
standard for awarding relief in class ac- 
tion suits. These justices would have held 
that the injury shown by the named plain- 
tiffs w as enough to justify relief on a 
systemwide basis. They also disagreed 
w ith the standing requirement that pris- 
oners alleging a court access denial must 
show 7 actual injury. Justice Stevens filed 
the lone dissent in this case. See: Lewis 
v. Casey , 1996 WL 340797 (US) 116 

S.Ct. (1996). 

While some may say that the result 
of Lewis remains to be seen, it has to be 
characterized as a major defeat for pris- 
oners seeking to petition the courts for 
the redress of grievances. Arizona DOC 
director Terry Stewart made it pretty 
clear what Lewis means. He stated that 
as soon as the paperwork is finished in 
the case the Arizona DOC will eliminate 
the 34 separate prison law libraries it 


now maintains. He claimed the elimina- 
tion of the law libraries will save the state 
millions of dollars. When asked w hat 
would replace them he made vague re- 
marks about computerized research 
systems. This was ridiculed by Arizona 
prisoner rights advocate Donna Hamm 
w ho noted that the ADOC does not even 
allow 7 prisoners access to memory type- 
writers. What justice Thomas did not 
explicitly say in his concurring opinion 
is that pnsoncrats have historically been 
hostile to prisoners having access to the 
courts, especially when it comes to chal- 
lenging the conditions of their 
confinement which inevitably involve 
suits against the prison officials charged 
with maintaining the law 7 libraries or 
providing counsel to begin with. Judge 
Muecke, the judge who issued the origi- 
nal order in this case has recused himself 
after being the object of sustained attacks 
by now indicted Arizona governor Fife 
Symington. ■ 


ABA Wants Pro Se Litigation Info 


T he Bureau of Justice Assistance 
has awarded the American Bar 
Association a grant to develop a techni- 
cal-assistance manual to limit the 
burdens of pro se prisoner litigation 
while maintaining prisoners’ constitu- 
tional rights. The manual will include an 
assessment of the burdens w hich pro se in- 
mate litigation is placing on courts, 
correctional officials, and state attorneys 
general and provide recommendations to 
allev iate those burdens without undermin- 
ing prisoners’ constitutional rights. Chapters 
in the manual will, at a minimum, discuss 
the following areas: (1) the use of technol- 
ogy; (2) partial filing fees; (3) legal assistance 
programs; (4) early-case-evaluation hearings 
and other efficient case management pro- 
cesses and screening mechanism sfor pro se 
prisoner litigation; (5) administrative rem- 
edies; and (6) model forms. 

In gathering information for this 
project, project staff have solicited, and 
are receiving input and ideas from, pris- 
oner assistance organizations, DOC 
directors, state attorneys general, and a 
number of courts. They are also invit- 
ing feedback from prisoners themselves. 
In particular, the following information 
would be helpful: 

1. Comments and observations 
about the kinds and amount of burdens 


which pro se prisoner litigation is plac- 
ing on courts, correctional officials, and 
the attorney general in your state. 

2. Comments and observations 
about the benefits, if any, stemming from 
pro se prisoner litigation. 

3. Comments and observations re- 
garding the effectiveness of measures 
taken thus far in your state to limit the 
burdens of pro se prisoner litigation. (For 
example, is the administrative grievance 
process effective? Why or why not?) 

4. Your suggestions as to additional 
measures w 7 hich can and should be taken 
to limit the burdens of pro se prisoner 
litigation while ensuring that prisoners’ 
constitutional rights are protected. 

5. Examples of cases in which prison- 
ers’ claims were initially deemed frivolous 
but in which the prisoners later prev ailed 
once an attorney became involved in the 
case. Include the case citations or case 
names, docket numbers, and the name of 
the courts in which the cases were filed. 

6. Comments and observ ations re- 
garding w hether and the extent to which 
the assistance of jailhouse lawyers can 
provide other prisoners with “meaning- 
ful access” to the courts. 

7. The reason or reasons why more 
prisoners in your state do not turn to the 
state courts for redress. 


8. Sample forms that would be help- 
ful in the preparation or processing of 
pro se prisoner lawsuits. 

9. Your thoughts on the pros and 
cons of replacing prison law 7 libraries 
with “some minimal access to legal ad- 
vice and a system of court-provided 
forms,” an idea recently mentioned by 
the Supreme Court in Lewis v. Casey. 

10. Written descriptions of, or the 
identity of, any model programs and pro- 
cedures developed in the country to limit 
the burdens of pro se prisoner litigation 
which you would suggest we study. 

11. Any other recommendations 
concerning pro se prisoner litigation or 
other relevant information, including 
anecdotal information, which you be- 
lieve should be considered in the 
course of this study. 

The input that project staff receive 
from PLN readers will be extremely 
helpful in ensuring that the technical- 
assistance manual is balanced, accurate, 
and truly helpful in limiting the burdens 
of pro se prisoner litigation while pro- 
tecting prisoners’ constitutional rights. 
Please send the requested information to 
Lynn S. Branham, Institute of Govern- 
ment and Public Affairs, University of 
Illinois, 1007 West Nevada Street, 
Urbana, IL 61801. ■ 
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L ast month Paul announced our 
(much regretted) impending 
rate increase. A year ago we raised our 
Institutional rate from $35 to $50/yr, but 
our individual rate remained at $12/yr. 
This year, as of September 1, we are rais- 
ing the individual rate. We are also 
splitting the individual rate into two 
separate categories. As such, we will 
have several categories of subscribers: 

Prisoner - subscriptions are $ 1 5/yr. 
As in the past, we will accept postage 
stamps as payment. From now on, how- 
ever, we require a donation of no less 
than $5 at a time. Your subscription 
will be pro-rated, depending on your cir- 
cumstances, ability to pay, and our 
financial status. For a $5 donation you 
will receive at the very least four issues 
of PLN. To make things easier on ev- 
eryone, though, we ask that prisoners try 
to send the lull $15 in one payment for 
a 1-year subscription. 

Individual - The subscription rate 
for non-incarcerated persons is $20/yr. 
If you can possibly donate more, please 
do so. Extra donations from those who 
can afford to give more allow us to subsi- 
dize subscriptions for indigent prisoners 
in control units or on death row. 

Institutional/Professional - This rate 
remains at $50/yr and applies to law li- 
braries, wardens, DOC officials, 
organizations, libraries, attorneys, pro- 
fessors, and other professionals. 

Media Sponsor - We still invite 
subscribers to ‘'sponsor” a trial subscrip- 
tion for a media contact, judge, 
legislator, or any other person(s) in the 
media or criminal justice field whom you 
would like to expose to PLN. For the 
time being, this rate will remain the 
same as the prisoner rate. Send us the 
name and mailing address of the con- 
tact person whose subscription you 
would like to sponsor, along with $15 
(for 12 issues) or $7.50 (for 6 issues) and 
we’ll mail that person a ‘Tree trial” sub- 
scription. PLN will not let this person 
know who “sponsored” their subscrip- 
tion. If you want them to know that you 
are the one who paid for it, feel free to 
write them yourself and let them know. 

Bundles of PLN - Send three dol- 
lars and a return mailing label and we’ll 
send you a bundle of (appox.) 23 PLN' s 
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From the Editor 

by Dan Pens 

for you to pass out as samples. We en- 
courage PLN readers to distribute 
samples of PLN at meetings, rallies, con- 
ferences, or conventions. 

In the April “Notes From the Edi- 
tor” I asked readers to sponsor 
subscriptions for media contacts. So far 
the response has been pretty good. We 
have signed up about a dozen newspa- 
pers to free trial subscriptions paid for 
by PLN subscribers. Other PLN readers 
have sponsored subscriptions for legis- 
lators, judges, and local politicians. 
That’s a terrific idea! Is there a local 
politician in your area about whom you 
have thought, “Gee, what an idiot! 
Where do they get their information 
about prisons?! I wish this numbskull 
would read PLNC Well ... what are you 
waiting for? Send us their name and 
mailing address along with $7.50 or $15 
and your wish will come true. 

Before closing, Fd like to say a few 
words about one of my duties at PLN 
which I find particularly distressing. I 
often get letters from prisoners that be- 
gin with something like, “Please! You 
gotta help me!” A few of these letters are 
from whiners who complain about trivial 
issues (“Our inmate group had a banquet 
and the pigs wouldn’t let our people bring 
in fried chicken.”) For those, all I can 
say is, “Dial 1-800-Whaaaaa.” 

Most of the “Help Me” letters, how- 
ever, are about truly gut wrenching 
experiences of brutality, mistreatment, or 
medical horror stories. What makes it 
distressing for me is that (Paul or) I don’t 
have time to respond to most of these let- 
ters. Paul and I are so consumed with 
the amount of work required to get the 
PLN out the door each month, we sim- 
ply don’t have the time to become 
personally involved in each person’s 
struggle. If the person is a (paying) PLN 
subscriber, or encloses an S.A.S.E., I at 
least try to respond - even if I can offer 
nothing beyond words of support and 
encouragement. If the person isn’t aPLN 
subscriber and doesn’t enclose an 
S.A.S.E., the letter often goes in the 
trash. I hate doing that, but it’s really 
the only thing I can do. I only have 24/7 
to accomplish all of the work required to 
put out a month’s PLN. And as each 
month clicks by, there seems to be less 


and less time left over for doing other 
things. 

That’s all for this month. Enjoy this 
issue. Pass it along to a friend when 
you’re done — and encourage them to 
subscribe! ■ 


Book Review 

Discovery and Proof 
in Police Misconduct 

Review by Allan Parmelee 

L itigating any issue against a po- 
lice or prison official is tough 
based on the many loopholes built into 
the system for their benefit. Discovery 
& Proof in Police Misconduct Cases 
{D&PPMC) by Stephen Ryals, shows 
actual examples of the necessary el- 
ements of a complaint for various issues, 
and even includes examples of discov- 
ery and often overlooked sources of 
information. This book discusses in 
detail the pleading requirements and 
core elements of § 1983 claims with 
samples of most types of complaints rela- 
tive to police and prison guard 
misconduct. 

This book, compared to other legal 
resources, is easy to read and includes a 
level of detail even non-lawyers will 
easily understand. The D&PPMC dis- 
cussion of liability against supervisory 
officials and conspiracy claims is ex- 
plained together with sample motions to 
compel discovery 7 , and includes primary 7 
analysis of overcoming defense objec- 
tions to plaintiff discovery. D&PPMC 
also discusses expert witnesses and sta- 
tistical proof, along with the defense 
perspective that is important for a plain- 
tiff to understand. The book also includes 
a section on pretrial preparation and tak- 
ing a case to trial. 

To assist in bringing a case against 
law enforcement officers or prison 
guards, the samples and extensive case 
law provided make this book essential 
for any law library. Highly recom- 
mended. 669 pages, hardcover. Cost: 
$130.00. Order from: John Wiley & 
Sons, 1 Wiley Dr. Somerset, NJ 08875. 
(908) 469-4400. ■ 
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Notes from the Unrepenitentiary 

by Laura Whitehorn 


[Editor s Note: With this issue of 
PLN we introduce a new columnist, 
Laura Whitehorn , whose column will 
appear quarterly ( February ; May, Au- 
gust, and November). Laura is an 
anti-imperialist prisoner of war confined 
in the Federal Bureau of Prisons. When 
most people think of imprisonment, they 
reflexively form a mental image of male 
prisoners. A significant number of PLN 
readers, however, are women in state and 
federal prisons. We invited Laura to be- 
come a PLN columnist, in part, to give 
voice to the growing number of female 
prisoners in the U.S. We also hope that 
Laura's columns will raise the conscious- 
ness of all PLN readers to the plight of 
women prisoners, whose conditions of 
confinement and experiences of impris- 
onment are often more inhumane than 
that of male prisoners. Despite this, and 
despite the explosive growth in the popu- 
lation of female prisoners, they remain 
less visible than male prisoners. Along 
with John Midgeley s quarterly column, 
we now have a monthly guest columnist 
every month. Our third columnist will 
be Mumia Abu Jamal, whose first col- 
umn will appear in the Octiber issue.] 

W hat does it mean that women 
are the fastest growing seg- 
ment of the u.s. prison population? I 
won’t make your eyes glaze over by re- 
citing a string of statistics. If you are 
awake in this country today, you’ve seen 
the graphs and charts showing the bal- 
looning numbers of women locked up — 
for longer and longer sentences. 

To those of us already in prison, this 
means major over-crowding. Here at 
FCI-Dublin, three women live, sardine- 
style, in each cell originally designed to 
hold one. Simultaneous with the drastic 
cutting back of any decent educational 
or recreational programs, it means our 
daily lives resemble a cramped, over- 
heated, rush-hour trip on an antiquated 
New York City subway train — only you 
never arrive at your destination. 

For most of the young women com- 
ing into the prison system, it means all 
hopes of a better future for themselves 
and their children are shattered. In the 
federal system, there are still only three 
women’s prisons: Dublin, CA; Danbury, 


CT; and Tallahassee, FL. This means a 
woman may not be able to have a visit 
from her family and children for years 
on end, because she is hundreds or thou- 
sands of miles from home. Her family, 
already shouldering the financial burden 
of raising her children (if she has been 
lucky enough not to have her children 
taken by the state), is unlikely to have 
enough money to pay for a trip to visit. 
I don’t know if men prisoners are aware 
that women in prison receive far fewer 
visits and a lot less support than men do. 

For many of the younger women 
with long sentences, the option of having 
children is lost. A 21 year old imprisoned 
for a 20 yr sentence will have neither the 
energy nor the resources to bear and raise 
children when she is finally released. 
Most starkly, as Dr. Chinosole, activist/ 
scholar teaching at San Francisco State 
University recently pointed out, the in- 
carceration of massive numbers of Black 
and Latina women of child-bearing age 
means population control for those com- 
munities. No need for forced sterilization 
— just lock the women up. 

All of this has a big impact on soci- 
ety. Some basics: African-American and 
Latina women are the most likely to be 
those entering prison; Black women in 
particular come in facing long sentences. 
As we all know only too well, the gov- 
ernment is quite happy with this 
situation. They created it, and both Con- 
gress and the President refused to adjust 
the disproportionate sentences for crack 
as opposed to powder cocaine. 

So it goes without saying that the 
vast majority, proportionally, of women 
in prison are Black and Latina. Native 
American women are also imprisoned at 
rates far out of proportion to their num- 
bers in the u.s. population. Those are 
the communities most sharply affected 
by the increased incarceration of women. 
When large numbers of women go to 
prison, the community — and especially 
its ability to resist — is undermined. 
When the women are removed — espe- 
cially the younger women, who tend to 
be most radical — the backbone of the 
community is gone. Without the women, 
the culture, education, social fabric of the 
community is torn. The values of col- 
lectivity and cooperation are weakened. 


All of this constitutes genocide: the 
erosion and destruction of the people, the 
life, the culture, the ability to resist, of a 
nation — in this case, the New Afrikan 
or Black Nation, and the Mexicano, 
Puerto Rican, and other Latino nations 
colonized by the u.s. Dr. Mutulu Shakur 
Jalil Muntaquim, Sundiata Acoli, and 
other New Afrikan Prisoners of War have 
consistently shown how prisons in 
Amerikkka play a significant role in 
counterinsurgency and genocide. The 
rising numbers of women in prison 
means a qualitative heightening of this 
genocide. 

Supporting women in prison, break- 
ing the isolation between us and our 
communities, is an important link in the 
chain of resistance. And resistance is 
the only alternative to genocide. ■ 

Attorney Fees 
Awarded in Jail Suit for 
Attorney-Client Space 

C riminal defense attorneys filed 
suit against the Washington 
County Jail in Oregon claiming that the 
space available for client consultation 
violated their clients right to counsel by 
inhibiting full and free consultation be- 
tween clients and counsel; violated the 
attorneys’ right to practice their profes- 
sion according to the highest standard; 
and violates the plaintiffs’ right to free 
speech under the first amendment. The 
parties entered into a consent decree 
whereby the jail agreed to make attor- 
ney client spaces confidential and make 
more private space available to attorneys 
for those consultations. As prevailing 
parties the attorney plaintiffs sought, and 
were granted, attorney fees under 42 
U.S.C. § 1988. 

The court granted the plaintiffs 
$24,548.58 in attorney fees; $168.48 for 
costs and an additional $1,768.20 for 
time spent litigating the fee award. The 
court gives ample discussion to the stan- 
dard used in determining and awarding 
attorney fees to the prevailing party in a 
civil rights action. The court discussed 
the prevailing market rates for experi- 
enced attorneys in Oregon. See: Steinke 
v. Washington County, 903 F. Supp. 1403 
(DOR 1995). ■ 
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Prison Visitor Allowed to Refuse Search 


T he court of appeals for the state 
of Maryland held that prison 
visitors cannot be searched once they 
agree to turn back from a guard booth; 
detention of a prison visitor requires 
probable cause based on a reasonable, 
articulable suspicion that the visitor has 
engaged in criminal activity. 

Tyrone Gadson and a friend went 
to a Maryland state prison to drop money 
off for a prisoner. Driving along an ac- 
cess road to the prison Gadson was 
stopped at a "guard booth" next to the 
road. Gadson did not read three signs 
along the road stating that vehicles and 
visitors were subject to search. Upon 
being searched at the booth a state 
trooper told Gadson a dog would per- 
form a "drug sniff’ of his vehicle. 
Gadson told the trooper he objected to 
search and wished to leave the area. The 
request was denied. The dog alerted to 
the presence of drugs. Gadson admitted 
to the presence of contraband, and a 
search revealed marijuana, crack co- 
caine, an electronic scale and other drug 
paraphernalia. Gadson was charged in 
circuit court with drug possession and 
he filed a motion to suppress the evi- 
dence. The motion was denied and he 
appealed. The sole issue was whether 
the evidence should have been sup- 
pressed as the fruit of an illegal search. 
The appeals court held it should have 
and reversed Gadson’s conviction. 

The court held that Gadson’s deten- 
tion violated the fourth amendment of 
the U.S. constitution and article 26 of 
the Maryland Declaration of Rights. The 
court noted that the state has a legiti- 
mate interest in preventing the entry of 
drugs into its prisons, but that purpose 
is served when potential prison visitors 
agree to leave prison grounds. "The 
detection and seizure of narcotics gen- 
erally, although clearly a legitimate 
governmental interest, is beyond the 
scope of the articulated purpose of the 
prison checkpoint." The court held that 
once Gadson agreed to turn back and 
leave prison grounds he could have been 
detained by state police only if they pos- 
sessed "reasonable, articulable suspicion 
that there were drugs in Gadson’s truck." 
Because there was no such suspicion in 
this case, the detention was unreason- 
able. The court relied on cases involving 


airports, military installations and com- 
mercial aircraft which hold that 
individuals may be required to submit to 
a search or seizure prior to entry but the 
individual also retains the right to 
decline entry rather than submit. Nu- 
merous state and federal cases on this 
issue are cited. “...Gadson retained the 
right to turn around and leave until the 
point Trooper Prince informed him of the 
dog sniffing procedures. Upon learning 
that the dog sniff was required, Gadson, 


> Since 1991, Ohio’s corrections 
budget has grown by $527 million, a 110 
percent increase. Ohio now spends three 
times more money on state prisons than 
it does on grade school students. 

> Of 20,088 Maryland prisoners 
in 1994, 15,457 were black — a stagger- 
ing 76.9 percent. Ninety percent of the 
281 prisoners in Maryland’s Super Max 
prison (MCAC) in 1994 were black. 

> According to FBI statistics, in 
1992, the murder rates in states which 
have abolished the death penalty aver- 
aged 4.9 murders per 100,000 
population; states still using the death 
penalty averaged 9.1 murders per 
100,000 population. 

> The state of Ohio spent more 
than $34 million in riot related expenses 
stemming from the 11 -day 1993 Easter 
uprising at Lucasville. The $34 million 
includes costs of controlling the upris- 
ing, prosecuting 47 prisoners and 
repairing and renovating the prison. 

> James "Andy" Collins, former 
executive director of the Texas Depart- 
ment of Criminal Justice said, "The 
goddamn media did as much as anyone 
to build all those prisons [in Texas] be- 
cause they fanned the flames of public 
hysteria. The issue of crime has become 
entertainment. Turn on the TV. Cops, 
Rescue 911 . That kind of crap." — Texas 
Monthly , May ’96. 

> Business Week's annual Execu- 
tive Pay Report shows that in 1995 
average CEO salary 7 and bonus rose 18 


like the airline passenger who walks up 
to the airport gate and sees that he must 
submit his bags for an x-ray scan, re- 
tained the right to depart from the guard 
booth rather than submit." 

The court reversed and remanded 
the case to the county court for further 
proceedings, holding that the evidence 
should have been suppressed. See: 
Gadson v. State of Maryland, 668 A. 2d 
22, 341 Md. 1 (Ct. of Appeals of MD, 
1995). ■ 


percent to $1.65 million; and average 
CEO compensation (salary; bonus, and 
long-term compensation such as stock 
options) jumped by 30 percent to $3.75 
million. That comes to $75,000 a week, 
or $1,875 an hour. 

> A 1996 Census Bureau Report 
noted that in 1994 the bottom 40% of 
Americans received 12.5% of national 
income, an all-time low, while the top 
20% received a record high of almost half 
the national income. 

> "The principal contradiction 
between the oppressor and the oppressed 
can be reduced to the fact that the only 
way the oppressor can maintain his po- 
sition is by fostering, nurturing, building 
contempt for the oppressed." — George 
Jackson from Remembering the Dragon . 

> Karla Laughlin, McNeil Island 
Prison (WA) “Work Ethic Camp" pro- 
gram manager, quoted in a Seattle 
newspaper: "So much of what we’re talk- 
ing about is stuff parents never taught 
their kids. How to sit properly for fe- 
males; the barbaric behavior of males; 
the burping and farting. Sometimes I 
think it’s like they’ve all been raised by 
animals." 

> According to Harvard econo- 
mist Richard Freeman, the number of 
U.S. men incarcerated in 1993 was al- 
most 2% of the total number of men in 
the labor market. Public jobs for police, 
judges, prison guards and related jobs 
account for around 2% of U. S. ’s hill -time 
employment. ■ 
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Anti-Terrorism Act Terrorizes Habeas Petitioners 

by David Zuckerman 


[Editor 's note: A future issue o/PLN will 
report on the other aspects of the 
Cou n ter-Terrorism bill] 

E very election year, politicians 
compete to be “tougher on 
crime” than their opponents. In the last 
couple of decades, federal habeas corpus 
has generally been spared from this battle 
only because judges kept beating the poli- 
ticians to the punch. The Supreme Court 
has added restriction after restriction to 
the Great Writ, creating many traps for 
the unwary. 

Given the tiny number of prisoners 
successfully completing this obstacle 
course, it is hard to imagine how any- 
one could think habeas corpus was 
contributing to the crime problem. Nev- 
ertheless, Congress and the President 
decided that it was about time they took 
some credit for restricting prisoners’ 
rights. The result was the Anti-Terror- 
ism and Effective Death Penalty Act of 
1996, which was signed into law on 
April 24, 1996. The legal citations for 
the Act are Pub. L. 104-132, 1 10 Stat. 
1217. 

The Act amends 28 U.S.C. §§ 2241- 
2255 (the chapter in the U.S. Code 
concerning habeas petitions by state and 
federal prisoners) in several ways. It also 
adds an entirely new chapter to the U.S. 
Code, 28 U.S.C. §§ 2261-2266, entitled 
“Special Habeas Corpus Procedures in 
Capital Cases.” This article summarizes 
some of the major changes brought by 
the Act. Anyone considering filing a 
habeas petition should carefully read the 
entire Act as soon as possible. Most 
likely, the Act will be interpreted to ap- 
ply only to habeas cases filed after April 
24, 1996, and not to ones already pend- 
ing on that date. 

New Deadlines 

Before the Act, there was no statute 
of limitations for habeas petitions (al- 
though they could be dismissed if the 
state was prejudiced by a prisoner’s un- 
reasonable delay). Section 10 1 of the Act 
adds a new subsection to 28 U. S.C. § 
2244, which reads as follows: 

“(d)(1) A 1 -year period of limita- 
tion shall apply to an application for a 


writ of habeas corpus by a person in cus- 
tody pursuant to the judgment of a State 
court. The limitation period shall run 
from the latest of — 

“(A) the date on which the judgment 
became final by the conclusion of direct 
review or the expiration of the time for 
seeking such review; 

“(B) the date on which the impedi- 
ment to filing an application created by 
State action in violation of the Constitu- 
tion or laws of the United States is 
removed, if the applicant was prevented 
from filing by such State action; 

“(C) the date on which the constitu- 
tional right asserted was initially 
recognized by the Supreme Court, if the 
right has been newly recognized by the 
Supreme Court and made retroactively 
applicable to cases on collateral review; 
or 

“(D) the date on which the factual 
predicate of the claim or claims presented 
could have been discovered through the 
exercise of due diligence. 

“(2) The time during which a prop- 
erly filed application for State 
post-conviction or other collateral review 
with respect to the pertinent judgment 
or claim is pending shall not be counted 
toward any period of limitation under 
this subsection.” 

There will be much litigation over 
the interpretation of this subsection, but 
I can offer some educated guesses. You 
can think of this provision as a one-year 
timer which can be started, stopped, and 
re-started. The timer will generally start 
running when the conviction is “final” 
(when direct review is completed). This 
means in most cases that the first appeal 
has been denied by the state’s highest 
court, and the U.S. Supreme Court has 
denied a petition for a writ of certiorari 
(or the time for filing such a petition has 
passed). Although the timer can start 
running at a later time if subsection 
(d)(1)(B), (C), or (D) applies, it would 
be very risky to rely on any of those pro- 
visions. 

Subsection d(2) can stop the timer 
while a state post-conviction application 
is pending. (Such applications go by vari- 
ous names in different states. They may 
be called “state habeas corpus petitions,” 


“collateral attacks,” or “personal re- 
straint petitions.” Typically, they are the 
way to allege errors that rely on facts 
outside of the state court record.) This 
provision should be approached with 
caution, however. First, there is always 
the danger that the state court will find 
some defect in the application, raising 
the possibility that the federal court will 
later decide that there was no “properly 
filed” application. Second, the subsec- 
tion seems to apply only once the 
application has actually been filed; it may 
not exclude the time spent preparing the 
application. 

■ To illustrate the potential pitfalls of 
subsection d(2), imagine that the high- 
est court of your state denies your appeal 
on June 1, 1996, and the U.S. Supreme 
Court denies your petition for a writ of 
certiorari on November 1, 1996. Let’s 
assume that your state has a one-year 
time limit for filing an application for 
post-conviction relief You dutifully 
comply with that deadline, and present 
a carefully drafted application on Octo- 
ber 15, 1997. After considering your 
application, the state court denies it on 
December 1, 1997. How much time do 
you have to file a federal habeas peti- 
tion? 

It’s tempting to say that you have 
one year, since you complied with all the 
state rules for filing a post-conviction 
application. It is likely, though, that a 
federal court would find that you have 
only two weeks left, since the federal 
timer was running from the date certio- 
rari was denied to the date you actually 
filed your post-conviction application. 

Unfortunately, filing a state post- 
conviction application is often essential, 
since many claims cannot be raised ef- 
fectively on direct appeal, and a federal 
court cannot grant a writ of habeas cor- 
pus on a claim unless it was fairly 
presented to the state court first. See: 
28 U.S.C. § 2254, as amended by sec- 
tion 104 of the Act. Also, the petitioner 
will generally not get an evidentiary 
hearing in federal court if he has “failed 
to develop the factual basis of a claim in 
State court proceedings.” 28 U.S.C. § 
2254(e)(2), as amended by section 104 
of the Act. This places prisoners in a 
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“Catch-22:” they must prepare thorough 
state post -conviction petitions (which 
often require factual investigation) to 
qualify for federal habeas relief on cer- 
tain claims, but if they spend too much 
time preparing the state petitions, the 
federal timer may run out. 

What if your state review was com- 
pleted long before April 24, 1996, the 
day the Act went into effect, but you had 
not yet filed a federal habeas petition? 
It is very unlikely that the Act would be 
interpreted to “extinguish” your poten- 
tial habeas claim. Most likely, the courts 
will rule that the federal timer cannot 
start running until the effective date of 
the Act, even for convictions that became 
final long before that. This would give 
most prisoners at least until April 24, 
1997 to file petitions. A less likely pos- 
sibility is that the courts will say that 
prisoners have only a “reasonable” time 
(perhaps six months) after April 24, 
1996, to file their claims. 

“Opt-In” Provisions 

Prisoners sentenced to death have 
much more at stake and generally have 
more complicated cases than others. 
Nevertheless, the Act gives some of them 
less time to prepare and litigate their 
habeas petitions. Section 107 of the Act 
creates a new Chapter 154 to Title 28 of 
the U.S. Code. According to the new 
28U.S.C. § 2261: 

“(b) This chapter is applicable if a 
State establishes by statute, rule of its 
court of last resort, or by another agency 
authorized by State law, a mechanism 
for the appointment, compensation, and 
payment of reasonable litigation ex- 
penses of competent counsel in State 
post-conviction proceedings brought by 
indigent prisoners whose capital comic- 
tions and sentences have been upheld on 
direct appeal to the court of last resort 
in the State or have otherwise become 
final for State law 7 purposes. The rule of 
court or statute must provide standards 
of competency for the appointment of 
such counsel.” 

In other w ords, if a State wants the 
federal courts to hurry up with its capi- 
tal cases, it can “opt-in” to Chapter 154 
by providing reasonable resources to 
death-row prisoners during their state 
post-conviction litigation. When Chap- 
ter 154 applies, a prisoner has only six 
months instead of one year to file a ha- 


beas petition, and the federal court must 
generally rule on the petition within six 
months of the time it is filed. 

Standard of Review 

Until now, a federal court could gen- 
erally reverse a w rong decision of a state 
court concerning the legal interpretation 
of the federal constitution. (At least, as 
long as the state court ruling was wrong 
at the time it was made.) Now, the state 
court has to be really wrong. 28 U.S.C. 
§ 2254(d), as amended by section 104 of 
the Act, reads as follows: 

“(d) An application for a writ of ha- 
beas corpus on behalf of a person in 
custody pursuant to the judgment of a 
State court shall not be granted with re- 
spect to any claim that was adjudicated 
on the merits in State court proceedings 
unless the adjudication of the claim — 
“(1) resulted in a decision that was 
contrary to, or involved an unreasonable 
application of, clearly established Fed- 
eral law, as determined by the Supreme 
Court of the United States; or 

“(2) resulted in a decision that was 
based on an unreasonable determination 
of the facts in light of the evidence pre- 
sented in the State court proceeding.” 

It is not at all clear how 7 federal 
courts will go about applying this new 
standard. 


Second or 

Successive Petitions 

The Act makes it even more diffi- 
cult than it already was to file a new habeas 
petition after one or more have previously 
been denied. Subsections 106(b)(1) and 
(b)(2) specify the conditions under w hich 
claims in second or successive applica- 
tions must be dismissed, amending 28 
U.S.C. § 2244(b) to read: 

“(1) A claim presented in a second 
or successive habeas corpus application 
under section 2254 that was presented 
in a prior application shall be dismissed. 

“(2) A claim presented in a second 
or successive habeas corpus application 
under section 2254 that was not pre- 
sented in a prior application shall be 
dismissed unless — 

“(A) the applicant shows that the 
claim relies on a new rule of constitu- 
tional law, made retroactive to cases on 
a collateral review by the Supreme Court, 
that was previously unavailable; or 


“(B)(i) the factual predicate for the 
claim could not have been discovered 
previously through the exercise of due 
diligence; and 

“(ii) the facts underlying the claim, 
if proven and viewed in light of the evi- 
dence as a whole, would be sufficient to 
establish by clear and convincing evi- 
dence that, but for constitutional error, 
no reasonable fact finder would have 
found the applicant guilt} 7 of the under- 
lying offense.” 

This means that it is now 7 apparently 
impossible to raise the same claim twice, 
and terribly difficult to raise a new 7 claim. 

Subsection 106(b)(3) creates a “gate 
keeping” mechanism for the consider- 
ation of second or successive applications 
in district court. The prisoner must file 
in the court of appeals a motion for leave 
to file a second or successive habeas ap- 
plication in the district court. A 
three-judge panel has 30 days to deter- 
mine whether “the application satisfies 
the requirements of” Section 106(b). 
106(b)(3)(E) specifies that “[t]he grant 
or denial of an authorization by a court 
of appeals to file a second or successive 
application shall not be appealable and 
shall not be the subject of a petition for 
rehearing or for a writ of certiorari.” 

The United States Supreme Court 
rushed to uphold these provisions in 
Felkerv Turpin , No. 95-8836 (U.S., June 
28, 1 9%). A very faint “silver lining'’ of this 
ruling is that the Supreme Court re-affirmed 
its original jurisdiction over habeas pe- 
titions. In other words, it is still possible 
to file a petition directly in the United 
States Supreme Court even if the Court 
of Appeals has found it to be barred. The 
Supreme Court pointed out, though, that 
such petitions are “rarely granted.” 

The bottom line is that federal courts 
will not even consider a second or suc- 
cessive habeas petition except under 
extremely limited circumstances. This 
means that prisoners must be more care- 
ful than ever to make the first habeas 
petition as strong and complete as pos- 
sible. Of course, this creates another 
“Catch-22” since prisoners must now 7 
hurry to file their first habeas petitions 
within tight deadlines set by the Act. 

Bottom Line 

The Act does not eliminate the 
power of a federal judge to overturn an 
unconstitutional state conviction, but it 
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Habeas (Continued) 

certainly makes it more difficult to get 
such a claim into court. The Act affects 
not only federal habeas litigation itself, 
but also the way that state litigation must 
be conducted in order to preserve claims 
for federal review. Any prisoner who has 
not yet filed a federal habeas claim 
should review the Act carefully, no mat- 
ter what stage of appeal he is in.> 

[David Zuckerman is a Seattle 
criminal defense attorney ; ] 

5th Circuit 
Bars Ad Seg Claims 

T he court of appeals for the fifth 
circuit has held that in the w ake 
of Sandin v. Connor , 115 S.Ct. 2293 
(1995) administrative segregation does 
not constitute a deprivation of any con- 
stitutionally protected liberty interest. 
Rolando Pichardo is a Texas state pris- 
oner. Prison officials placed him in 
administrative segregation claiming he 
is a member of the Texas Syndicate. 
Pichardo denies any gang affiliation and 
claimed that prison officials had abused 
their discretion in placing him in ad seg. 
After a Spears hearing the district court 
dismissed the complaint holding it was 
legally frivolous. The appeals court, in a 
brief ruling, affirmed. 

The appeals court rejected the con- 
tention that Texas prison policies 
governing prisoners’ placement in ad seg 
create any type of liberty interest. “In Sandin, 
the Court held that the petitioner’s 'disci- 
pline in segregated confinement did not 
present the type of atypical, significant 
deprivation in which a state might con- 
ceivably create a liberty interest.’ In the 
wake of Sandin , as we recently have held, 
'administrative segregation, without 
more, simply does not constitute a dep- 
rivation of a constitutionally cognizable 
liberty interest.’” See: Pichardo v. 
Kinker, 73 F.3d 612 (5th Cir. 1996). 

In Luken v. Scott , 71 F.3d 192 (5th 
Cir. 1995) the court rejected a Texas 
prisoner’s claim that his ad seg place- 
ment deprived him of the opportunity to 
earn good time credits and that that loss 
constituted a constitutionally cognizable 
liberty interest. At this point it appears 
that absent retaliation claims Texas state 
prisoners have no federal court remedy 
for being placed in ad seg. ■ 


Publications Review 

by Paul Wright 


P eriodically we like to inform our 
readers of other publications out 
there that are informative and helpful to 
those interested in prison issues. On the 
last page of each issue we plug those pub- 
lications that are of interest to a national 
audience and focus on prisoner rights. 
One of the keys to effective activism is 
being informed of what is going on, both 
locally, nationally and even internation- 
ally. All of the publications listed below 
help do this. If you can afford it you 
should subscribe to all of them. 

Correctional Law Reporter: a 16 
page magazine published six times a 
year, CLR is edited by Loyola Law pro- 
fessor Fred Cohen and former WA A AG 
Bill Collins. Each issue contains an over- 
view of court decisions, analyzes trends 
within the courts and reports on litera- 
ture available. CLR has devoted 
considerable space lately analyzing the 
impact of the supreme court’s Sandin v. 
Conner decision. The editor’s view is 
that prison litigation serves an impor- 
tant role in maintaining humane prisons. 
Subscriptions are $129.50 a year for six 
issues. Write: Civic Research Institute, 
4490 Route 27, RO. Box 585, Kingston, 
NJ 08528. 

Corrections Compendium: is a 

monthly 32 page magazine that contains 
a mix of articles, national and interna- 
tional news, resources and conference 
updates. The highlight of this publica- 
tion is that each issue contains an 
exhaustive state by state (including 
Canada as well) survey on a selected 
topic. Each month they send a detailed 
survey to all prison systems and then they 
compile the results. Past surveys have 
included prisoner privileges, death pen- 
alty, sex offender treatment, prison 
violence and escapes, prison health care, 
prison phone services, prisoner educa- 
tion, population projections, prison 
construction and funding, corrections 
budgets and much more. The informa- 
tion is original, innovative and not found 
anywhere else. Well worth a subscrip- 
tion at $60 a year. Contact: Cega 
Publishing, Dept. CC, PO. Box 81826, 
Lincoln, NE 68501-1826. 1-800-255- 
2382. 

Corrections Digest: is a weekly ten- 
page newsletter. It easily contains the 


most information on prison news in a 
concise, easy to read format. It does not 
cover much in the way of court rulings 
but it is filled with legislative news, re- 
ports, studies, death penalty news, and 
more. It bills itself as "The only inde- 
pendent news service for the corrections 
professional.” PLN readers will note that 
we frequently cite Corrections Digest as 
a source for news articles. If you can af- 
ford it you should subscribe. Rates are 
$345.00 a year. Contact: Washington 
Crime News Services, 5724 Hwy. 280 
East, Birmingham, AL 35242-6818. 1- 
800-633-4931. 

CounterPunch: is a bi-weekly 
newsletter edited by Alexander Cockbum 
and Ken Silverstein. Their byline says 
"Tells the Facts and Names the Names” 
which sums up their investigative jour- 
nalism. While not specifically prison 
oriented they do cover prison related top- 
ics, political corruption, scandal and 
sleaze. Past scoops include Washington 
prisoners being used to elect "tough on 
crime” Republicans, Chase Manhattan 
bank executives calling for the crushing 
of Mexican insurgents, and more. Any- 
one with an interest in current affairs will 
benefit from CounterPunch, Subscrip- 
tions are $40 a year for individuals; $22 
a year for low income. They welcome 
tips, information and suggestions. Con- 
tact: CounterPunch, P.O. Box 18675, 
Washington D.C. 20036. 

Covert Action Quarterly: is a 
slick, well produced quarterly magazine 
that focuses on investigative journalism 
covering every thing from government 
repression, espionage, environment, 
politics and more. People interested in 
prisons will find that it frequently cov- 
ers prison labor and other issues, as well 
as police accountability, in a detailed, 
incisive manner. It frequently scoops the 
corporate media on topics of importance. 
Subscriptions are $22 a year. Contact: 
CAQ, 1500 Massachusetts Ave., NW # 
732, Washington D.C. 20005. 

Directory of Programs Serving 
Families of Adult Offenders is a 34 
page directory compiled by the Family 
and Corrections Network. Copies are 
available for free from; National Insti- 
tute of Corrections Information Center. 
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1860 Industrial Circle, Suite A, 
Longmont, CO 80501, 1-800-877-1461. 

F.E.A.R. Chronicles: is the quar- 
terly magazine of Forfeiture Endangers 
American Rights, a national civil rights 
group that focuses on combating the in- 
justices of civil and criminal forfeiture 
laws. Each issue covers recent court de- 
cisions in forfeiture cases, legislative 
activity, lobbying, news and more. The 
best single source of forfeiture activism 
around. FEAR has chapters across the 
country and also publishes a book on 
challenging forfeitures. This is an im- 
portant and developing area of law. 
FEAR membership, which includes a 
subscription, is $35 a year. Contact: 
FEAR, 20 Sunnyside, Suite A-204, Mill 
Valley, CA 94941.(415) 388-8128. 

Florida Prison Legal Perspec- 
tives: is an excellent newsletter aimed 
at Florida prisoners, their families, sup- 
porters and general public. Each issue 
contains court rulings, administrative 
developments and news about the 
Florida DOC. It also includes resources 
and other information. All Florida pris- 
oners should get this zine. Activists from 
other states should order this and use it 
as a blueprint for publishing similar 
newsletters in their state. Ideally, there 
should be an FPLP published by prison- 
ers in all 50 states! Subscriptions cost 
$5 for prisoners, $10 for free people and 
$25 for institutions, from: FPLP, PO. 
Box 660-387, Chuluota, FL. 32766. 

Freedomway s: is the bi-monthly 
newsletter of the Prison & Jail Project, a 
religious grassroots group which focuses 
attention on prisons and jails in Geor- 
gia. Past issues have covered topics as 
diverse as opposing construction of more 
jails and prisons, the death penalty, the 
inherent unfairness of the criminal jus- 
tice system, avoidable deaths in the jails, 
lack of medical care and conditions of 
confinement. For the 1996 summer 
Olympics the Project printed and will be 
distributing a special edition of 
Freedomways to distribute to tourists and 
visitors depicting the reality of the GA 
prison system. Subscriptions are $10 a 
year. Contact: Prison & Jail Project, P.O. 
Box 6749, Americus, GA 31709. 

Journal of Prisoners on Prisons: 
is a 70 page magazine published bian- 
nually that, like the title implies, 
contains the writings of prisoners on 
prisons. Edited by Canadian criminol- 
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ogy professor Bob Gaucher, each issue 
contains essays and articles by prison-, 
ers, many of whom are PLN contributors, 
on prison related topics. While published 
in Canada, many of the articles are writ- 
ten by American prisoners. JPP aims at 
encouraging research on issues related 
to crime and punishment, prisoners and 
ex-prisoners. It does not run fiction or 
poetry. Subscriptions are $4.00 for pris- 
oners; $7 for low income; $10 for 
individuals and $20 for institutions. Con- 
tact: JPP, Box 54, University Centre, 
University of Manitoba, Winnipeg, R3T 
2N2, Canada. 

Law Enforcement News: is a 12 
page bi-weekly tabloid published by the 
John Jay College of Criminal Justice and 
is aimed at people involved in law en- 
forcement. That said, it frequently covers 
police corruption, law enforcement tech- 
nology, police news, courts and other 
topics of interest to criminal justice con- 
sumers. Subscriptions are $20 a year. 
Write: LEN, 899 10th Ave., New' York, 
NY 10019. 

Minnesota Subcommittee- 
Prison Law Project is a quarterly 
newsletter by the MN National Lawyers 
Guild which is aimed at covering chal- 
lenges to various anti-prisoner laws 
recently passed by the MN legislature. A 
lot of the legislation in question is that 
aimed at prisoner litigants and will be of 
interest to prisoners in other states liti- 
gating similar issues. For subscription 
information contact: Charles Long, MN 
NLG, 424 West Fifth St. Suite 5, Red 
Wing, MN 55066. 

Newsline: is the monthly magazine 
published by the People w ith AIDS Coa- 
lition in New York. It is an excellent 44 
page magazine filled with valuable in- 
formation on AIDS, preventing its 
spread, treatment options and more. The 
September, 1995, issue focused on AIDS 
in prison. Articles included AIDS in NY 
prisons, Prisoners with AIDS (PWA) sup- 
port groups, harm reduction in prison, 
resources for PWAs and more. Subscrip- 
tions are free to prisoners. Contact: 
Newsline, 50 West 17 St. 8th FL New 
York, NY 10011. 1-800-828-3280. 

Pelican Bay Prison Express: is an 
irregularly published 48-page magazine 
which focuses on conditions at the Peli- 
can Bay state prison in CA. It is an 
independent citizens’ group formed in 
1991 in response to the massive human 
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rights abuses taking place at that prison. 
Among the group’s goals are the end of 
long term solitary confinement in CA 
prisons and the closing of the Pelican 
Bay control unit. Each issue of their well 
written magazine contains a wealth of 
information on control units, C A prison 
issues, including the struggle by women 
prisoners to get adequate medical care, 
CA legislation, and political activism 
around prison issues. My only complaint 
is it doesn’t come out more often! Sub- 
scriptions are $5 for prisoners; $15 for 
individuals and $35 for institutions. Con- 
tact: PBIP, 2489 Mission St., # 28, San 
Francisco, CA 94110. 

The Bridge: is the bi-monthly 
newsletter of the Prisoners’ Self Help 
Legal Clinic in New Jersey. While it is 
aimed at New Jersey prisoners and in- 
cludes developments in state courts 
(including small claims, appellate, 
county level, etc.), it contains legal in- 
formation useful to prisoners 
everywhere, especially in the third cir- 
cuit. It also contains legislative and 
political information affecting prisoners 
in New Jersey. I find each issue infor- 
mative and helpful. The important thing 
is that their emphasis is on educating 
prisoners so that we can help ourselves 
through the legal system rather than rely 
on others. To subscribe send a donation 
to. Prisoners’ Self Help Legal Clinic, 2 
Washington Place, Newark, NJ. 07102. 

The NLG Practitioner: is a quar- 
terly magazine published by the National 
Lawyers Guild. This review concerns 
their special 1995 Prisoner’s Issue which 
are two editions that focus exclusively 
on prisoner rights and the socio-eco- 
nomic context the current wave of 
repression is riding on: The two-issue set 
covers habeas corpus litigation and civil 
rights litigation. Extensively footnoted 
with a wealth of information this is a 
“must” for the library of any prisoner 
activist, attorney or jailhouse lawyer. The 
two volume set costs $13, ask for the 
“Special Issue: Prisoners 1995: Law and 
Policy.” Contact: The Guild Practitioner, 
P.O. Box 46205, Los Angeles, CA 
90046. 

Turning Point: is the quarterly 
newsletter of the Missouri chapter of 
CURE. Each issues focuses on commen- 
tary and news affecting prisoners and 
their supporters in the MO DOC. It fre- 
quently discusses death penalty and MO 
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state law decisions as well. Subscriptions 
are $2 for prisoners; $10 for individu- 
als; $25 for organizations. Write: MO 
CURE, RO. Bo 29041, St. Louis, MO 
63112. 

Underground: is the quarterly 
magazine of the North American Ani- 
mal Liberation Front Supporters Group. 
They are dedicated to ending the exploi- 
tation of animals by any means necessary. 
Issues focus on militant actions around 
the world taken against furriers, vivisec- 


tionists, factory farms, etc. It also in- 
cludes sections on prisons and prisoners 
support, especially for those captured and 
imprisoned as a result of their animal 
liberation activities. They also have other 
publications and information available. 
At a time when most of the mainstream 
“environmental” groups have sold out to 
corporate interests the ALF is an inter- 
national grassroots efforts to make 
animal exploiters accountable for their 
actions. Send donation to: NA-ALFSG, 
P.O. Box 8673, Victoria, BC. V8X 3S2, 
Canada. ■ 


Beating Shackled Prisoners States Claim 


A federal district court in Geor- 
gia held that the eighth amend- 
ment prohibits the beatings of handcuffed 
and shackled prisoners. Federal prison 
employees are not immune to state law 
claims of assault and battery. The case 
involves two federal prisoners at the US 
Penitentiary in Atlanta, GA. They were 
housed in the prison segregation unit and 
got drunk and became belligerent with 
prison staff. A prison riot team came to 
move the prisoners to different cells and 
they violently resisted. After being sub- 
dued and handcuffed they were dragged, 
face down, several hundred feet and 
down some stairs. Once in new cells they 
were ruthlessly beaten, kicked and 
stomped by prison guards. The prison- 
ers filed suit contending the beating and 
a lack of medical care afterwards, vio- 
lated their eighth amendment rights. The 
district court granted the defendants’ 
motion for summary 7 judgment in part 
and denied it in part. 

The court analyzed the plaintiffs’ 
claims solely under the eighth amend- 
ment holding that the fifth amendment 
provides no additional protections to 
prisoners. The court noted that had this 
claim involved the use of force employed 
to remove the plaintiffs from their cell it 
would have granted summary judgment 
in favor of the defendants. But the de- 
fendants denied beating the prisoners 
after they were shackled and the court 
held this created a genuine issue of 
material fact precluding summary judg- 
ment. Several guards claimed they were 
entitled to summary judgment because, 
even though no beatings occurred, they 
were only onlookers. The court rejected 
this argument citing numerous cases 


holding that prison guards, like police, 
have a duty to intervene when they, are 
present and witness a beating or other 
constitutional violation. 

The court held the defendants were 
not entitled to qualified immunity be- 
cause the law was sufficiently well 
established that any reasonable prison 
employee would know that beating a 
shackled prisoner was unlawful. Like- 
wise, the law' was clear “that an officer 
must intervene when he is aware that 
another officer is using excessive force 
on an inmate or suspect and when he has 
a reasonable opportunity to intervene.” 
The court held that given the disputed 
factual issues a trial was required. 

The prisoners’ claim that they were 
denied medical care until some 36 hours 
after the beating was dismissed because 
the record was devoid of any evidence 
as to what their medical condition actu- 
ally was. To prevail on a medical 
indifference claim the plaintiff has to 
provide evidence showing they had a 
“serious medical need.” 

The court rejected the defendants’ 
claim that they were immune from suit 
for state law claims because they were 
acting within their discretionary' author- 
ity. It held that Georgia state law' does 
not provide immunity to government of- 
ficials whose conduct shows a “willful 
intention to inflict the injury, or else was 
so reckless or so charged with indiffer- 
ence to the consequences... as to justify 
the jury in finding a wantonness equiva- 
lent in spirit to actual intent.” Federal 
prisoners suing BOP personnel may wish 
to include state law claims against the 
defendants as it would allow additional 
grounds of recovery. See: Ruble v. Ring. 
911 F. Supp. 1544 (ND GA 1995). ■ 
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Canada’s Prison 
Chief Resigns 

T he head of Canada’s prison ser- 
vice resigned immediately after 
a report was released April 1 , 1 996, about 
the abuse of female prisoners at the 
Kingston Prison for Women in April of 
1994. “I have come to the conclusion 
that a change in leadership would be the 
best course of action at this point in 
time,” John Edwards wrote in his resig- 
nation letter to the Prime Minister. 

His resignation comes after a Cana- 
dian judge assigned to investigate the 
1994 Kingston incident criticized the 
prison service, saying it gets away with 
breaches of individual rights that judges, 
lawyers and the courts never do. 

The judicial inquiry was de- 
manded by an outraged public who 
viewed a videotape broadcast on CBC 
television. The tape showed male 
prison guards, dressed in intimidat- 
ing black “ninja” goon-squad gear, 
beating and forcibly strip searching 
female prisoners at the Kingston Prison 
for Women. One prisoner had her bra 
sliced off by a guard. 

The incident occurred several days 
after six women prisoners had been 
thrown into segregation cells. The six 
were denied contact with their lawyers 
and were not allow ed out of their seg cells 
even for an hour of daily exercise. In 
solidarity and protest, the other women 
in the prison began to set fires, throw 
human waste, make threats and attack 
guards. A male emergency response 
team (A.K.A. ninja goon squad) from 
another prison was called in specifically 
as a show of brute force. 

Judge Louise Arbour conducted the 
inquiry and authored the April 1 report, 
stating in part: “The facts of* this inquiry 7 
have revealed a disturbing lack of 
commitment to the ideals of justice 
on the part of the Correctional Ser- 
vice,” 

She said the entire 1994 incident 
could have been avoided if Kingston 
prison officials had handled the seg- 
regation incident according to the 
law in the first place. The decision 
to bring in the male emergency re- 
sponse team was also cited as clearly 
unlawful. ■ 

Source: Corrections Digest 
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U.S. Supreme Court to Hear 
Kansas Civil Commitment Case 


I n 1990, the year PLN began pub- 
lishing, the Washington State leg- 
islature passed the country’s first civil 
commitment law. Dubbed the “Sexual 
Predator Law,” it empowered the state 
to institute civil proceedings against pris- 
oners nearing the end of their terms of 
confinement. The civil proceeding is 
used to determine if the prisoner suffers 
from a mental abnormality or personal- 
ity disorder which makes the person 
likely to engage in predatory acts of 
sexual violence. Upon such a finding, 
the prisoner no matter that he may have 
served his entire prison sentence day-for- 
day — is indefinitely committed to a 
“secure facility” in what amounts to pre- 
ventative detention for crimes that he 
may commit at some future date. 

Over the past six years, PLN has 
followed the law’s progress and reported 
the outcomes of various challenges to it. 
The Washington law was upheld by the 
Washington Supreme Court and later 
ruled unconstitutional by a federal dis- 
trict court in Seattle. That case is 
currently under appeal in the ninth cir- 
cuit. 

After the Washington Supreme 
Court upheld the controversial law, sev- 
eral other states confidently passed 
similar laws. Kansas and Wisconsin 
passed virtual “clones” of the Washing- 
ton law; Minnesota, California and 
others passed similar laws. 

On March 1, 1996, the Kansas Su- 
preme Court held that the Kansas civil 
commitment law violates the Due Pro- 
cess Clause of the Fourteenth 
Amendment to the United States Con- 
stitution. 

Also before the court were the is- 
sues of whether the law violates the 
double jeopardy clause by twice punish- 
ing prisoners for the same crime, the 
equal protection and procedural due 
process clauses of the fourteenth amend- 
ment, and the ex post facto clause of the 
fifth amendment. The Kansas Supreme 
Court based its ruling entirely on their 
analysis of substantive due process. The 
court concluded that having so held, “we 
need not consider the other issues raised 
by [the plaintiff! in this appeal.” The dis- 


sent offers a detailed analysis of the other 
issues in their portion of the opinion. 

The Kansas Supreme Court’s sub- 
stantive due process analysis in this case 
does not differ greatly from that of the 
U.S. district court in Seattle in Young v. 
Weston , 898F.Supp. 744 (D. Wash. 1995) 
[PLN Vol. 6 No. 11]. Rather than repeat 
that analysis here, readers should refer 
to the November ’95 issue of PLN. 

On June 17, 1996, the U.S. Supreme 
Court granted cert and consolidated the 
case. Case # 95-1649, Kansas v. 
Hendricks , will answer; “(1) Does Kan- 
sas’ sexually violent predator act [S VPA] 
violate substantive due process prin- 
ciples? (2) What level of constitutional 
scrutiny applies to claims that civil con- 
finement of sexually violent predators for 
care and treatment deprives such persons 
of liberty interest in violation of Substan- 
tive Due Process principles?” 

Case # 95-9075, Hendricks v. Kan- 
sas, will answer; “(1) Is Kansas law 
providing for long term confinement of 
sexually violent predators, even though 
labeled civil proceeding, so punitive ei- 
ther in purpose or effect as to require that 
it must be considered criminal? 2) Does 
Kansas S VPA violate prohibition against 
Double Jeopardy? (3) Does Kansas S VPA 
violate constitutional prohibition against 
Ex Post Facto laws? (4) Does Kansas 
SVPA fail to provide equal protection 
under law as guaranteed by constitu- 
tion?” 

The U.S. Supreme Court will be re- 
visiting many of the same issues they 
covered in Foucha v. Louisiana , 504 U.S. 
71, 118 L. Ed. 2d 437, 112 Supreme Court 
1780 (1992) [PLNNo\3 No. 7]. Foucha 
was a case wherein the state of Louisi- 
ana sought to indefinitely civilly commit 
a man who had previously been acquit- 
ted by reason of insanity of criminal 
charges, committed to a mental institu- 
tion, and later found to have regained his 
sanity. Louisiana wanted to maintain 
Foucha ’s commitment on the basis of his 
“antisocial personality” and “future dan- 
gerousness.” The Supreme Court in that 
case held that, “the State asserts that be- 
cause Foucha once committed a criminal 
act and now has an antisocial personal- 


ity that sometimes leads to aggressive 
conduct, a disorder for which there is no 
effective treatment, he may be held in- 
definitely. This rationale would permit 
the State to hold indefinitely any other 
insanity acquittee not mentally ill who 
could be shown to have a personality 7 dis- 
order that may lead to criminal conduct. 
The same would be true of any convicted 
criminal, even though he has completed 
his prison term. It would also be only a 
step away from substituting confine- 
ments for dangerousness for our present 
system which, with only narrow excep- 
tions and aside from permissible 
confinements for mental illness, incar- 
cerates only those who are proved beyond 
reasonable doubt to have violated a 
criminal law.” 504 U.S. at 82-83 

The court was split 5-4 in Foucha. 
Justice White (since retired) announced 
the judgment of the court and delivered 
the opinion of the court with respect to 
Parts I and II, in which Blackmun (re- 
tired), Stevens, O’Connor, and Souter 
joined, and an opinion with respect to 
Part II in which Blackmun, Stevens, and 
Souter joined. O’Connor filed an opin- 
ion concurring in part and concurring 
in the judgment. In her concurring opin- 
ion, O’Connor wrote, “It might therefore 
be permissible for Louisiana to confine 
an insanity acquittee who has regained 
sanity if, unlike the situation in this case, 
the nature and duration of detention were 
tailored to reflect pressing public safety 7 
concerns related to the acquittee ’s con- 
tinuing dangerousness.” 

The dissenting justices in Foucha , 
Thomas, Kennedy, Rehnquist, and Scalia 
are all currently sitting. Of the major- 
ity, only Souter, Stevens, and O’Connor 
remain; and judging from O’Connor’s 
opinion in Foucha , her stance on the civil 
commitment law remains in doubt. 

As always, it is frightfully difficult 
to predict supreme court decisions. The 
only prediction that PLN has on 
Hendricks v. Kansas is that it promises 
to be an interesting and possibly quite 
close decision. The Kansas Supreme 
Court case is cited as: Hendricks v. Kan- 
sas, 912P.2d 129 (1996). ■ 
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Women Prisoners Win Court Access Claim 


P ast issues of PLN have reported 
the class action suit filed by 
women prisoners in Nebraska concern- 
ing a wide range of prison conditions. 
See: Klinger v. Nebraska DOC , 824 F. 
Supp. 1374 (D NE 1993); 31 F.3d 727 
(8th Cir. 1994) and 887 F. Supp. 1281 
(D NE 1 995). The prisoners claimed they 
were denied equal protection on a wide 
variety of services and conditions as com- 
pared to male prisoners. They ultimately 
lost on their equal protection claims. 
However, after a bench trial the court 
held that both segregation and popula- 
tion prisoners were denied access to the 
courts by the restrictions and policies 
restricting law library access at the 
women’s prison. In a separate ruling, the 
court awarded the plaintiffs $37,084 in 
attorney fees and $3,557 in expenses. 

Women prisoners in segregation 
were not allowed access to the prison law 
library and until 1989 were not provided 
with assistance from trained prisoner 
legal aides. The court had previously 
determined that Nebraska prison officials 
were liable for denying the prisoners ac- 
cess to the courts. The court’s findings 
of fact included “...a complete and sys- 
temic violation of Bounds regarding 
general population inmates because: (a) 
no trained and independent inmate le- 
gal aide had been appointed; and (b) the 
law library was not adequate in that it 
was too small and its collection was dis- 
organized. In particular, the NCW law 
library at all pertinent times was so dis- 
organized that the condition of the law 
library amounted to a complete and sys- 
temic denial of access to the courts under 
Bounds , even though the general popu- 
lation inmates at NCW had physical 
access to the library. Simply stated, ac- 
cess to a disorganized pile of books stored 
in a small room 'barely big enough to 
turn around in’ is not access to a law 
library” 

The court noted that the law library 
was also inadequate because it did not 
include copies of current prison rules and 
regulations. Because the plaintiff class 
could show no damages had occurred as 
a result of the inadequate law library the 
court awarded nominal damages of $ 1 . 
The court did not award punitive dam- 
ages. 


The court held that prisoners in seg- 
regation were denied access to the courts 
when they were not allowed access to the 
courts, in doing so the court rejected the 
so called “exact cite” method whereby 
prisoners can get one case at a time if 
they give an exact citation. The court 
held that in this case the segregated pris- 
oners would have prevailed on their 
claim even if they had been given physi- 
cal access to the law library in light of 
the court’s finding that the law library 
was wholly inadequate. In rejecting the 
exact citation argument, the court stated: 
“If an inmate, who has no access to a 
trained legal aide, cannot physically go 
to the law library, the process of 'order- 
ing’ books from the law library is no 
substitute for physical access to the li- 
brary. This is particularly true for 
prisoners, like the vast majority of 
NCW inmates, who are poorly edu- 
cated and untrained in the law. 
Moreover, this point is even more 
compelling where, as here, the law 


library was utterly disorganized.” The 
court awarded the prisoners $1 in nomi- 
nal damages on this claim as well. In 
light of Lewis v. Casey (see p. 1 of this 
issue), it is unlikely this ruling will be 
affirmed on appeal. See: Klinger v. Ne- 
braska Dept, of Correctional Services , 
902 F. Supp. 1036 (D NE 1995). 

In a separate ruling the court 
awarded the prisoners $37,084 in at- 
torney fees and $3,557 in expenses, 
which represents seven percent of the 
total fees and costs initially sought. 
The court gave a lengthy explanation 
of the criteria used to award attorney 
fees in cases like this which involve 
multiple claims and the plaintiffs only 
prevail on some of them. Anyone liti- 
gating an attorney fee award for 
institutional reform litigation will find 
this ruling of interest. See: Klinger v. 
Nebraska Department of Correctional 
Services , 909 F. Supp. 1329 (D NE 
1995). ■ 


BOP Ad Seg Rules Don' 

T he court of appeals for the sev- 
enth circuit held that federal Bu- 
reau of Prison (BOP) rules do not create 
a liberty interest in federal prisoners not 
being placed in administrative segrega- 
tion and once in segregation federal 
prisoners are not entitled to periodic re- 
views or hearings on their status. Jerome 
Crowder was placed in administrative 
segregation while being held in a fed- 
eral detention center. He filed suit 
claiming his fifth amendment right to 
due process was violated when he was 
placed and kept in ad seg for three 
months without a hearing. He also 
claimed his eighth amendment rights 
were violated when his paraplegia was 
not treated. The district court dismissed 
all claims and the appeals court, in a brief 
ruling, affirmed. 

The district court had held that 28 
C.F.R. § 541.22(c)(1), the BOP’s ad seg 
rules, created a due process liberty in- 
terest. See: Crowder v. True , 845 F. Supp. 
1250 (ND IL 1994). [PLN, Vol. 5, No. 
9]. After that the supreme court issued 
its ruling in Sandin v. Conner , 115 S.Ct. 
2293 (1995) which changed the focus of 
due process analysis in prison cases so 


Create Liberty Interest 

that only “significant and atypical dep- 
rivations” not contemplated by a 
prisoners original sentence would be sub- 
ject to state created liberty interests. 

“We have considered the nature of 
the deprivation alleged by Crowder and 
hold that §541.22 does not create a con- 
stitutionally protected liberty interest. 
The regulation, like the one in Meachum, 
subjects the prisoner to more burdensome 
conditions, but is 'within the normal lim- 
its or range of custody which the 
conviction has authorized the govern- 
ment to impose....’ It does not constitute 
a 'grievous loss’ of liberty,... an atypical 
and significant hardship of the prison- 
ers generally in relation to the ordinary 7 
incidents of prison life, nor a dramatic 
departure from the basic conditions or 
duration of the prisoners’ sentences. 
Sandin , 115 S.Ct. at 2299-2301. It fol- 
lows, therefore, that the periodic review 
of administrative detention placement 
bears none of these pivotal charac- 
teristics and does not create a 
constitutionally protected liberty in- 
terest.” See : Crowder v. True , 74 F. 3 d 
812 (7th Cir. 1996). J 
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Canadian Prisoners Regain Voting Rights 


O n December 27, 1995, Cana- 
dian prisoners won another 
round in an on-going legal battle for 
their fundamental right to vote in Cana- 
dian federal elections. A Canadian 
federal court declared unconstitutional 
the latest federal ban on prisoner vot- 
ing. The Canadian government plans 
to appeal the ruling. 

This latest ruling follows on the 
heels of a string of victories for Cana- 
dian prisoners culminating in 1993 with 
the Supreme Court of Canada striking 
down a previous ban which prevented 
any prisoner from voting in a federal 
election with a law which denies voting 
for only those serving sentences of over 
two years. As a result of this most re- 
cent ruling, the new law is now also of 
no force and effect and subject to fur- 
ther court rulings or legislation. All 
Canadian prisoners who are citizens now 
have the right to vote in federal elections. 

Two suits challenging the voting 
ban were heard together by the federal 
court. One suit was filed by a group of 
prisoners at Stony Mountain prison, in- 


by Michael King 

eluding representatives of the Native 
Brotherhood, and the other by a former 
prisoner in Kingston. 

Government lawyers argued that the 
ban was justified because it “morally edu- 
cated” non-prisoners of their “civic 
responsibility” and was properly punitive 
to prisoners. They also argued that de- 
nying the right to vote to prisoners would 
act as a deterrent to those contemplating 
criminal behavior. 

In order to make such dubious argu- 
ments, the government invested in a 
string of right-wing U.S. academics as 
expert witnesses. Among these “experts” 
were Ernest van den Haag, who has else- 
where argued that torture is justifiable 
in certain circumstances, and Seymour 
Lipset, who testified that the 
“communitarian” nature of Canadian 
society supported the violation of pris- 
oners’ rights. 

The plaintiffs succeeded in arguing 
that the ban violated their right to vote 
but were unsuccessful in their claim that 
the voting ban violated their right to 
equality. The federal court confirmed an 


earlier ruling that prisoners as a group 
are not covered by the Canadian 
Charter’s rights to equality. 

Canadian prisoners have the right 
to vote in provincial elections in Ontario, 
Manitoba, Quebec and Newfoundland. 
British Columbia recently passed legis- 
lation denying federal prisoners the right 
to vote in provincial elections. The B.C. 
legislation is of doubtful validity given 
the current state of the law. 

[Editor *s Note: The author is a 
Toronto lawyer. This article was ex- 
cerpted from the Winter-96 edition of 
Prison News Service, a Canadian publi- 
cation which nonetheless contains quite 
a lot of good U.S. prison-related news 
coverage. PNS is published four times 
a year. Subscriptions are free to prison- 
ers (but have some class and send a 
donations.) $ 10/6-issues for non-prison- 
ers and $25 /yr for institutions. American 
subscriptions are payable in American 
dollars. Write to: Prison News Sendee, 
P.O. Box 5052, Stn A, Toronto, Ont., 
Canada M5W IW4.] ■ 


New Washington Prison Needs Major Repairs 


W ashington’s newest prison, 
Airway Heights Corrections 
Center (AHCC), constructed in 1993 at 
a cost of $1 13 million was originally slated 
to open in November, 1993, but die Wash- 
ington DOC decided to delay opening the 
prison for nearly a year in order to save 
money in operating costs. [See: “Airway 
Heights Opens,” PZJVVol. 5 No. 9] It now 
appears that the decision to delay open- 
ing AHCC is at least partly responsible 
for a multi-million dollar boondoggle. 

The 1996 Washington legislature 
allocated $5.3 million for emergency 
cooling and heating system repairs for 
AHCC. Less than a year after the me- 
dium-security portion of the prison 
opened, DOC staff discovered that sec- 
tions of the prison were without cool air. 
The problem with the chilled air system 
stems from faulty pipes buried 12 feet 
underground. The lines, about 4,600 feet 
long, deliver water used to cool and heat 
prison buildings. 

A preliminary analysis of the sys- 
tem failures conducted by state engineers 
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suggests that design and installation er- 
rors are the cause of the leaking pipes. 
“We think it’s a chronic, system wide 
problem, not just a few mistakes here and 
there,” said DOC’s chief engineer Bill 
Phillips. DOC engineering budget direc- 
tor John Adsit said the installed pipes 
are so faulty that the entire system needs 
to be replaced. “We want this to last 30 
years like it’s supposed to, not just have 
a short term fix,” Adsit said. 

Washington state officials originally 
asked Kitchell Construction of Phoenix, 
w hich installed the water lines, to make 
full repairs. Representatives of the 
construction firm, however, deny respon- 
sibility, pointing out that the systems were 
accepted by the DOC in June of 1993 and 
were under warranty until June, 1994. 

DOC engineers recently unveiled a 
plan to install a new system, using prison 
labor for much of the work. Between 40 
and 100 AHCC prisoners will be paid 
$ 1 an hour to dig trenches 4,600 feet long 
and six feet wide. The state will hire 15 
crew supervisors who will earn $55,000 


to $60,000 per year, though the project 
should only run for six months, said Pat 
Davis, the project’s construction manager. 

The new pipes will be buried only 
2-3 feet underground. After prisoners dig 
trenches and pour concrete, outside con- 
tractors will install the cooling and 
heating lines. By doing most of the work 
“in house” and utilizing prisoner labor, 
DOC estimates the total cost to be around 
$3 .ft million. 

There is some concern about 
whether the new pipes, only 2-3 feet 
deep, might freeze in cold winters. DOC 
engineers are confident that the concrete 
liners, plus a layer of rock beneath the 
concrete box, will keep the lines from 
freezing. If the new system fails, at least 
the DOC will have nobody to blame but 
themselves. But since it was their deci- 
sion to delay opening the prison until 
after the w arranty period ran out, in or- 
der to of save money, w ho is really to 
blame for the first system’s failure?® 

Source: Spokane Spokesman Review 
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Washington Money Seizure Suit Update 

by Paul Wright 


I n the June, 1996, issue of PLN we 
reported that Washington prison- 
ers at Clallam Bay had protested the 
implementation of a statute which will 
seize 35% of all funds received by pris- 
oners from sources outside prison. In the 
August, 1995, issue of PLN we reported 
that the Washington legislature had 
passed a law, RCW 72.09.480 that states: 
“When an inmate receives any funds in 
addition to his or her wages or gratu- 
ities, the additional funds shall be subject 
to the deductions in RCW 
72.09. 1 ll(l)(a) and the priorities estab- 
lished in Chapter 72.11 RCW.” RCW 
72 .09 . 1 1 1 ( l)(a) is the statute that applies 
to prisoners who have voluntarily agreed 
to work in prison labor industries that 
ostensibly pay the minimum wage and 
mandates the seizure of 35% of their 
gross wages. The statute specifies deduc- 
tions of five percent to the public safety 
and education account for the purpose 
of crime victim’s compensation; ten per- 
cent goes to a prisoner savings account 
maintained by the DOC in which the 
prisoner gets no interest and has no con- 
trol over and twenty percent is a kickback 
paid directly to the DOC to “contribute 
to the cost of incarceration.” RCW 72.11 
allows for the seizure of funds to pay for 
fines, child support, restitution, etc., as- 
sessed against prisoners by courts of law. 
The money seized under RCW 72.09.480 
does not apply to any debts or obliga- 
tions prisoners may have. 

In a memo dated May 20, 1996, 
Director of the Division of Prisons Tom 
Rolfs states that “The 20 percent desig- 
nated for cost of incarceration is 
deposited in a dedicated fund with the 
department and, by law, may be used only 
for the purpose of enhancing and main- 
taining Correctional Industries Work 
programs until December 31, 2000. 
Thereafter, these funds will be deposited 
in the general fund for the state of Wash- 
ington. While deposited in the 
Correctional Industries work program 
account, these funds will assist in ex- 
panding work programs for offenders, 
giving them both opportunity to learn 
and earn.” In essence, funding prison 
slave labor operations, which is a hand 
out for private business at the expense 


of prisoners and their loved ones [see: 
PLN , April, 1996, “Microsoft Out-Cells 
the Competition.”] 

The 35% statute was passed as part 
of House Bill (HB) 2010, the omnibus 
prisoner bashing bill we covered exten- 
sively at the time. HB 2010 was initially 
introduced by Ida Ballasiotes, the rabidly 
anti-prisoner Republican from Mercer 
Island who chairs the House “Corrections 
Committee” [See PLN, Vol. 6, No. 3 and 
8]. In its early versions HB 2010 did not 
contain the 35% statute, instead it con- 
tained a provision that prisoners would 
not be allowed to receive more than $75 
a month from sources outside the prison. 
This version passed the state house. In 
the final legislative committee the 35% 
statute was added and the $75 limit was 
deleted. As a result, there were no pub- 
lic hearings on the 35% statute and there 
is no legislative history, debate, etc., on 
it. The entire 2010 bill passed the legis- 
lature unanimously and was signed into 
law by governor Mike Lowry on June 15, 
1995, as an “emergency statute” that took 
effect immediately. 

The inherent unfairness of this stat- 
ute has to be seen in the context that HB 
2010 also imposes “user fees” for every- 
thing from medical care, to hobby shop, 
weights, TV, family visiting, all hygiene 
items, and similar programs. Many pris- 
ons have state jobs that pay a maximum 
of $55 a month for less than half their 
prison population. In addition to the un- 
employment faced by prisoners in 
population, prisoners in control units 
have absolutely no opportunity to earn 
money within the prison system. Faced 
with having to pay for many items pre- 
viously (and still) paid for by the Inmate 
Welfare Fund and the general fund pris- 
oners are also being hit with having 35% 
of all funds sent by family and friends 
seized. Because the amount seized is tied 
to the statute that applies to Class I in- 
dustries it is subject to being raised at 
anytime by the legislature. While the 
statute now mandates that 35% of Class 
I pay and all money sent in to prisoners 
be seized, this could be doubled or oth- 
erwise increased at the legislature’s 
whim. 


I filed suit challenging the consti- 
tutionality of the statute in federal district 
court in Tacoma, Washington on June 
19, 1995. In my compliant I contended 
that the statute, on its face, violates the 
right to due process because it does not 
provide for any type of hearing before 
the money is seized; the first amendment 
because it seizes funds generated from 
first amendment activity such as writ- 
ing; and the supremacy clause of the U.S. 
Constitution because it seizes funds re- 
gardless of their source, including from 
veteran’s benefits, § 1983 settlements 
and judgments, social security, etc. Simi- 
lar statues have been found 
unconstitutional on similar grounds in 
the past. I also filed a motion for a Pre- 
liminary Injunction (PI) to enjoin the law 
while the suit was pending; a motion 
seeking class certification and for ap- 
pointment of counsel. 

The suit was assigned to Judge 
Franklin Burgess and Magistrate David 
Wilson. Initially Wilson recommended 
that the suit be dismissed as being un- 
ripe because the statute had not yet been 
implemented by the DOC. I objected and 
Judge Burgess agreed that well estab- 
lished precedent did not require 
enforcement of unconstitutional statutes 
before they could be facially challenged 
in federal court. See: Virginia v. Ameri- 
can Booksellers Association , 484 US 
383, 393 (1988). Wilson then denied my 
motion for counsel and used the fact that 
I was a pro se litigant to deny my mo- 
tion for class certification because I could 
not adequately represent a class. He also 
recommended denial of my motion for a 
PI. I objected to Wilson’s report and rec- 
ommendation. 

By this time it was early March, 
1996, almost a year had passed since I 
first filed suit. At about that time Tom 
Rolfs, the Director of the Division of 
Prisons posted notices that the DOC was 
about to implement the 35% statute and 
begin seizing 35% of ail funds sent in to 
Washington prisoners. Until now few if 
any Washington prisoners had shown 
any concern or interest in the 2010 leg- 
islation, apparently assuming the DOC 
would simply ignore the recently passed 
laws. In the next few weeks about two 
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hundred prisoners filed generic lawsuits 
modeled on the first one that I filed chal- 
lenging the constitutionality of the 
statute, seeking appointment of counsel, 
a PI and class certification. Prison offi- 
cials at some prisons diligently censored 
blank generic complaints sent to pris- 
oners at Clallam Bay and Airway 
Heights, fortunately without much effect. 

In April, 1996, Judge Burgess 
granted my motion for class certifica- 
tion and appointment of counsel. He did 
not do because the case plainly met the 
criteria of Fed. R. Civ. P. 23 for class cer- 
tification but because of what he 
described as the “avalanche of cases” 
which threatened to overwhelm the 
court’s limited resources. He was clear 
that it was the volume of cases raising 
the same issue that determined his deci- 
sion to appoint counsel and certify the 
case as a class action suit. In June, 1996, 
almost one year to the day since I filed 
the initial suit and PI motion, he denied 
my motion for a PI. On May 20, 1996, 
the DOC duly began seizing 35% of all 
funds sent in to Washington sate pris- 
oners. By June 17, 1996, the DOC had 
seized over $100,000 from prisoners in 
more than 6,000 financial transactions. 

Chris Youtz of the Seattle law firm 
of Sirianni and Youtz was appointed by 
the court to represent the plaintiff class. 
Mr. Youtz is an experienced trial attor- 
ney who specializes in trial litigation. 
He has successfully represented prison- 
ers in civil rights actions against the 
DOC where he was appointed as coun- 
sel by the courts. 

In June, 1996, Mr. Youtz filed an 
amended complaint and a joint stipula- 
tion with the court. In the stipulation the 
state agrees that if and when the plain- 
tiffs win they will get a refund of all funds 
seized under this statute. The plaintiff class 
is defined as persons defined as “inmates” 
under RCW 72.09.015. 1 am the class rep- 
resentative for the prisoners. Suzanne 
Dean is an unincarcerated citizen mar- 
ried to a prisoner at McNeil Island and 
she regularly sends her husband money 
which is subject to having 35% seized. 
She is the class representative for all free 
citizens who send money which is sub- 
ject to seizure to members of the prisoner 
class. Because of the big impact this stat- 
ute has on the friends and family of 
prisoners it was important to raise their 
rights and make clear this affects more 
than just prisoners. 
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The amended complaint alleges that 
RCW 72.09.480 is invalid because it vio- 
lates the state and federal constitutions. 
Specifically, it denies equal protection of 
the law, violates due process, the ban on 
bills of attainder, the ex post facto clause, 
the double jeopardy clause, the takings 
clause of the fifth amendment, the ex- 
cessive fines clause of the eighth 
amendment, and impairs federal rights 
under the supremacy clause. The Wash- 
ington state constitution is also violated 
because Article VII, § 1 requires that all 
taxes shall be uniform on the same class 
of property. Also violated is RCW 
43. 135.025 which prohibits the state from 
expending funds in excess of the state ex- 
penditure limit. The state, not 
surprisingly, contends the statute is con- 
stitutional in all respects. 

As things stand now, Mr. Youtz will 
be filing for summary judgment as soon 
as the state replies to the amended com- 
plaint. The summary judgment motion 
should be filed by the time PIN readers 
receive this issue. Regardless of how the 


A federal district court in Wis- 
consin held that a state DOC 
policy sharply restricting prisoner prop- 
erty violates the Religious Freedom 
Restoration Act (RFRA) when it prohib- 
its prisoners from wearing religious 
jewelry. The court held that the policy 
did not violate the RFRA in that it re- 
stricted the number of publications 
prisoners could possess. The court gave 
a lengthy ruling to discussing the Wis- 
consin property policy being challenged; 
the RFRA, its legislative history and its 
application to prisons. A prior ruling, 
Sasnett v. Department of Corrections , 
891 F. Supp. 1305 (WD WI 1995), dis- 
cussed other challenges to the property 
policy and the application of the RFRA 
to property claims. 

Anyone litigating an RFRA action 
will find this case useful because it cites 
several recent law review 7 articles discuss- 
ing the RFRA’s application to prison 
litigation. Turning to the merits, the court 
held that a prison rule banning the w ear- 
ing of religious ornaments and jewelry 
placed a substantial burden on the pris- 
oners’ free exercise of religion. The court 
notes recent rulings involving Native 
American prisoners and feathers; prayer 
caps and Muslim prisoners; and religious 
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case is decided in the district court there 
will be an appeal to the ninth circuit by 
the losing party. 

Overall the case law is relatively 
good in favor of having the statute struck 
down. Whether the district court rules 
in the prisoner’s favor remains to be seen. 
The class action notice is being posted 
throughout the Washington DOC. Mr. 
Youtz can be contacted at: Sirianni & 
Youtz, 1700 Westlake Center, 1601 Fifth 
Ave., Seattle, WA 98101-1625. 

Readers should note this action ap- 
plies only to Washington prisoners. 
Washington prisoners should note that 
Mr. Youtz has been appointed solely for 
the purpose of attacking the validity of 
RCW 72.09.480 and he should not be 
contacted about any other matter. We will 
run periodic updates on the status of the 
litigation as it progresses. Probably the 
next article on this will be the court’s 
ruling on the summary judgment motion. 
The case is Wright v. Rive l and, USDC 
Case No. C95-5381FDB. ■ 


beads and Santeria prisoners. In this case 
the ban on the w earing of crosses was a 
significant incursion into the plaintiffs’ 
religious beliefs. The DOC claimed its 
property rule was related to several com- 
pelling governmental interests, including 
reducing valuable property and prohib- 
iting property used as gang insignia. 

The court held that the defendants 
had failed to show 7 that the complete pro- 
hibition on jewelry was the least 
restrictive means by which to achieve 
their compelling goals of prison security 7 , 
safety and order. The court granted sum- 
mary judgment on this claim and entered 
an injunction stating: “Defendants’ 
internal management procedure prohib- 
iting the wearing of religious jewelry 7 is 
declared to have violated, and to continue 
to violate, plaintiff’s rights under the 
Religious Freedom Restoration Act; 2. 
Defendants are enjoined from enforcing 
Internal Management Procedure DOC 
309 IMP # 1-D (jewelry 7 prohibition) with 
respect to plaintiffs and any other per- 
sons who can demonstrate a sincere 
religious motivation for wearing such 
jewelry.” The court granted the defen- 
dants summary judgment on all other 
claims. See: Sasnett v. Sullivan , 908 F. 
Supp. 1429 (WD WI 1995).* 
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Brig Fire Sparks Political Debate 


O n March 29, 1996, several “il- 
legal aliens” allegedly used 
electrical wire to ignite toilet paper, 
sheets and mattresses at a military brig 
at Miramar NaVai Air Station in Cali- 
fornia. The resulting fire, and especially 
the smoke, created havoc. Panicked pris- 
oners began to riot. 

“What they did not calculate is that 
the facility would fill up with smoke 
which it did rapidly,” said U.S. Attor- 
ney Alan Bersin. “That’s what lead to 
the major disturbance and the upheaval 
in the institution. It was a question of 
survival for the 174 inmates.” 

There were 384 prisoners in the brig 
at the time, 174 federal “illegal alien” 
detainees and 210 incarcerated military 
personnel. The brig was opened to INS 
detainees just a week before the fire. 
Official reports indicate the fire was 
started by 10 of the INS detainees who 


by Dan Pens 

were protesting inadequate canteen privi- 
leges, The prisoners were moved into 
the brig’s recreation yard and then trans- 
ferred to a federal detention center in San 
Diego: The fire was extinguished in just 
over an hour. The political debate sur- 
rounding the incident, however, still 
smolders. 

The policy of using the brig to house 
illegal aliens was announced last fall by 
Attorney General Janet Reno as part of 
Clinton’s “Operation Gatekeeper” 
program. Republican opponents imme- 
diately opposed the use of the brig to 
house illegal aliens, arguing the “care” 
of the immigrants diverts services away 
from the military base community. 

“If one of my loved ones was in a 
car crash and I found out there was an 
illegal felon being transported in an 
ambulance and it wasn’t available, I 


think I’d be pretty upset,” said Rep. 
Randy “Duke” Cunningham (R-Calif.). 

Bersin, who is Clinton’s “Southwest 
Border Czar,” countered by proclaiming, 
“This was a group of thugs who seized 
on something as petty and trivial as pea- 
nuts and a lack of Coca-Cola to set fire 
and nearly cause the death of many, many 
people. These are the kinds of thugs we 
want to keep in prison,” he said. “These 
are not the kinds of thugs we want on 
the streets of the city.” 

When the political debate is defined 
by the so-called “left” (Democrats) want- 
ing to imprison immigrants — even if it 
means using military brigs — and the 
“right” wanting immigrants to ... to ... 
what? Disappear? It sounds like we’re 
only a heartbeat away from overt fascism 
and genocide as a matter of official na- 
tional policy. ■ 

Source: Corrections Digest 


O ver the past year PLN has pub- 
lished several articles about 
events revolving around a $33.7 million 
contract between the Texas Department 
of Criminal Justice (TDCJ) and Cana- 
dian-based VitaPro Foods, Inc. Since our 
last report, several developments have 
come to light. 

The Austin American-Statesman 
reported that Montreal businessman 
Yank Barr who owns the VitaPro com- 
pany, is an ex-convict, having served 
time in a Canadian prison for (of all 
things) extortion and conspiracy. “It’s 
another bizarre chapter in an already 
seedy story,” said Allen Polunsky, Texas 
Board of Criminal Justice chairman. 

Polunsky ’s predecessor, Andy Collins, 
resigned under a cloud of suspicion after 
several of his shady business deals came 
under scrutiny. After Collins resigned he 
accepted a $l,000-a-day job as a VitaPro 
consultant. A Collins business associate, 
Patrick Graham, arrested in a bizarre 
escape-for-hire plot, helped broker a deal 
with Louisiana state prison officials for 
the purchase of 20 tons of VitaPro. That 
contract is now under scrutiny. 

The use of VitaPro in Louisiana pris- 
ons received a poor review from prison 
officials and prisoners, many of whom 
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complained of a bad taste. About 1 7 tons 
of the 20-ton purchase now' sits in Loui- 
siana state warehouses. According to 
Warden Burl Cain of the La. State Peni- 
tentiary at Angola, VitaPro is now being 
served mostly to prisoners on special diets. 

Associated Press reports that Loui- 
siana prison official paid $164,331 for 
20 tons of VitaPro. Considering that the 
product is supposed to be a cost-effec- 
tive meat substitute, it's quite interesting 
to note that a 20-ton purchase of the 
product sold for $4. 10 a pound. Gregory 
Canton, owner of Lumen Foods, says his 
company offered to sell a textured veg- 
etable protein substitute product to the 
state of Louisiana for over a dollar a 
pound cheaper than VitaPro. but was not 
awarded the contract. 

Meanwhile, back in Texas, state 
auditors pored over TDCJ contracts af- 
ter public disclosure of several deals in 
which state officials awarded contracts 
without competitive bidding, including 
the $33.7 million VitaPro contract and a 
$9.2 million high-tech security fencing 
contract. Board members have also been 
criticized for inquiring about state con- 
tracts on behalf of friends and associates. 

The Texas Board of Criminal Jus- 
tice hired Susan Stone, a psychiatrist and 
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attorney, to serve as an ethics consult- 
ant. Polunsky said it was time to change 
the culture of the beleaguered agency. 

Dr. Stone has recommended that all 
40,000 TDCJ employees participate in 
an ethics training program. The pro- 
gram will involve video training 
presentation and a handbook on state 
ethics laws, a new ethics advisory coun- 
cil and tighter rules. “In light of what 
has occurred, it’s very important that we 
restore the public’s confidence in the de- 
partment,” Polunsky said, “and this is 
an important step in doing that.” 

Dr. Stone said the cost of the pro- 
gram is not known yet because the video 
and other elements of the program could 
be implemented using existing agency 
resources. Dr. Stone, who is working 
half-time for the criminal justice agency, 
is being paid $50,000 annually for her 
ethics work, state officials said. None of 
the news reports PLN reviewed for this 
article mention whether or not Dr. Stone’s 
services were competitively bid. ■ 

Sources: 

Dallas Morning News , 

A us tin A me ri can-States man. 
Corrections Digest 
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$168,500 Awarded in Prisoner’s Death 


G regory Stampley, 46, was con- 
victed in 1993 of kidnapping 
and making terroristic threats. He was 
sentenced to eight years and sent to 
the Minnesota Correctional Facility 
in Stillwater. Prison doctors who 
examined him diagnosed paranoid 
schizophrenia, aggressive-personality 
disorder and bipolar disorder. 

According to court documents, on 
Jan. 13 or 14, 1994, his mental condi- 
tion appeared to deteriorate. He was 
reportedly walking around naked, flood- 
ing his cell and speaking in a bizarre 
fashion. At one point he was tied to a 
“restraint board” when he became agi- 
tated. On Jan. 16 he was moved to 
ad-seg where his cell’s water supply was 
allegedly turned off. Stampley report- 
edly drank from his toilet (which sounds 
bizarre until you realize that the water 
to his sink was shut off). Subsequently, 
on Jan. 17 he was moved to a more re- 
strictive cell (presumably a “dry” cell). 

He was seen by a psychologist on 
Jan. 18, and on Jan. 20, the possibility 
of moving him to a mental health unit 
at another prison was discussed. The 
transfer never took place, however, be- 
cause the next day he was found dead 
on the floor of his ad-seg cell, his face 
in his own urine and vomit. He died of 
a perforated gastric ulcer. 

In response to a civil suit filed by 
the dead prisoner’s mother, Neva 
Stampley, the state of Minnesota and its 
Department of Corrections (DOC) have 
agreed to change the way they handle 
mentally ill prisoners and to pay 
$168,500 to Stampley’s family. The 
terms were part of a settlement approved 
April 22, 1996, in Washington County 7 
District Court in Stillwater, Minn. 

Gregory Stampley’s mother could 
have settled for more money last year or 
might have received more money had the 
case gone to trial, said her attorney Larry 
Leventhal. Instead, he said, she sought 
changes in prison procedures that might 
prevent similar needless deaths in the 
future. 

After Stampley’s death, the DOC 
was cleared of wrongdoing by its own 
investigation and an independent medi- 
cal examiner’s review. Patricia Seleen, 
the state corrections ombudsman, con- 
ducted a separate investigation. In a 


1995 report to the Governor, Ms. Seleen 
stated that a restraint board was not 
needed in Stampley’s case, that guards 
were inadequately trained to handle men- 
tally ill prisoners and that immediate 
improvements were needed. 

“The Department of Corrections has 
failed to provide treatment for mentally 
ill patients in a timely manner,” she 
wrote, and policies for “diagnosis and 
treatment of severely mentally ill inmates 
are not adequate.” 

Among the changes the DOC agreed 
to in the settlement were increased avail- 
ability of psychologists; limitations on 
use of restraining boards called four- 
point restraints; training for staff 
members in handling mentally ill pa- 
tients throughout the corrections system; 
expanded phone privileges for prisoners 
who are mentally ill, and formation of 
two state committees to supervise the 
handling of mentally ill prisoners. Neva 


Stampley will be allowed to play a role 
in recommending committee appoint- 
ments. 

Despite the changes, however, an- 
other part of the settlement stipulated 
that the DOC admits no wrongdoing re- 
lated to Stampley’s death, even though 
the suit alleges that Stampley was as- 
saulted by guards and doctors for his 
family testified that his death resulted 
from mistreatment. 

“He was not assaulted,” said Deputy 
Corrections Commissioner Jim Bruton. 
“He was treated with the utmost decency 
and respect.” 

Neva Stampley, speaking at her 
attorney’s office after the settlement, said 
she feels hopeful. “I never want another 
woman or young man to go through what 
me son went through,” she said. “It was 
so inhumane.” ■ 

Source: Minneapolis Star Tribune 


Guards’ Smoke Violates Eighth Amendment 


A federal district court in Illinois 
xYhcld that a guard deliberately 
blowing smoke into the face of a pris- 
oner with respiratory ailments violates 
the eighth amendment. Clarence Walker 
is a 65 year old Illinois state prisoner who 
has emphysema, asthma and diabetes, 
among other medical problems. Walker 
went to the unit sergeant’s office and 
asked Walter Laseter, the acting sergeant, 
to summon a medical technician to as- 
sist in administering an insulin shot. 
Laseter refused and ordered Walker to 
leave. When Walker refused Laseter lit a 
cigarette and blew smoke in his face, 
chased him around the office yelling “die 
mother fucker die.” Walker then had an 
asthma attack causing him to cough un- 
controllably, gasp for air and secrete 
mucus from his mouth and nose. Walker 
claimed Laseter and another guard com- 
mitted similar acts on other occasions, 
which Laseter denied. Walker informed 
the prison warden of these acts and noth- 
ing was done to resolve them. Walker 
filed suit claiming this behavior violated 
his eighth amendment right to medical 
care. The defendants sought summary 
judgment, which the court denied. 


The defendants first claimed that no 
reasonable finder of fact could find that 
the defendants had actually blown smoke 
into Walker’s face, and even if they did, 
any injury 7 suffered by Walker was mini- 
mal. The court held that the facts were 
disputed because Walker had detailed his 
claims in several sworn affidavits and 
had additional affidavits from other wit- 
nesses. 

“Furthermore, we decline to hold 
that the plaintiff’s alleged asthmatic at- 
tacks were de minimis or failed to 
constitute a 'serious medical need’ as a 
matter of law. On the record before us, 
the alleged exposure to cigarette smoke 
inflicted a violent asthmatic attack on 
Walker, who suffers from several pulmo- 
nary 7 illnesses. We refuse to conclude as 
a matter of law that Walker’s purported 
medical need to be free from the alleged 
exposures is not 'serious.’” 

The court held that the warden and 
unit supervisor were not entitled to sum- 
mary judgment because they had offered 
nothing to contradict Walker’s claim that 
they had been informed of the guard’s 
actions and refused to take corrective 
action. See: Halker v. Godinez , 912 F. 
Supp. 307 (ND IL 1995). ■ 
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New Jersey MCU Suit Settled 


O n December 22, 1995, the fed- 
eral district court in New Jer- 
sey signed a settlement order dismissing 
a class action suit filed by prisoners in 
New Jersey’s Management Control Unit 
(MCU). The plaintiff class in the suit was 
composed of all black prisoners in the 
MCU since 1990. The settlement sets 
forth numerous procedural measures that 
must be met by the DOC before prison- 
ers are placed in MCU. The suit was 
aimed at ending MCU placement based 
on prisoners’ race under the guise of 
“gang control.” 

The settlement requires that prison- 
ers be provided a concise statement of 
the factual basis upon which the MCU 
placement is being recommended, not 
mere conclusions. If confidential infor- 
mation is used, a concise factual 
summary must be supplied. The prisoner 
must also be told the basis for believing 
that the informant is credible and reli- 
able. A record must be maintained of the 
MCU placement proceeding, which in- 
cludes a summary of the evidence 
presented, of the statements made by the 
participants, a log of evidence consid- 
ered and the committee’s decision. The 
record must be certified as a true and 
accurate representation of the proceed- 
ings. 

“Prior to rendering a decision to 
place or maintain a plaintiff in the MCU, 
the MCURC [MCU Review Committee] 
shall consider alternatives to MCU place- 
ment as a means of addressing the 
institutional concerns related to the 
plaintiff. These alternatives shall in- 
clude, but not be limited to: transfer to 
another institution, reduction in privi- 
leges, and transfer to another housing 
unit in general population. The MCURC 
shall include in the record of the hear- 
ing a written indication of the 
alternatives considered.” MCU place- 
ment decisions must be based on 
information in the record. 

The settlement also states that pris- 
oners in MCU can request an out of state 
transfer. The DOC must respond and if 
it denies the request it must provide an 
explanation. Prisoners placed in MCU 
must be given at least an annual review^ 
of their MCU status. The settlement 
states that the prisoner bears the burden 
of proving he is fit for release from the 


MCU by demonstrating he has partici- 
pated in required jobs, programs, 
educational programs, etc.; complied 
with MCURC criteria; and remained in- 
fraction free for the past year. “If the 
plaintiff demonstrates the above criteria, 
he will be considered for release from 
the MCU and will be released unless the 
DOC can demonstrate through substan- 
tial evidence including behavior and 
attitude adjustment and disciplinary his- 
tory that the plaintiff continues to pose 
an identifiable threat to the safety of oth- 
ers, of damage to or destruction of 
property or of interrupting the operation 
of a state correctional facility.” 

As part of the settlement the parties 
agreed to the appointment of a special 
master acceptable to both (who would be 
paid $20,000) to hear appeals from all 
prisoners placed in MCU prior to the 
suit’s settlement. The prisoners would be 
represented in this process by class coun- 
sel. The special master’s findings would 
be final and binding. Within 270 days of 
settlement the DOC has to provide all 
class members with a copy of the infor- 


mation used to initially place them in 
MCU. The settlement allows prisoners 
to seek review of their MCU placement 
either pro se, through their own counsel 
or through class counsel. 

The agreement provides that it shall 
remain in effect for a period of two and 
a half years after filing. The settlement 
provides that ail class members released 
from MCU as part of the special master 
review will be paid $17.50 for each day 
spent in the MCU. Class counsel received 
$150,000 in attorney fees, $10,000 of 
which would go to pay the special mas- 
ter. This settlement represents a 
significant advance for NJ prisoners by 
attempting to eliminate arbitrary claims 
that had been used to place minority pris- 
oners in MCU. In the past the NJ has 
harshly repressed political prisoners, 
Muslims, pan Afrikanists, and others. 
This has included out of state transfers 
and lengthy MCU placements. See: Pack 
v. Beyer , Civil Action No. 91-3709 
(AET). Readers should note this is an 
unpublished settlement that applies only 
to NJ state prisoners. ■ 


TVs for Justice 

by Dan Pens 


A ccording to a Tulsa newspaper, 
Oklahoma prisoner Bruce 
Hawkins filed a suit in which he claimed 
he was assaulted and abused by prison 
guards and then denied medical treat- 
ment. Federal district court judge Ralph 
Thompson held there was no merit to the 
case and ordered Hawkins to pay $5,567 
in court costs and attorney fees for filing 
a frivolous lawsuit. 

Hawkins had no money so Attorney 
General Drew Edmondson moved to 
confiscate the only thing of value that 
Hawkins had: a $50 television set. 
Hawkins tried to hide the set, then tried 
to mail it to relatives. But Cleveland 
County deputies showed up at the 
prison in time to take the TV into 
custody. 

Edmondson said the state spent 
$22,000 in winning the case. He said 
that even if the only thing they have to 
show for it is a used $50 TV set, it’s 
money well spent because it “serves no- 


tice” on prisoners that there is a penalty 
for filing frivolous lawsuits. 

Perhaps Oklahoma prisoners 
should think twice about filing a law- 
suit the next time they are assaulted and 
abused by prison guards. Rather than 
go through thr arduous struggle of liti- 
gation, they should contact the A.G. and 
offer to sell their TV for $20,000 in ex- 
change for not filing the suit. If you have 
a color TV, they might go as high as 
thirty grand. 

We Ve all got to do our part to pre- 
vent the courts from being clogged with 
nuisance suits every time a prisoner is 
beaten by his or her captors. Once the 
flow of prisoner law suits is stemmed, the 
A.G.’s office will have plenty of time to 
watch TV. They’ll have some pretty darn 
expensive televisions to watch it on, but 
then justice doesn’t always come 
cheapH 

Source: Tulsa World 2/1/96 
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Departing Visitor Cannot Be Searched — Strip Search Okay 


I n the February, 1995, issue of PLN 
we reported Spear v. Sowders, 33 
F.3d 576 (6th Cir. 1994) in which the 
court of appeals for the sixth circuit held 
that both the strip search and the car 
search of a prison visitor were unconsti- 
tutional and their unconstitutionality was 
clearly established at the time. Thus the 
defendants were not entitled to qualified 
immunity from money damages or suit. 
The court noted that the issue before 
them was not merely whether the defen- 
dants actually violated Spear’s fourth 
amendment rights, but whether those 
rights were clearly established when the 
officials performed the search. The court 
granted the defendants’ motion for a re^ 
hearing en banc and reversed its prior 
ruling. On rehearing the court held that 
while the law governing visitor strip 
searches was clearly established, prison 
officials could have reasonably believed 
their conduct did not violate the law. 
Nevertheless, they were still liable for 
not allowing the plaintiff to leave the 
prison rather than be subjected to a strip 
search. 

Tina Spear regularly visited her boy- 
friend, Daniel Wade, at the Northpoint 
Training Center, a Kentucky state 
prison. Upon arriving for a visit on 
Christmas day in 1990 prison officials 
told her she would not be allowed to visit 
Wade unless she submitted to a strip and 
body cavity search and a search of her 
clothing, purse and car. She was told 
that if she did not submit to the searches 
she would be detained until an arrest 
warrant was obtained and she would be 
barred from visiting Wade in the future. 
Wishing to see Wade on the holiday, she 
consented to the search. A prison nurse 
conducted the strip search and the body 
cavity search, which included inserting 
her fingers into Spear’s vagina and anus. 
No contraband was found during any of 
the searches and Spear was allowed to 
visit Wade. 

Spear filed suit under 42 U.S.C. § 
1983 claiming that the search violated 
her rights to remain free from unreason- 
able searches and seizures guaranteed by 
the fourth amendment. She stated that 
the searches left her feeling embarrassed, 
humiliated and demeaned. Prison offi- 
cials responded stating that they had 
ordered the searches because a confiden- 


tial informant in the prison had told them 
that Wade was receiving drugs every time 
a young, unrelated woman visited him 
and prison records showed that Spear was 
the only visitor Wade received who met 
that description. Prison officials filed a 
motion to dismiss on the ground they 
were entitled to qualified immunity. The 
district court converted the motion into 
one for summary judgment and granted 
it, holding that the informant tip and 
Wade’s history of drug use in prison pro- 
vided prison officials with “reasonable 
suspicion” to strip search Spear. The 
court of appeals for the sixth circuit re- 
versed and remanded; and then reversed 
that ruling. 

While the fourth amendment usually 
requires government officials to have 
probable cause and to obtain a warrant 
before performing a search, there are ex- 
ceptions to this rule. One of those 
exceptions involves prison visitors who 
are subject to a “‘reasonable suspicion” 
standard. The court gave a brief discus- 
sion of the relevant case law applying to 
the searches of prison visitors. 

To determine whether prison offi- 
cials had reasonable suspicion to perform 
a strip search of a visitor, the totality of 
circumstances must be taken into ac- 
count. The court did so again and this 
time held that a prison official could have 
believed Spear’s strip search to be rea- 
sonable. Thus, the defendants were 
protected by qualified immunity concern- 
ing the issue of reasonable suspicion to 
conduct the strip search itself. The court 
compared this case with Daugherty v. 
Campbell, 33 F.3d 554 (6th Cir. 1994) 
where prison officials had far less infor- 
mation to go on, and they were denied 
qualified immunity for conducting a visi- 
tor strip search. 

The appeals court held that the dis- 
trict court erred in dismissing Spear’s 
claim that prison officials strip searched 
her without allowing her an opportunity 
to leave. Prior to being strip searched 
Spear was told that if she did not “con- 
sent” to the strip search she would be 
detained, a warrant would be obtained 
and she would be forcibly searched any- 
way, and she would lose her visiting 
privileges as well. The defendants de- 
nied saying this but the court assumed 
the truth of Spear ’s allegations because 


she was the non-moving party in the 
summary judgment proceedings. 

“There is no authority supporting 
the proposition that prison officials, re- 
lying on their special power to conduct 
administrative searches, may search a 
visitor who objects, without giving the 
visitor the chance to abort the visit and 
depart. Here, Spear alleges that prison 
officials detained her, that such deten- 
tion was without probable cause, and that 
they told her she would not be permitted 
to depart without consenting to a search. 
These circumstances, if proven true, 
would vitiate her consent and would 
amount to a violation of her constitu- 
tional right to he freefrom being detained 
absent probable cause. While a person 
may consent to less invasive searches by 
entering the facility, we do not think that 
a person consents to a strip and body 
cavity search by simply appearing at a 
visiting center. Instead, the same logic 
that dictates that such a search may be 
conducted only when there is reasonable 
suspicion also demands that the person 
to be subjected to such an invasive search 
be given an opportunity to depart.” 

Turning to Spear’s claim concern- 
ing the search of her car, the court held 
it was not clear that prison visitors had 
a clearly established right that there be 
individualized suspicion before their ve- 
hicles are searched. The court noted that 
in Romo v. Champion, 46 F.3d 1013 
(10th Cir. 1995) the court upheld war- 
rantless searches of vehicles on a road 
leading to a prison. But the court in this 
case did not decide the issue, holding that 
the factual record was too poorly devel- 
oped to sustain a summary judgment 
ruling. This claim required factual de- 
velopment before the legal questions 
could be answered. The court reversed 
and remanded the case back to the dis- 
trict court for further proceedings. Four 
judges on the en banc court dissented 
from the ruling and gave a good discus- 
sion of the rights of prison visitors and 
why the original panel in this case should 
have been affirmed. See: Spear v. 
Sowders, 71 F. 3d 626 (6th Cir. 1995)(En 
banc). [In the March, 1994, issue oJV LN, 
we had a detailed article on the rights 
of prison visitors . Copies are still avail- 
able for $1.] M 
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CA: On May 10, 1996, El Cajon 
jail guard Gerald Thomas Williams was 
sentenced to a year in jail for having sex 
with a 14 year old girl he met on the 
Internet. Williams used the nickname 
“Lonely Me” when he met the girl in an 
on-line “chatroom.” 

CA: On June 8, 1996, Mark Varrass, 
a security guard, was accidentally shot 
to death by a colleague while patrolling 
the closed down Mira Loma Jail Facility 
in Los Angeles County. 

FL: On March 27, 1996, Dade 
County jail guard John Raimondo was 
indicted for murdering and dismember- 
ing a wealthy Hungarian couple. Robber} 7 
was given as the motive. 

FL: Petr Taborsky got patent on a 
better way to treat sewage by superheat- 
ing a clay-like substance found in kitty 
litter. At the time he made the discovery 
Taborsky was a chemistry student at the 
University of South Florida. When he got 
a patent on his discovery the university 
filed grand theft and theft of trade se- 
crets charges against him. Taborsky was 
found guilty and sentenced to a year’s 
house arrest, 15 years probation and 
judge’s order not to use any ideas from 
his research. The judge ordered Taborsky 
to sign over the patent to the university. 
When he refused, the judge sentenced 
him to 42 months in prison. Taborsky 
eventually wound up on a chain gang and 
is now in a medium security state prison. 
If his discovery pans out it could be worth 
millions. 

Germany: On May 10, 1996, 
Hanna Krabbe, one of Germany’s long- 
est held political prisoners, was released 
from prison. Krabbe served 21 years of 
a life sentence after being convicted of 
killing two German diplomats during the 
1975 takeover of the West German em- 
bassy in Stockholm, Sweden, by six 
members of the Red Army Faction, a 
German urban guerrilla group. The as- 
sault had been staged in order to secure 
the release of 26 RAF members then be- 
ing held in German prisons. The attack 
failed when explosives accidentally deto- 
nated, killing two of the guerrillas. More 
than 30 RAF members remain in prison 
in Germany. 

MS: Among the elected sheriffs in 
Mississippi are Gary Mauney, who was 
convicted in 1974 of selling amphet- 


News in Brief 

amines. John Jones, sheriff of 
Humphreys county, was convicted in 
1988 of taking $48,000 in bribes to al- 
low slot machines to operate in the 
county. Jacob Cartlidge, sheriff of 
Sharkey County was convicted in 1986 
of soliciting protection money from drug 
dealers. State public safety commissioner 
Jim Ingram said: “This really makes us 
look kind of dumb.” In all three cases 
the voters were well aware of the 
candidate’s criminal records. 

NY: On April 17, 1996, person(s) 
unknown hacked into the New York city 
police’s 911 phone line for twelve hours. 
Whenever someone would call the 
number they would receive a tape re- 
corded message telling them police were 
too busy eating donuts, drinking coffee 
and masturbating to come to the 
phone. After spending $156 million on 
a new 911 phone system the NYPD has 
been plagued with problems, ranging 
from being hacked to crashes and 
delays. 

OH: Darryl Smith sent the Ohio 
governor a 25 pound box containing his 
clemency appeal with the legal docu- 
ments supporting his request. The box 
was thought to be suspicious by the 
governor’s staff and when a portable x- 
ray machine was unable to inspect it, a 
Columbus bomb squad took the box, with 
the clemency petition in it, to a remote 
location and detonated it. The box 
was packed under the supervision of 
prison guards and was clearly marked 
as having been mailed from an Ohio 
prison. 

OH: Orient prison guard John 
Bennet was arrested and charged with 
attempting to smuggle contraband into 
a prison on May 10, 1996. State police 
arrested Bennet at home where they 
found almost an ounce of marijuana on 
Bennet and 36 ounces, 3 guns and $ 1,400 
in cash inside his home. Police did not 
say how they knew the drugs were in- 
tended for the prison. 

OR: The Portland Archdiocese has 
protested the electronic recording of the 
confession given by accused triple mur- 
derer Conan Hale to Catholic priest 
Timothy Nockaitis. The taping, which 
occurred without Hale’s or the priest’s 
knowledge, was labeled “an absolute 
outrage. They used this priest. They 


brought him in to perform the sacrament 
of the reconciliation and then they 
bugged him.” State law 7 says that com- 
munications between clergy and their 
followers are confidential. 

TX: On May 6, 1996, prison guard 
Fred Parish was arrested on bribery 
charges. According to the indictment, he 
accepted $90 from a prisoner in return 
for delivering marijuana to that prisoner. 
Parish was assigned to the Beto 1 unit 
in Tennessee Colony where he had been 
employed since 1985. Parish could have 
been charged with delivery of a con- 
trolled substance, a first degree felony, 
instead of the third degree bribery 
charge. 

TX: On May 28, 1996, a Smith 
County grand jury indicted Bullard City 
Councilman Bill Jones on a child inde- 
cency charge. Jones is employed by the 
Texas DOC in Rusk. Neither Jones nor 
the TDCJ had any comments on the in- 
dictment, the city indicated he could 
continue on the city council. 

WA: On June 4, 1996, the Seattle 
city council approved a $240,000 settle- 
ment to James Kienast, a bus driver w ho 
was attacked by a police dog while try- 
ing to assist police in capturing three car 
thieves. Police mistook Kienast for one 
of the thieves and ordered a police Rott- 
weiler to attack him. Kienast underwent 
four operations and lost full use of one 
leg. 

WA: On March 16, 1996, state rep- 
resentative Jack Cairnes pleaded guilty 7 
to drunk driving and was sentenced to a 
day in jail, with credit for time served, 
and fined $685. The drunk driving rep- 
resentative couldn’t be reached for 
comment. On June 16, 1996, state rep- 
resentative Sandra Romero w as arrested 
for drunk driving after she rear-ended 
another vehicle and failed a field sobri- 
ety test. The drunken legislator was 
booked into the Thurston County jail and 
then released. Maybe this is why Wash- 
ington has very lenient laws on drunk 
driving, with no mandatory sentences, 
etc. 

WA: On May 23, 1996, the state su- 
preme court affirmed the conviction for 
first degree rape of Colville Tribal Po- 
liceman Fred Bright. Bright was 
convicted of two counts of first degree 
rape for assaulting a female prisoner he 
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was transporting. Bright was armed and 
in uniform when he raped the victim. 
At trial he claimed the sex was consen- 
sual. 

WA: On May 24, 1996, Tacoma 
police and DOC officials foiled an es- 
cape attempt by Frederick Woods and 
Garry Eastabrook at the McNeil Island 
Corrections Center. Woods and 
Eastabrook approached a prisoner who 
builds boxes used to remove garbage 
from the island prison and asked him to 
build a box with a false bottom. The pris- 
oner agreed and immediately reported 
the offer to prison officials who gave him 
approval to build the box. On May 24 
the would be escapees climbed into the 
box which was placed on a flatbed truck 
and waited for it to be loaded. Two hours 
later they kicked their way out of the box 
and were captured by police. What it is 
so ironic about Eastabrook’s being 
turned in by a prison informant is that 
he himself is a notorious jailhouse in- 
formant and should have known about 
the perils of snitches. 

WI: In May, 1996, governor 
Tommy Thompson signed legislation 
allowing the DOC to send state prison- 
ers, as many as 300, to Texas jails for at 
least a year. The measure is supposed to 
relieve overcrowding. Also approved 
was a law ordering the creation of chain 
gangs. ■ 


Settlement 
Reached in Alabama 
Chain Gang Suit 

A year after Alabama became the 
xliirst state in the nation to re- 
vive the use of chain gangs, state officials 
have agreed to end the practice perma- 
nently. As this issue goes to press details 
are sketchy and it is unclear whether the 
state has agreed to abandon chain gangs 
altogether or simply end the practice of 
chaining prisoners together in groups of 
five. 

What is clear, however, is that a 
settlement was reached in the lawsuit 
filed by the Southern Poverty Law Cen- 
ter. The suit challenged the practice of 
chaining prisoners together, claiming 
that it constitutes cruel and unusual pun- 
ishment. AssoonasPZWobtainsacopy 
of the settlement we will provide read- 
ers with a complete report. H 


Photocopies Required for Court Access 


A federal district court in Ohio 

ZjJield that a prison policy which 
charges prisoners 35 cents per copy and 
does not allow a credit system violates 
prisoners’ right of access to the courts. 
Scott Giles, an Ohio state prisoner, filed 
suit challenging the Ohio prison system’s 
practice of charging prisoners 35 cents 
per copy and not allowing prisoners to 
make copies on credit. Giles earns $9 a 
month. During the course of litigation 
and discovery, prison official defendants 
produced documents Giles had requested 
but demanded that Giles pay for the copy- 
ing, which he could not afford. 

The court noted that prisoners have 
no general constitutional right to free, 
unlimited photocopying services. Pris- 
oners can show their right of meaningful 
access to the courts has been impeded 
when they are denied copies of legal 
pleadings or exhibits, or when prison 
policy on copies is unreasonable. See: 
Johnson v. Parke, 642 F:2d 377 (10th Cir. 
1981); Gluth v. Kangas, 951 F.2d 1504 
(9th Cir. 1991); Allen v. Sakai, 48 F.3d 
1082 (9th Cir. 1994) and Jones v. 
Franzen , 697 F.2d 801 (7th Cir. 1983). 

“...Some reasonable means of access 
to a photocopy machine will be neces- 
sary to protect an inmate’s right of access 
to the courts. Therefore, if a prisoner 
can show that the current prison policy 
is in some way hindering his/her mean- 
ingful access to the courts, then the 
‘reasonableness’ of the prison policy will 
be examined.” The court held that in this 
case Giles had shown he would suffer 
actual injury in pending litigation be- 
cause he was effectively denied access to 
documents critical to his claims. 


The court noted that other cases re- 
quired prisoners to pay ten cents per copy 
while Ohio charges 35 cents. “This dif- 
ference in cost by itself does not make 
the policy unreasonable, but this dif- 
ference in addition to the lack of a 
credit system, makes access virtually 
impossible for a hopeful plaintiff. In 
order to protect a prisoner’s right of ac- 
cess to the courts, the prisoner should at 
least be given the option of choosing to 
spend some of his/her present and fu- 
ture state pay on photocopying 
documents. A credit system or a cheaper 
photocopying charge would enable the 
prisoner to pay and receive the docu- 
ments necessary for litigation.” See: 
Giles v. Tate , 907 F. Supp. 1 1 35 (SD OH 
1995). ■ 


Tired of doing time you do not de- 
serve? Have you given up on all 
possibility of justice since your 
confinement? 

Please write: 

Freedom Press, Prisoner Support 
PO Box 4458 
Leesburg VA 22075 
or 

Freedom-One 

444 N Frederick Ave, L-144 
Gaithersburg MD 20877 

Include a narrative and copies of 
your sentencing documents. 


Chomsky Tape Available 


Noam Chomsky is America’s foremost dissident intellectual. He gives 
excellent, piercing analysis of American foreign and domestic policy and whose 
interests it serves. We have frequently recommended his books. Now, for a 
limited time PIN has a one hour radio version, on tape, of the movie Manufac- 
turing Consent: Noam Chomsky and the Media. Puzzled about media coverage 
on crime and its bias? Chomsky spells it out in the foreign policy context. 

These are factory tapes made out of transparent plastic, they are not 
factory sealed. These were donated to PLN for use as a fund-raiser. To order 
tapes please send $10 per tape including shipping, to PLN and specify that you 
want the tape. This is a great buy with the money going to a worthy cause. 
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IMU Placement Implicates Due Process 


T he court of appeals for the ninth 
circuit held that an Oregon 
prisoner’s transfer to an Intensive Man- 
agement Unit (IMU) control unit may 
violate due process if done without pro- 
cedural due process. The court also held 
that several control unit conditions 
stated a claim for constitutional viola- 
tions. This ruling is significant because 
it applies a due process analysis in the 
wake of Sandin v. Connor , 115 S.Ct. 
2293 (1995), which significantly gut- 
ted prisoners’ right to due process with 
regards to segregated confinement. 
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Charles Keenan, an Oregon state 
prisoner, was infracted after guards found 
weapons in his cell. Keenan was found 
guilty at the hearing, sentenced to six 
months in the Disciplinary Segregation 
Unit (DSU) and fined $325. After being 
found guilty, Keenan was reclassified to 
maximum custody which entails housing 
in IMU. Keenan was not allowed to at- 
tend this hearing. Oregon law requires 
only notice and an opportunity to appeal. 
After six months in DSU Keenan was 
transferred to IMU and remained there 
for six months. Keenan filed suit chal- 
lenging the transfer to IMU and numerous 
conditions of confinement in IMU. The 
district court dismissed the complaint on 
a motion for summary judgment. The 
court of appeals reversed in part, affirmed 
in part and remanded for further proceedings. 

Due Process; In Sandin the supreme 
court held that prisoners will not have a 
state created liberty 7 interest unless the 
contemplated restraint imposes “atypical 
and significant hardship on the inmate 
in relation to the ordinary incidents of 
prison life.” Keenan claimed that he 
should have been allowed to attend the 
IMU classification hearing and to present 
evidence and witnesses. The court noted 
that, due to being such a recent ruling, 
Sandin has yet to be fleshed out by the 
lower courts. This is one of the first rul- 
ings to do so regarding administrative 
segregation and control unit claims. “We 
suggest that if it [the district court] finds 
conditions in the IMU that violate the 
Eighth Amendment, the transfer to the 
IMU would impose "atypical and signifi- 
cant hardship.’ 


“We do not suggest... that the new 
test is synonymous with Eighth Amend- 
ment violation. What less egregious 
condition or combination of conditions 
or factors would meet the test requires 
case by case, fact by fact consideration. 
The Sandin court seems to suggest that 
a major difference between the conditions 
for the general prison population and the 
segregated population triggers a right to 
a hearing. We do know that relevant fac- 
tors include whether there is a likelihood 
that the transfer will affect the duration 
of Keenan’s sentence and the duration 
of the transfer.” 

If the lower court finds that Keenan 
did have a protected liberty 7 interest in 
freedom from transfer to IMU, it must 
then decide whether Keenan was pro- 
vided with the process he was due. 
“Keenan wanted to attend the reclassifi- 
cation hearing of April 24, 1992, in order 
to call witnesses, present evidence, con- 
front adverse evidence, and explain his 
views. Ordinarily; the prisoner should be 
allowed to do so.” The court noted that 
the lower court might find that the dis- 
ciplinary 7 hearing held a few days before 
the IMU transfer hearing might be rel- 
evant. 

Exercise: The parties agreed that 
Keenan was not provided with outdoor 
exercise while in IMU. The defendant 
admitted that IMU prisoners are re- 
stricted to exercising in an 8’ by 21’ by 
16’ space with a roof, three walls, and a 
fourth wall of perforated steel admitting 
sunlight only through the top third. 
""Deprivation of outdoor exercise violates 
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IMU (Continued) 

the Eighth Amendment rights of inmates 
confined to continuous and long term 
segregation.” Keenan stated a claim on 
his exercise complaint. 

Noise: Keenan claimed that at all 
times of the day and night IMU prison- 
ers are screaming, yelling, banging, 
crying and singing. The court noted that 
prisoners have an eighth amendment 
right to be housed in an environment 
that, if not quiet, is at least reasonably 
free from excess noise. This claim was 
remanded for trial. 

Ventilation: Keenan presented evi- 
dence that his IMU cell was permeated 
with stale air smelling of feces, urine and 
vomit. Prisoners retain an eighth amend- 
ment right to adequate ventilation and 
air flow. Foul smelling air may pose a 
threat to and undermine health and sani- 
tation. This was remanded for trial. 

Lighting: Keenan stated that large 
fluorescent lights directly in front of and 
behind his cell shone into his cell twenty 
four hours a day, so his cell was con- 
stantly lit and he had no way of telling 
night from day. This condition caused 
him sleeping problems and other men- 
tal and psychological problems. The 
court noted that, just as prisoners retain 
a right to adequate lighting, they cannot 
be subjected to constant lighting. "There 
is no legitimate penological justification 
for requiring [inmates] to suffer physi- 
cal and psychological harm by living in 
constant illumination. This practice is 
unconstitutional.” LeMaire v. Maas , 745 
F. Supp. 623, 636 (D OR 1990), vacated 
on other grounds, 12 F.3d 1444, 1458- 
59 (9th Cir. 1993). 

Hygiene Items: Prisoners retain a 
right to personal hygiene supplies such 
as soap and toothbrushes. Keenan 
claimed that the defendants did not sup- 
ply him with personal hygiene items 
unless he could pay for them. The 
prison’s indigency level forced him to 
choose between hygiene items and legal 
materials. This claim was remanded for 
trial. 

Food and Water: Prisoners retain 
a right to adequate food. While it need 
not be tasty or appetizing, it must be 
enough to meet basic nutritional needs. 
Keenan produced evidence that the food 
in IMU was frequently spoiled, raw, tam- 


pered with and failed to meet a balanced 
nutritional level. This claim was re- 
manded for trial. 

Reading Materials: Keenan chal- 
lenged the Oregon State Penitentiary’s 
"publisher only” rule which requires that 
all reading materials come from the pub- 
lisher. Keenan also challenged the 
limited number of books in the IMU li- 
brary and the fact that prisoners were 
denied access to the main library and 
could not pass books to other prisoners. 
The court gave a detailed discussion of 
the cases which have upheld the "pub- 
lisher only” rule and noted that when the 
supreme court upheld such a policy as 
applied to hard cover books, it did so be- 
cause books were available from other 
sources. See: Bellv. Wolfish , 441 US 520, 
99 S.Ct. 1861 (1979). "A broader ban 
might not survive challenge. . . . Also, the 
compelling state interest in prison secu- 
rity that justified the hardback rule in 
Bell may not justify a ban of other read- 
ing materials: ‘The particular security 
problem presented by the bindings of 
hardboard volumes appears to be inap- 
plicable to newspapers, and possibly also 
to paperbound books. ’” The court noted 
that while the defendants would be en- 
titled to qualified immunity from money 
damages on this claim, the court should 
consider granting injunctive relief on 
remand and view all the first amendment 
claims together as a whole. 

Legal Mail: In dismissing the le- 
gal mail portion of the complaint, the 
court noted that Keenan claimed that 
mail from the courts was improperly 
opened outside his presence. The court 
held that no violation occurred. “Our 
conclusion turns on the definition of ‘le- 
gal mail.’ Mail from the courts, as 
contrasted to mail from a prisoner ’s law- 
yer is not legal mail.” See: Martin v. 
Brewer , 830 F.2d76 (7th Cir. 1987). The 
court mailings were opened because they 
did not have the words “legal mail” writ- 
ten on the outer envelope. This finding 
hinged on the fact that with few excep- 
tions all correspondence from a court to 
a litigant is a public document which 
prison personnel could inspect in the 
court’s files. Prisoners will find this use- 
ful in cases where prison officials censor 
court pleadings that have already been 
filed in the court on the alleged basis that 
they “belong” to another prisoner. Once 
filed such documents are literally public 


September 1996 


2 


Prison Legal News 




Denial of Disciplinary Witnesses Upheld 


documents accessible to anyone. The 
court noted that on these facts it did not 
decide whether mail from a lawyer that 
was not marked “legal mail” could be 
lawfully opened outside the prisoner’s 
presence. 

The court affirmed dismissal of 
Keenan’s claims regarding cell size, 
medial care, verbal harassment, re- 
straints, visiting, canteen items, phone 
access, religious advice, law library ac- 
cess and legal mail opening. These 
claims failed primarily because in his pro 
se complaint Keenan did not lay out the 
facts showing harm in sufficient detail. 
This ruling emphasizes the importance 
of a properly drafted complaint. Anyone 
litigating conditions of confinement or 
control unit cases will find this ruling 
helpful. Readers should note that there 
has been no ruling on the merits of the 
claims. See: Keenan v. Mali 83 F.3d 
1083 (9th Cir. 1996). ■ 


T he court of appeals for the first 
circuit vacated and remanded a 
Massachusetts district court ruling that 
had held that a prison policy denying wit- 
nesses from the prison’s general 
population to segregated prisoners’ dis- 
ciplinary hearings was unconstitutional. 
Brendan McGuinness is a Massachusetts 
state prisoner who was infracted for al- 
legedly getting into a fight with a guard. 
At the disciplinary hearing McGuinness 
requested that a prisoner who witnessed 
the incident be called to testify on his 
behalf at the hearing. The policy at MCI 
Cedar Junction was to automatically, 
deny all requests for witnesses from 
the prison’s general population. 
McGuinness filed suit contending that 
this policy violated his constitutional 
rights. The district court held a bench 


trial and issued a ruling of declaratory 
judgment. 

The district court held that under 
Kenney v. Commissioner of Corrections , 
393 Mass. 28, 35, 468 N.E.2d 616 (1984) 
witnesses cannot be denied in a disci- 
plinary hearing simply based upon the 
location of the individual within the 
prison. The court noted that Massachu- 
setts DOC policy states that prisoners 
shall be allowed to present evidence and 
witnesses at disciplinary hearings un- 
less certain predicates are met. The 
regulations required a case specific de- 
termination that security or other valid 
institutional objectives require or allow 
the denial of a prisoner’s request to 
present witnesses at a disciplinary hear- 
ing. The court held that as a result, the 
disciplinary hearing was “void and to no 
effect” and could not be used for any ef- 


ATTENTION! ATTENTION! ATTENTION! 

PLN Has a New Mailing Address and Subscription Rates 

Subscription rates are now $15/yr for prisoners. Prisoners can still donate stamps instead of a check or cash, 
but we now require a minimum donation of $5 at a time. Your subscription will be pro-rated at $1 .25 an issue. 
Donations of less than $5 will be returned. For non-incarcerated individuals, the subscription rate is now $20/yr. 

Renew or Extend Your PLN Subscription for Two Years 
And Receive a BONUS GIFT from PLN 

For a limited time only we are offering a bonus for subscribers who renew or extend their PLN subscription for 
two years (or more). Prisoners send $30, non-incarcerated individuals send $40. We’ll renew or extend your 
subscription for 24 issues and mail your bonus. 

The bonus gift is a superb 28-page booklet, “How Good Was Your Lawyer: Legal Malpractice vs. Ineffective 
Assistance of Counsel” written by Allan Parmelee. This well researched, fact-filled 28 page booklet is a valu- 
able addition to any library. It’s a $5 value, yours free with your two year pre-paid subscription. (To purchase 
the book separately, see Allan Parmelee’s ad on page 23.) 

This offer expires December 31, 1996. Supplies are limited. So don’t just think about it... Do it! 

Send subscription payment to PLNs NEW MAILING ADDRESS: 

Prison Legal News 
2400 NW 80th Street #148 
Seattle, WA 98117 

Be sure to ask for your copy of “How Good Was Your Lawyer” when you send your payment. 
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Witness Denial (Cont.) 

feet by the Massachusetts DOC. See: 
McGuinness v. Dubois ; 887 F. Supp. 20 
(D Mass 1995). [PIN, Dec, 1995]. 

The appeals court gave an extensive 
discussion of state court rulings that gov- 
ern Massachusetts prisoners. The court 
held that Kenney does not stand for the 
proposition that witnesses cannot be de- 
nied at a disciplinary hearing based on 
the prisoner’s location within the prison. 
“Although we disagree with the district 
court’s interpretation of The rule of 
Kenney insofar as the district court in- 
terprets that rule as speaking to the 
requirements of federal due process, we 
note that to prohibit live defense witness 
testimony at a disciplinary hearing, nu- 
merous courts have interpreted the due 
process teachings of the Wolff opinion 
to require an individualized decision, 
based on the facts of each case.” Numer- 
ous cases from all circuits are cited on 
this issue. The court in this case avoided 
addressing the issue, stating that it would 
do so in the future on different facts in a 
different case. It waffled on the issue by 
saying that the US supreme court has dis- 
agreed with Massachusetts prison 
officials’ claim that “across the board” 
policies denying witness requests are al- 
ways proper, but it “has not ruled that 
such policies are invariably improper.” 
However, several other circuits have, 
including the ninth, sixth, seventh and 
tenth circuits. The cases are listed in this 
ruling. 

The court based its decision that the 
MA policy denying all witnesses at 
prison disciplinary hearings did not vio- 
late due process because applying that 
policy to the facts in this case did not 
result in a due process violation. In this 
case the undisputed testimony supported 
the finding of guilt and McGuinness has 
not suggested how a live presentation of 
the testimony of his proposed witnesses, 
whose affidavits were used at the hear- 
ing, would have impacted the hearing 
one way or the other. A key issue in this 
outcome was that McGuiness did not 
directly challenge the policy itself which 
denied all live witnesses. Massachusetts 
prisoners would be well advised to chal- 
lenge the constitutionality of the policy 
itself. The district court ruling was va- 
cated and reversed. See: McGuinness v. 
Dubois , 75 E3d 794 (1st Cir. 1996). ■ 


Limited Interlocutory 
Appeals in Medical Cases 

he court of appeals for the is reviewable, to determine if the known 


x eighth circuit held that the law 
is clearly established that a heart trans- 
plant patient is entitled to reasonable 
medical care. Whether he actually re- 
ceived that care was a factual question it 
lacked jurisdiction to answer. In 1985 
Edward Miller received a heart trans- 
plant. In 1989 he began serving a long 
sentence for the state of Missouri. Miller 
filed suit claiming that prison doctors did 
not provide him with the specialized and 
ongoing medical care he required as a 
heart transplant patient. The defendants 
sought summary judgment claiming that 
Miller had not produced evidence from 
which a jury could conclude that he was 
deprived of the necessary medical care, 
or that if he was, that they were respon- 
sible. They also claimed that Miller was 
not harmed by any neglect on their part, 
because he had not rejected the heart and 
was still alive. They also claimed that 
they were entitled to summary 7 judgment 
on qualified immunity grounds. The dis- 
trict court rejected these arguments and 
the defendants filed an interlocutory ap- 
peal. 

As a preliminary matter the court 
noted that it lacks jurisdiction to hear 
interlocutory appeals that challenge the 
sufficiency or adequacy of the evidence 
in the lower court, i.e., it cannot rule on 
factual disputes. Interlocutory appeals 
can only be filed by government defen- 
dants claiming they are entitled to 
qualified immunity from money dam- 
ages. “That some issues must be 
reviewed in a qualified immunity 7 appeal 
does not mean that we have jurisdiction 
to review all of the points addressed in 
the summary judgment motion. Only 
those issues that concern what the offi- 
cial knew at the time the alleged 
deprivation occurred are properly re- 
viewed in this type of interlocutory 7 
appeal. We have jurisdiction to review 
these issues because their review is nec- 
essary 7 in order to determine whether a 
reasonable state actor w ould have known 
that his actions, in light of those facts, 
would violate the law.” 

The court clarified this. “The ques- 
tion of what was known to a person who 
might be shielded by qualified immunity 


facts would inform a reasonable actor 
that his actions might violate an estab- 
lished legal standard — the right to speak 
freely, the right to be free from unrea- 
sonable searches and seizures, a 
prisoner’s right to adequate medical care, 
for example. Conversely, if the issues 
relate to whether the actor actually com- 
mitted the act of w hich he is accused, or 
damages, or causation, or other similar 
matters that the plaintiff must prove, we 
have no jurisdiction to review them in 
an interlocutory appeal of a denial of a 
summary judgment motion based on 
qualified immunity.” The court held it 
could not rule on the bulk of the defen- 
dants ’ appeal in this case. 

To succeed on an eighth amendment 
claim for medical indifference a prisoner 
must show that he had an objectively se- 
rious medical need and that prison 
officials knew about and disregarded that 
need. “Facts relating to the subjective 
component of the claim, unlike facts re- 
lating to the objective component of the 
claim, would inform a reasonable prison 
official whether his actions violated the 
Eighth Amendment ’s mandate that the 
State "provide medical care for those 
whom it is punishing by incarceration. ’ 
We thus have jurisdiction to review 7 
whether sufficient evidence exists that 
the defendants actually knew of a need 
for specialized medical care and acted 
reasonably in light of that knowdedge, 
the subjective component of the claim.” 

Analyzing the evidence presented in 
this case, including a medical expert re- 
tained by Miller, the court held that there 
w as “ample evidence that Miller needed 
the care he claims he was denied.” The 
court discussed the specific care required 
by heart transplant patients. The key 
question w as whether the defendants had 
provided Miller w ith the care he needed 
at the time he needed it, not w hether his 
medical care needs had changed over 
time. The court held that Miller had pro- 
duced sufficient evidence to convince a 
jury 7 that the defendants had been delib- 
erately indifferent to his serious medical 
needs. Thus, the defendants were not 
entitled to qualified immunity. See: 
Miller v. Schoenen , 75 F.3d 1305 (8th 
Cir. 1996). ■ 
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From the Editor 

by Paul Wright 


B y now you should have noticed 
that we have a new mailing 
address and new subscription rates. 
While all mail sent to our Florida ad- 
dress will be processed for the next few 
months you will get faster results by 
sending all correspondence, donations, 
etc., to our Seattle address. The PLN 
move to Seattle is about six years over- 
due. When PLN first started in 1990 we 
were Seattle based but had difficulty 
finding a reliable volunteer to handle our 
mail and banking. We asked my dad, 
Rollin, if he would handle PLN " s mail 
on a “temporary” basis, just until we 
found someone in Seattle to do it. That 
was six years ago, but better late than 
never. By consolidating our operation 
in one place we will be able to pro- 
vide faster service. We would like 
to extend our heartfelt thanks to 
Rollin for his many years of gener- 
ous and selfless help to PLN. 
Hopefully by the end of the year he 
can be a retired PLN volunteer. 

One of the changes, in addition to 
the rate increase, is that we have estab- 
lished a minimum donation of $5. We 
did this due to the huge amount of time, 
proportionately, that it takes to process 
small donations. After this month we 
will simply return all donations of less 
than $5, so please don’t send any less. 
We will pro-rate prisoner subscriptions 
at $1.25 an issue as long as they send at 
least $5 per donation. Needless to say, 
it is a lot quicker and easier if readers 
just send the full subscription amount at 
once. 

An ongoing problem that our mail 
volunteers have complained about is 
readers who wait until the last minute 
to renew their subscriptions and then 
complain when they miss an issue or 
two. We send renewal notices at least 
four months before your subscription 
expires, and the expiration date is indi- 
cated on your mailing label if it is less 
than 12 months away. If you renew when 
you get the renewal card or at least two 
months before expiration there will be 
no interruption in your PLN subscrip- 
tion. But if you wait until you get your 
final issue before renewing you will most 


likely miss at least one issue because, as 
the post office is delivering one issue to 
you, we are sending the next issue to the 
printer. Our volunteers become irritated 
at people who wait until their subscrip- 
tion expires before they renew and then 
complain about missing an issue. This 
also applies to changes of address. The 
post office does not forward PLN. So 
don’t wait five or six months to give us a 
new' address if you move. If you will be 
in transit let us know and we can inacti- 
vate your subscription until you get a final 
destination. 

Since we first mentioned the idea of 
readers sponsoring trial subscriptions for 
their local media, judges, legislators, etc., 
it has gained quite a bit of popularity. 
Anyone wanting to sponsor a trial sub- 
scription can do so for $15 for 12 issues 
or $7.50 for six issues. Just send the 
money and tell us who you w ant the sub- 
scription to go to. So far the bulk of our 
readers who have sponsored trial sub- 
scriptions are located in the west (CA, 
WA, A Z, etc ). Is the media on the east 
coast, in the mid-west and south that well 
informed on prison issues that they 
wouldn’t benefit from a few issues of 
PLN? Readers should also consider spon- 
soring subs for local TV and radio, 
especially college and community radio 
stations. 

One reader recently asked if any 
judges in his state (WA) received PLN. 
Alas, none do. So we would encourage 
readers to consider sponsoring subscrip- 
tions to members of the judiciary in their 
state as well. If someone wants to do 
this for, say, all the federal judges in a 
given state, please contact Dan or me and 
we can work out the cheapest way of do- 
ing this. 

Another big change has to do with 
back issues. We will still have complete 
sets of back issues available for $50 a 
year, with a free index. But all individual 
back issues will now cost $5 each. Read- 
ers can order any back issue they want at 
this rate, though. Prior to this single back 
issues were limited to whatever we had 
left over from prior print runs. By charg- 
ing $5 each we can have photocopies 
made of any back issue requested so 


people don’t have to buy an entire year’s 
worth of PLN " s to get one particular is- 
sue that they need. 

Readers are also reminded that PLN 
does run ads at very reasonable rates. If 
you know anyone with a service or prod- 
uct that might interest PLN " s readership 
you should encourage them to advertise 
with PLN. Ad rates are available on re- 
quest — just send an SASE. 

In July of this year the Washington 
DOC announced the termination of the 
Computer Pilot Project at the Washing- 
ton State Reformatory. In doing so the 
DOC once again showed its usual disre- 
gard for programs with a proven 
rehabilitative impact. Efforts to forestall 
the program’s demise were not success- 
ful, despite favorable media coverage and 
significant public and legislative support. 
The December issue of PLN will have 
an article detailing the twelve year 
struggle around computers in Washing- 
ton prisons and preparations for the next 
phase. Anyone interested in becoming 
involved in this issue before then should 
contact me directly. 

This month marks the 25th anniver- 
sary of the Attica uprising and the 
murder of George Jackson. We were w ell 
aw are of the importance of this date and 
we asked three political prisoners with 
long involvement in the prison rights 
movement to do articles on the topic. 
Two agreed to do so, but the promised 
articles didn’t reached us in time for this 
issue due to a shooting and lockdown at 
USP Leavenworth. One will be in the 
next issue. 

- Sine c PLN started, one of the sad- 
dest duties I have had as editor has been 
to note the passing of prison activists and 
PLN supporters. On July 18, 1996, 
Stephen Donaldson, the president of Stop 
Prison Rape (SPR) lost his struggle with 
AIDS and died. Donny, as he liked to 
be called, was a former federal prisoner. 
Upon his release from prison he became 
actively involved in efforts to stop the 
atrocity of prison rape, and in 1988 he 
became president of SPR. An eloquent 
writer and compelling speaker, Donny 
almost single-handedly put this topic on 
the national agenda of prison reform. 
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Editorial (Continued) 

His op ed pieces appeared in the largest 
media outlets in the country; he was in- 
terviewed on “60 Minutes” and other TV 
programs; he testified before legislative 
committees; and he wrote the SPR 
amicus brief in Farmer v. Brennan , 
the landmark case where the supreme 
court held that prisoners had a con- 
stitutional right to be protected from 
assault by their fellow prisoners. 
What made Donny such a compelling 
spokesperson on this topic was that 
he himself had been a victim of jail 
and prison rapes. 

I met Donny in January of this year 
when he was in Washington to testify for 
the defense in a criminal obscenity pros- 
ecution. After having corresponded with 
him for several years I was happy to fi- 
nally be able to meet him in person, as 
that rarely happens with most of my cor- 
respondents. Everyone at PLN is 
saddened by Donny’s death. We send 
our condolences to his family and 
friends. SPR will continue its impor- 
tant work and can be contacted at . SPR, 
PO Box 286, Village Station, New York, 
NY 10014. 

I hope you enjoy this issue of PLN . 
Please share it with others and encour- 
age them to subscribe. ■ 


Prison Rape 
Info Wanted 

Human Rights Watch, the 
largest international human rights 
organization based in the United 
States, is conducting preliminary 
research into the problem of prison 
rape: when it occurs, why it oc- 
curs, how it occurs and how to 
stop it from occurring. 

Anyone who has been targeted 
for any kind of forced sexual con- 
tact in prison, whether it be simple 
harassment, touching or anal pen- 
etration, please contact: Prison 
Project, Human Rights Watch, 
485 Fifth Ave, 3rd Floor, New 
York, NY 10017. Attn.: J. Man- 
ner. The names of all their sources 
will be kept strictly confidential. 


> The racial makeup of Califor- 
nia prisoners is: 29% white, 33% black 
and 34% brown. But in California’s 
supermax, Pelican Bay SHU, 14% are 
white, 17% are black and an astounding 
60% are brown. In California’s other 
SHU for male prisoners at Corcoran, 
18% are white, 23% black and 55% 
brown. 

> A 1992 report published in 
Business Week showed that immigrants 
in the U.S. pay $90 billion a year in taxes 
and collect $5 billion a year in welfare 
benefits. Even in Los Angeles (remem- 
ber California’s Proposition 1877), 
undocumented workers pay $1.8 billion 
more in taxes than they ever get back in 
services. (Does imprisonment in SHU 
count as a service?) 

> In California whites make up 
53% of the total population, 35% of the 
people arrested and only 29% of state 
prisoners. On the other hand, blacks 
make up 7% of the state’s population, 
18% of those arrested, and 33% of the 
state’s prison population. 

> From 1991 to 1993, 13 million 
U.S. workers were eliminated from their 
jobs by downsizing. 

> The Fortune 500 firms shed 4 . 4 
million jobs between 1980 and 1993. 
During that same period their sales in- 
creased 1.4 times, assets increased 2.3 
times and CEO compensation increased 
6.1 times. 

> In 1 974 CEO’s were making 35 
times as much as their employees; now 
they are making 185 times as much. 

> According to the Office of Na- 
tional Drug Control Policy, in 1988, the 
federal government spent $4.7 billion on 
the Drug War. The latest budget calls 
for $15.1 billion to be spent in 1997. 

> Between the administrations 
of Ronald Reagan and Bill Clinton, 
the U.S. Dept, of Justice’s budget has 
swelled from $2.3 billion to $16 bil- 


lion and the number of federal pros- 
ecutors has nearly doubled. 

> Convicted criminal defen- 
dants are often sentenced to provide 
community service rather than serve 
prison or jail time. According to one 
estimate, the California Transit Au- 
thority in Los Angeles and Ventura 
counties alone garner more than $30 
million worth of free labor each year 
through the provision of “community 
service.” 

> There were almost 3.8 million 
adult men and women on probation or 
parole in the U.S. at the end of 1995 — 
more than 3 million on probation and 
more than 700,000 on parole. The 
total number of adults in the U.S. 
under some form of correctional su- 
pervision (probation, parole, jails, 
prison) totaled more than 5.3 million, 
which was 2.8% of all U.S. adults in 
1995. 

> In 1994 the corporations listed 
on the New York Stock Exchange posted 
profits 14% higher than in 1 993 . In 1 995 
their profits were 37% higher than in 

1994. 

> The stock prices of Fortune 500 
companies increased by 35 percent in 

1995. The aerospace industry re- 
corded a 22 percent profit increase 
on a revenue increase of only 5 per- 
cent. The use of temporary workers 
(i.e. no job security, no regular hours 
and no benefits) increased 13 percent. 
Real (inflation adjusted) wages remained 
flat. By mid-1995. Unit Labor Costs 
showed a zero growth rate for the first 
four-quarter period in thirty years. 

> A Rand Corporation study cited 
a 12.4% increase from 1989 in the in- 
come gap between the top and bottom 
tenth of the U.S. population. 

> From 1990 to 1995, the Texas 
Department of Criminal Justice’s annual 
operating budget increased from $700 
million to $2.2 billion. 
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Pro Se Tips and Tactics 

by John Midgley 


I n the June issue of PIN , I dis- 
cussed the defense of so-called 
"‘qualified immunity” that is available to 
public officers and employees sued un- 
der 42 U.S.C. § 1983. This companion 
column discusses the other kind of im- 
munity you may run into, so-called 
“absolute immunity” from a § 1983 suit. 
I first explain what an absolute immu- 
nity is, then give an overview of what 
officials are entitled to absolute immu- 
nity and under what circumstances, and 
finally provide a few practical sugges- 
tions. 

1. What Absolute Immunity Is 

An “immunity,” as this word is used 
in § 1983 cases, refers to an “immunity 
from suit.” A defendant who has an 
immunity cannot be sued for damages, 
as the courts have found that there are 
values more important than the plain- 
tiff getting compensation. 

An “absolute immunity” is an im- 
munity that applies to persons acting in 
certain public offices. It is an immunity 
based on the role the person plays in the 
government. Courts have found that 
people acting in such roles should be free 
to act without the threat of suits for dam- 
ages getting in the way of the decisions 
they have to make. These immunities 
are called “absolute immunities” to 
distinguish them from "qualified immu- 
nity,” which depends not on the role the 
governmental official plays but rather on 
whether the law was clear enough to put 
the official on notice that his or her ac- 
tions were unconstitutional. 

Importantly, people playing the 
roles that provide absolute immunity are 
not given immunity for all of their ac- 
tions, but only for those actions they take 
in the role that provides immunity. 
Thus, for example, as discussed in more 
detail below, a judge is immune for all 
actions taken as a judge, but is not im- 
mune for actions that are really not 
judicial actions. 

Immunities typically apply only to 
suits for damages . As detailed in the 
column on qualified immunity, immu- 
nities, including absolute immunities, do 


not generally apply to claims for declara- 
tory and injunctive relief. See: Pulliam 
v. Allen , 466 U.S. 522 (1984). There is 
one exception to this, which I note be- 
low. 

2. Who Is And Is Not Entitled 
To Absolute Immunity 

The following is a general overview 
of some of the roles that provide abso- 
lute immunity to those who play those 
roles. This overview provides only gen- 
eral principles and cannot cover every 
role where immunity questions have 
arisen or every aspect of the many cases 
that flesh out the details of absolute im- 
munity. 

a. Judges 

Judges have broad absolute immu- 
nity for all acts taken as a judge, no 
matter how unjustifiable those acts may 
seem to be. For example, in Stump v. 
Sparkman , 435 U.S. 349 (1978), the Su- 
preme Court granted absolute immunity 
to a judge who issued an order for steril- 
ization of a teenager at the request of her 
parent without holding a hearing. See 
also Mirelesv. 'Waco, 502 U.S. 9 (1991), 
in which a judge was held immune from 
a claim that he ordered two court offic- 
ers to use excessive force to force a public 
defender into his courtroom from another 
courtroom. 

Only actions taken by a person who 
happens to be a judge that are definitely 
not judicial acts have been found to be 
free from immunity. For example, a per- 
son who is a judge but who acts in an 
executive or administrative function 
(such as in the supervision and firing of 
employees) is not entitled to absolute ju- 
dicial immunity. Forrester v. White, 484 
U.S. 219 (1988). Likewise, if a judge 
does things that are the job of the police 
or prosecutors, there is no absolute im- 
munity. See: Malina v. Gonzales , 994 
F.2d 1121, 1124 (5th Cir. 1993), in which 
a judge pulled a driver over on the high- 
way, got a police officer to bring the 
driver to court, charged him with crimes, 


cited him with contempt, and sent him 
to jail. The judge was held absolutely 
immune from a damages claim for the 
contempt citation and sentencing, but not 
for the arrest and charging because those 
were the roles of the police and prosecu- 
tors, not the judge. 

b. Prosecutors 

Prosecutors are absolutely immune 
for performing the prosecutorial func- 
tions of charging crimes and presenting 
the government’s case at trial or other 
hearings, even if the case involves alle- 
gations that the prosecutor knowingly 
used perjured testimony or conspired 
with the judge to rig the outcome of a 
case. Imblerv. Pachtman , 424 U.S. 409 
(1976); Ashe Iman v. Pope , 793 F.2d 1072 
(9th Cir. 1986). 

Prosecutors performing police, ad- 
ministrative, or other non-prosecutorial 
functions are not entitled to absolute 
immunity. Mitchell v. Forsyth , 472 U.S. 
511 (1985) (John Mitchell, Nixon s At- 
torney General, was not acting as a 
prosecutor when he engaged in wiretap- 
ping); Buckley v. Fitzsimmons, 113 S.Ct. 
2606 (1993) (no absolute immunity for 
statements made at a press conference 
or for allegedly fabricating evidence be- 
fore indictment); Burns v. Reed , 500 U.S. 
478 (1991) (absolute immunity granted 
for prosecutor’s participation in a prob- 
able cause hearing but not for advice he 
gave the police about the use of hypno- 
sis for interrogation and whether they 
had probable cause to arrest). 

c. Witnesses, Court 
Personnel, etc. 

Witnesses, including police officers 
allegedly giving false testimony, have 
absolute immunity for their testimony. 
Briscoe v. LaHue , 460 U.S. 325 (1983). 

Law clerks, court clerks, and others 
acting essentially as an extension of a 
judge (such as masters or receivers) have 
generally been given judicial immunity 
for acts closely connected to the judicial 
process. See, for example, Sindram v. 
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Suda, 986 F.2d 1459 (D C. Cir. 

1993) (clerks). The question of immu- 
nity for other people who act under court 
authority, such as a police officer or even 
a doctor carrying out a court order, is 
complicated and beyond the scope of this 
column, but in general terms most of 
those carrying out court orders have been 
granted “quasi-judicial” absolute immu- 
nity. 

Court reporters, on the other hand, 
are not given absolute immunity. See: 
Antoine v. Byers & Anderson, 113 S.Ct. 
2167 (1993). Antoine possibly has 
greater importance as well, as it may be 
applied to limit the broad immunity that 
has usually been granted to court clerks 
and other court personnel. See: Woodard 
v. Mennella , 861 F.Supp. 192 (EDNY 

1994) . 

d. Parole Boards and Officers 

Parole boards and officers carry out 
both “quasi-judicial” functions, such as 
granting or denying release, and execu- 
tive functions. They have almost always 
been given absolute immunity for the 
quasi-judicial decision to grant or deny 
parole, and for functions directly con- 
nected with this judge-like function. See, 
for example, Sellars v. Procunier , 64 1 
F.2d 1295 (9th Cir. 1981). They are gen- 
erally refused absolute immunity for 
functions that are executive and not 
closely related to their quasi-judicial 
function. 

e. Hearing Officers 
or Committees 

The Supreme Court held that prison 
disciplinary hearing officers are not 
enough like judges to be granted abso- 
lute immunity. See: Cleavinger v. 
Saxner, 474 U.S. 193 (1985). The Court 
emphasized that the hearing officers are 
not nearly as independent as judges are, 
but instead are employees of the prison. 
Many administrative law judges are 
given absolute immunity, however. See: 
Butz v. Economou , 438 U.S. 478 (1978) 


f. Legislators 

National, state and local legislators 
are absolutely immune for actions taken 
as legislators, such as passing laws and 
holding hearings. See: Tenney v. 
Brandhove , 341 U.S. 367 (1951); Fry v. 
Board of County Commissioners , 7 F.3d 
936 (10th Cir. 1993). The exact scope 
of what acts are covered is a complicated 
question beyond the scope of this col- 
umn. Legislators are uniquely immune 
even from injunctive relief for actions 
taken in the legislative process. See: 
Supreme Court v Consumers Union , 446 
U.S. 719 (1980). 

Note, however, that legislative im- 
munity does not mean that the legislation 
passed is free from constitutional attack 
in a § 1983 suit. See: Goldberg v. Town 
of Rocky Hill , 973 F.2d 70 (2nd cir. 
1992). Rather, legislative immunity is 
protection from personal liability for leg- 
islators and from an injunction against 
the legislative process. 

4. Practice Tips 

a. Even If Absolute Immunity 
Doesn’t Apply, There May Be 
Qualified Immunity 

Even if a public official is not pro- 
vided absolute immunity, that same 
official may be protected by the quali- 
fied immunity defense discussed in my 
last column. So, for example, even if 
you show that a prosecutor involved in 
your case was acting more like a police 
officer than a prosecutor and therefore 
cannot be given absolute prosecutorial 
immunity, the same prosecutor may be 
able to raise a qualified immunity claim. 
The details of how qualified immunity 
is figured out are discussed in the col- 
umn on qualified immunity. 

b. Deciding Whether You 
Have A Damages Claim 
Against Particular Officials 

It is important to establish credibil- 
ity with the court in which you are doing 
your case. In addition to stating only 
things that you know or reasonably be- 


lieve to be true, your credibility can also 
be helped by knowing who can be sued 
and who cannot. So, if someone has 
acted in a role that certainly will pro- 
vide them with absolute immunity (for 
example they were doing something 
in court as a judge), don’t bother to 
sue them for damages. It is a waste 
of time, it will require you to amend 
the complaint (or it will require dis- 
missal if they are the only defendant), 
and it will hurt your credibility with 
the court. 

On the other hand, if a person who 
harmed you was acting in a manner that 
was outside the role that normally gives 
them absolute immunity, you may be able 
to support a case for damages against 
them. Think about what specifically and 
truthfully you can say about what that 
person did that might show that they 
were acting outside the role that normally 
gives them immunity. 

c. A Special Problem In 
Cases Against Actors In The 
Criminal Justice System 

If the claim you want to raise in- 
volves suing actors in the criminal justice 
system for actions that led to your con- 
viction or sentence, you likely have 
another problem besides potential abso- 
lute immunity for those actors. In Heck 
v. Humphrey , 114 S.Ct. 2363 (1994), 
the Supreme Court held that claims 
implicating the validity of a convic- 
tion or sentence cannot be brought in 
a § 1983 case unless the conviction 
or sentence has been ruled unlawful 
on appeal or in a habeas corpus pro- 
ceeding. 

The details of what Fleck means is 
beyond the scope of this column, but if 
you are thinking of bringing a claim re- 
garding what got you into prison, you 
should look into how Heck may affect 
your case. You may well have to get re- 
lief in your appeal or in a habeas case 
before you can even file your § 1983 
claim. | 

[John Midgley is an attorney for Co- 
lumbia Legal Services in Washing- 
-tonA 
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Mass Transfer Madness 


O n April 1, 1996, the Califor- 
nia Department of Corrections 
began the first phase of its “180/270” 
transfer plan for Level IV prisoners. All 
prisoners housed in Level IV prisons 
have been classified for retention in ei- 
ther a “180” or “270” degree design 
facility. The initial wave of transfers to 
newly opened Salinas Valley State Prison 
(New Soledad) is near completion as the 
largest, and most expensive, mass move- 
ment of prisoners in the nation’s history 7 
gets under way. 

So-called “270” degree design for- 
mat prisons require prisoners from 
several housing units to walk outdoors 
to use a central dining facility for meals. 
The cells are arranged in a 270 degree 
layout around a central control. All three 
sections within a single housing unit 
share the same day room and cell doors 
are made of sheet metal with nine milli- 
meter holes every half inch. After 
several serious staff and prisoner assaults 
at 270 design prisons, prison officials 
concluded the older 180 degree institu- 
tions were more secure. 

In 180 degree prisons, every two 
housing units share a dining hall and 
prisoners do not walk outside to use 
them. The three sections of each hous- 
ing unit are separated by concrete walls 
and there is an attached exercise yard 
for small groups of prisoners. The 
housing unit sections fan 180 degrees 
out from the central control. Prison 
staff feel such features make it easier 
to manage prisoners, and the pros- 
pect of better control was a major 
factor in the development of the 
transfer plan. 

In a memorandum circulated to all 
wardens, David Tristan, Deputy 7 Direc- 
tor, Institutions Division, listed the 
criteria for excluding prisoners from 270 
design format prisons. Prisoners who 
were in a Security Housing Unit within 
the past three years, who were found 
guilty of a Division A-l, A, or B dis- 
ciplinary offenses (except possession 
of narcotics) within the last three 
years, “validated” members or asso- 
ciates of a prison gang, and prisoners 
w ho were found guilty of inciting or 


by W Wisely 

participating in a riot in the last three 
years will be classified for 180 degree 
format prisons under the plan. 

In addition, any prisoner who is a 
member or associate of a street gang and 
who w as found guilty of assault (exclud- 
ing mutual combat) within the past three 
years, or whose commitment offense 
was related to street gang activity 
(like a drive by shooting), or who has 
two prior felony convictions under Cali- 
fornia Penal Code §667. 5(c), or who was 
sentenced under the Three Strikes law, 
received life without parole, or a sen- 
tence of more than fifty years will 
also be classified for housing in a 180 
degree prison. 

The five prisons designated for 270 
degree Level IV housing are Calipatria, 
Centinela, Corcoran, Lancaster and Mule 
Creek. The four 180 degree prisons on- 
line now are Tehachapi, Pelican Bay, 
New Folsom, and High Desert (New 
Susanville). New Soledad has both 
270 and 180 degree design housing 
units. 

“The goal of this program is to de- 
termine the impact of exclusionary 
criteria on our ability to securely and ef- 
fectively manage the inmate population. 
The effect will be evaluated after one 
year,” Tristan notes in the memoran- 
dum. Prison administrators candidly 
acknowledge that the prospect of 
thousands of Three Strikes prisoners, 
many convicted of relatively minor 
non-violent crimes, coming into the 
system prompted the transfer plan. 
“These young men will be angry and 
feel they have nothing to lose,” ad- 
mitted a captain who declined to be 
identified. “We’re going to see a lot of 
changes in the near future. All for the 
worse.” 

There are approximately 20,000 
prisoners housed in Level IV prisons 
throughout California. Conservatively, 
some 10,000 prisoners will be shifted 
from one Level IV prison to another in 
coming months. Lori Hawk, a founding 
member of Family Net (a prison visitor 
advocacy group), whose husband is cur- 
rently housed in Tehachapi, said, “The 
transfers are going to cause the break up 


of many families. Most people in prison 
are poor and their families can’t afford 
to relocate or drive hundreds of miles to 
remote prisons for visits.” 

Prisoners expect trouble inside as 
well. The 270-180 swaps won’t be com- 
pleted for several months. In the 
meantime, prisoners who have avoided 
disciplinary problems will be mingled 
with those who have not. “Anytime 
you mix prisoners who feel they have 
nothing to lose with prisoners who 
have worked hard to avoid trouble 
there’s going to be violence,” a lifer 
at Tehachapi observed. “Right now 
you have entire yards full of prison- 
ers who are programming, going to 
school, working and getting visits. It 
don’t make sense to fix something that 
ain’t broke.” Some guards are uneasy 
about the future, too. 

In what may be an indication of 
things to come, a guard at Tehachapi ’s 
Level IV-B facility was beaten to the 
ground and kicked after demanding that 
a prisoner lower the volume on his radio 
on Thursday, May 23, 1996. The pris- 
oner, classified for a 180 degree prison, 
was recently transferred from Calipatria. 
“We signed up to work here specifically 
because this prison had a low incidence 
of violence,” said a guard at the normally 
quiet facility. “We didn’t volunteer for 
duty in a war zone.” 

California legislators sitting on 
committees that oversee prison opera- 
tions were apparently not informed about 
the plan to transfer thousands of maxi- 
mum security prisoners between ten 
prisons up and down the seven hundred 
and fifty 7 mile long state. State Senator 
Richard Polanco’s office, when con- 
tacted, expressed surprise. Although 
there is no official projection of the 
cost of the transfers to taxpayers, 
prison staff estimate it will run $50 
per prisoner just for transportation. 
The costs in terms of violence in 
prison, the fraying of family ties and 
the ultimate impact both factors will 
have on the 86% of prisoners w 7 ho will 
be released on parole is certain to be 
much higher. ^ 
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Thanks from Thailand 

[Editor s Note : In the January , 
1995 , issue of PLN we published letters 
from U.S. prisoners in Thai prisons. The 
letters were about the abysmal condi- 
tions there and the problems they have 
had in negotiating with the authorities 
to have their sentences transferred to 
U.S. federal prisons. The following let- 
ter is a follow up from one of those 
prisoners.] 

Dear PLN Readers — It’s been over 
a year since we wrote. We received many 
thoughtful and kind responses from PLN 
readers — and we have wonderful news 
to share with you. Because of everyone’s 
efforts on behalf of Americans incarcer- 
ated in Bangkok, the one kilo provision 
(which barred most of us from ever com- 
ing home) has been removed! I’m 
eligible now and along with seven other 
women will be submitting our requests 
to transfer. If I’m accepted by the DOJ 
we’re looking at a July return “home.” 

This is proof that we can win one 
now and then, but we still need to work 
on getting Thailand to remove the 4/8 
year mandatory minimum length of stay 
enforced on foreigners here. Many for- 
eigners have life sentences. Eight years 
is a terrible toll for anyone to pay, sepa- 
rated from family and country. 

We wish to thank you all very, very 
much for caring. We will still have time 
to do in the States, but there’s no place 
like home! 

— Jackie Sample, 

U.S. prisoner in Thailand 


Phone Activist Seeks Info 

In late 1994 I asked you to publish 
a request for information regarding pris- 
oners whose friends and families have 
had to pay for collect calls which the 
prisoners didn’t make. 

I received several replies, and ended 
up maintaining correspondence with one 
prisoner. With his help I filed suit in 
federal court against AT&T and the 


prison system where my friend is incar- 
cerated. I filed this suit after all my 
requests for reimbursement were denied. 
Not only were there calls made after 9:00 
p.m., when the phones were turned off, 
and calls made when she was physically 
locked in her cell for the night, but calls 
were also made during daytime and 
nighttime cell counts. Although they 
were on my telephone bills, they were 
not (could not have been) placed by my 
friend nor received by me. 

I am again appealing for informa- 
tion from other prisoners who have had 
to deal with this — particularly with 
AT&T, but also with any other telephone 
companies. 

If enough people have had to pay 
these fraudulent charges to AT&T in or- 
der to keep their telephone service, 
perhaps (just perhaps) I could interest a 
law firm in handling a class action. They 
are presently handling a class action 
against AT&T on another matter. Send 
replies to: William North, 333 Argo Av- 
enue, San Antonio, TX 78209. 

— Fed Up in Texas 

CBCC Struggle Ongoing 

You printed “CBCC Prisoners 
Struggle” [in the Jan ’96 PLN]. Well, 
prison authorities didn’t like that too 
much. It was photocopied and passed 
around. It was hanging in even 7 pod in 
close-custody, and the [guards] here w ere 
going around tearing it down, calling it 
unauthorized. Here’s what’s happened 
since. 

On March 3rd I guess the [guards] 
heard rumor of a suspected work strike 
because of the 35% [seized from prison- 
ers’ accounts — See: June ’96 PLN]. 
Well, when no morning kitchen work- 
ers showed up for work (5 :00 a.m.), they 
locked down the close-custody section of 
the joint. 

We didn’t get our first shower until 
after four days, our first phone call after 
five. We were denied commissary and 
were served (foul, rotten) bologna sand- 
wiches two meals a day for the entire 
lock-down. All the while we could see 


medium/minimum [prisoners] walking 
back and forth to chow, gym. etc. because 
they broke weak and chose not to par- 
ticipate. 

So anyway, on March 9th, a squad 
of six goons equipped with a video cam- 
era came to the cells of about 50-60 
prisoners, cuffed them, and took them 
to D-Unit, which they had cleared out 
and turned into a Special Housing Unit 
(SHU). 

Upon arrival in SHU all 50-60 of us 
were strip searched, given a state tee- 
shirt, underwear and flip-flops. We were 
then put into stripped-down cells. We 
were refused showers or use of the phone. 
We were denied reading materials and 
were not even given any clothing (pants). 

On the 12th all close-custody pris- 
oners who weren’t in SHU were released 
off lock-down. The 50-plus of us were 
kept in SHU with no write-up and no 
authorization. The only answer we could 
get from the [guards] or counselors was, 
“T doift know,” or “They haven ’t told 
me.” 

Then we get this communique un- 
der the door from the warden, talking 
about how CBCC won’t tolerate preda- 
tory behavior on other prisoners and 
about “how to do time honorably.” This 
[warden] collects his check off another 
man’s misery, and he wants to tell us 
about honor?! But still no write-ups and 
no explanation [about our SHU status] 
from the [guards]. 

So then on the 13 th of March, they 
send in the goon squad to take us one by 
one to IMU (50 of us!) and place each 
and every one of us on ad-seg status 
as “possible instigators of the work 
stoppage. Now check this out: I don’t 
work or go to school, nothing! I am 
a proud non-programmer. So are at 
least 20 of the other guys down here on 
ad-seg. So what kind of weight are we 
gonna pull in a work-stoppage when we 
don’t even work? And as for all the other 
fellas in population, no one (except for 
the a.m. kitchen workers, who had all 
signed up for sick call) even had a 
chance to participate in a work strike 
because the joint was locked down at 
5:00 a.m. 
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We have been in seg for a little over 
a month (3/13 - 4/17). At our hearings 
all but about 1 5 of us were recommended 
to continue ad-seg. Some were recom- 
mended for release but were shot down 
by the superintendent due to past infrac- 
tion records. (What about double 
jeopardy?) 

So basically, CBCC (Clallam Bay 
Concentration Camp) has about 45 “not 
guilty” prisoners sitting in segregation. 

— A CBCC Struggler 

From the Home Front 

I’ve been receiving PLN for a year 
now. I appreciate your work on behalf 
of prisoners and for the cause of truth 
telling in our society. PLN is a righ- 
teous satisfaction to read. Your editorials 
are especially excellently written, intel- 
ligent, articulate, radical and sane. 

I think many of us living ordinary 
lives out here in minimum security are 
terribly angered by current social con- 
trol tactics, the drug war, the race war, 
the war on the poor. But our outlets for 
expression are few, and efforts at activ- 
ism feel futile in the face of a deadening 
paranoia fed by the media isolation and 
scapegoating of a criminal class. 

Until the tentacles of the police state 
sting at home, it is comfortable for some 
to indulge in the illusion of us and them. 
Until our own brothers and lovers and 
sisters and sons get swept into the net. 
we can silently shake our heads and carry 
on our ridiculous busy complacent insu- 
lar lives. 

While it was apparent that the in- 
flammation of the crime issue was a 
political expediency designed, in part, 
to compliment and cover government 
complicity in the cartel-enabled inner 
city drug glut, and in part to re-deploy a 
military and police state infrastructure 
left unfocused at the end of the cold war, 
it wasn't until I read your May editorial 
[cover article] that I saw the connection 
between the gun lobby and the three 
strikes initiative. 

Is it a fundamental lack of compas- 
sion that lets us employ warfare and 
punishment as solutions to poverty 7 and 
racial hate, or is it ignorance that pre- 
vents our demanding a more humane 
approach to social imbalances? 


If it is the absence of an informed 
grasp of the larger picture that precludes 
our compassion and involvement in work 
for change, then perhaps there is hope to 
be found and courage to be taken when 
writing such as yours is made available 
to conscious minds. To that end, I would 
like to help get the word out regionally 
by sponsoring subscriptions to PLN for 
the two newspapers that serve my com- 
munity. Good work, keep courage, in 
struggle. 

— Kate, Anacortes, WA 

Armed Guards in Illinois 


A Matter of Correction 

Just a note to address an error in 
your [June] “A Matter of Fact” column. 
It states that the Pennsylvania Prison 
System holds 2,000 lifers, a figure that 
is grossly low. I am enclosing some sta- 
tistics published by the Pennsylvania 
Prison Society which states that there 
were 2,685 lifers in PA as of July 1994, 
and that at least 100 additional lifers add 
to that total each year. Actually, there 
are approximately 3,070 lifers currently 
confined in Pennsylvania — all without 
parole! 

— J.Y., Pennsylvania 


In the article entitled “No Specific 
Intent Required for 8th Amendment 
Claim” [PZJVVol. 7 No.3], you stated that 
to the best of [your] knowledge, Nevada 
and California are the only prisons which 
station armed guards within their hous- 
ing units. Please be advised that Illinois 
also has armed guards within the hous- 
ing units at each of the four maximum 
security facilities, and will most likely 
have armed guards at the supermax 
which is scheduled to open in 1997. 

Here at the Pontiac Maximum Peni- 
tentiary, guards continuously walk up and 
down a semi-caged catwalk looking into 
cells. The catwalk guards are armed with 
an M-14. 

On January 12, 1996, a catwalk 
guard observed a prisoner approaching 
another guard in what he described as a 
threatening manner, and he believed said 
prisoner to be armed with what appeared 
to be a homemade knife. The catwalk 
guard said he feared for the safety of his 
fellow officer, so he shot and killed the 
prisoner. Pontiac has been on lockdown 
status since the killing [letter dated July 
7] and prisoncrats are using this incident 
along with prior and subsequent inci- 
dents of violence to justify what is 
appearing to be a permanent lockdown 
status, just as they did at Marion, IL. 

I recently renewed my subscription, 
and I have also participated in the media 
outreach campaign by purchasing a one- 
year subscription for the editor of my 
hometown newspaper. Hopefully others 
have participated in this campaign, too. 

— J.M., Pontiac, IL 


The Price of Freedom 

The Vermont DOC and its planning 
director Mr. John Perry 7 , have developed 
a plan for charging all probationers, 
those under house arrest or on parole, 
and those who are under conditions of 
release of one form or another, to pay 
the Vermont DOC $30 per month to re- 
main free. The DOC expects to bring in 
about $250,000 from 8,000 affected pris- 
oners within the first year. The plan was 
signed into law and will go into effect 
on July 1, 1996. 

1 would like to say that your legal 
news information has assisted us here in 
Vermont more than a few times over the 
last year, and due to your reports of wins 
as well as losses, and prison conditions 
across this country 7 , we have kept our- 
selves to a proper legal approach, using 
only proper and adequate legal argu- 
ments based on sound case law 7 . I, for 
one, am very grateful for your efforts and 
intent in making the information in PLN 
available to Vermont prisoners. 

B.E., Vermont Prisoner 

Un-Happy 
Meals in Kansas 

On May 19, 1996, the Kansas DOC 
turned over the kitchens of all the pris- 
ons to Canteen Correctional Services 
(CCS), a private for-profit contractor. It 
is worth noting that despite the contract 
to feed the prisoners, prisoner labor is 
still required, and the prisoner kitchen 
workers are paid from 600 to $1.05 to 
do all of the dirty 7 work, while the CCS 
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employees receive big paychecks for a 
minimal amount of work. 

The Warden, Michael A. Nelson, 
and his deputy nazis made a video and 
played it via the prison movie channel, 
asking that all prisoners be patient and 
cooperate with the staff during the tran- 
sition, and what a wonderful program 
this was going to be. 

The prisoners fell for his lies, and 
as a result we now have portion control. 
We lost the salad bar that prisoners 
fought for many years to obtain. We get 
small amounts of food, no more than the 
“Happy Meal” for kids served at 
McDonalds. We get one pack of salt & 


pepper, two slices of bread one pack of 
ketchup (if we have the 3 oz. hamburger 
w/fries). You get one napkin, etc. Get 
the picture? 

Grown men are going hungry. Kan- 
sas has a large lifer population, and the 
majority of prisoners in Kansas are dirt 
poor! We are charged a one dollar ad- 
ministrative fee for bookkeeping each 
month. We are charged two dollars each 
time we submit a sick call or doctor slip. 
If the money is not on your books, your 
account is red tagged and they will de- 
duct the money as soon as it hits your 
books, so buying food from commissary 
is harder still. 

— G.C., Kansas 


Elizabeth Alexander 
Named Director of ACLU 
Nat’l Prison Project 

T he American Civil Liberties 
Union has announced that 
Elizabeth Alexander was appointed di- 
rector of its National Prison Project, 
which has been in the forefront of the 
battle for prisoners’ rights for 25 years. 
She succeeds Alvin J. Bronstein, who 
had been director since the start of the 
Project in 1972. 

“Elizabeth Alexander is one of the 
premier prison litigators in the country." 
said Steven R. Shapiro, legal director of 
the ACLU. “She brings to the National 
Prison Project a unique combination of 
courage, commitment and intellectual 
savvy. I look forward to seeing her guide 
the Project through this difficult time 
when the rights of prisoners are under 
unprecedented attack.” 

Ms. Alexander assumes the direc- 
torship at a critical juncture in the 
Project’s mission: Incarceration rates are 
at an all-time high, while the three 
branches of government are cutting 
back on long-held safeguards for 
prisoners. In particular, the Prison 
Litigation Reform Act was swept into 
law this spring, seriously crippling 
the power of the federal courts to cor- 
rect even the most egregious prison 
conditions, including rape, physical 
abuse, and lack of medical care. 

“Public officials need to be reminded 
that prisoners are entitled to fair and 
humane treatment,” said Alexander. 
“Under my leadership, the National 
Prison Project will redouble its efforts to 
ensure that the Constitution’s prohibi- 
tion against cruel and unusual 
punishment is honored.” 

Ms. Alexander joined the Project as 
a staff attorney in 1981, and was pro- 
moted to associate litigation director in 
1990. During that time, she argued sev- 
eral major prisoners’ rights cases before 
the U.S. Supreme Court, including 
Farmer v. Brennan , Wilson v. Seiter, and 
Lewis v. Casey. 

Ms. Alexander is a graduate of 
Yale Law School, and has worked on 
behalf of prisoners’ rights since 
1973. ■ 


Washington Death Row Prisoners Get Habeas TRO 


I n the August, 1996, issue of PLN 
we reported the passage of the 
Anti -Terrorism and Effective Death Pen- 
alty Act of 1996 (habeas law). One of 
the new law’s provisions is that it has an 
option whereby a state’s death penalty 
cases can be placed on a judicial fast 
track, whereby all federal habeas peti- 
tions must be filed within six months of 
exhausting state remedies, courts must 
promptly rule on the petitions, and few' 
if any stays of execution will be granted. 
However, before a state can “opt in” and 
take advantage of these speedy resolu- 
tion provisions for capital cases (readers 
should note these provisions apply only 
to death penalty cases), it must take mea- 
sures to ensure a fair and complete state 
post-conviction appeal process. This 
requires a rule or statute governing the 
standards of competency for counsel 
in capital cases, a mechanism for the 
appointment and compensation of 
counsel; payment of litigation ex- 
penses and a “unitary review” system 
whereby petitioners can raise collat- 
eral claims on direct review in state 
court. 

Shortly after the habeas law’s pas- 
sage on April 24, 1996, Washington 
state’s ethically challenged attorney gen- 
eral Christine Gregoire announced that 
she would place Washington death pen- 
alty cases on a fast track. Seattle attorney 
Todd Maybrown filed a § 1983 suit on 
behalf of three Washington death row 


prisoners who have exhausted their state 
remedies but not yet filed habeas peti- 
tions in federal court. Their complaint 
seeks declaratory and injunctive relief 
from the fast track provisions of the ha- 
beas law. 

On July 11, 1996, federal district 
court judge Franklin Burgess in Tacoma 
issued a Temporary Restraining Order 
(TRO) holding that the plaintiffs had 
shown a likelihood of prevailing because 
Washington has yet to establish any rules 
or statutes to comply with the “opt in” 
provisions of the new habeas law. The 
court relied largely on Ashmus v. 
Calderon , _F. Supp._ (5/3/96 ND CA) 
in which judge Thelton Henderson is- 
sued a TRO enjoining the state of 
California from applying the fast track 
provisions to its death row 7 prisoners 
because it had not met the statutory 
requirements. 

In his order Judge Burgess ordered 
that, pending disposition of the case and 
a show-cause order, defendant Gregoire 
and her agents were “hereby restrained 
and enjoined from trying or seeking to 
obtain for the state of Washington the 
benefits of the provisions of Chapter 1 54 
of title 128, United States Code, in any 
state or federal proceeding involving any 
prisoner under sentence of death by the 
state of Washington.” The order is un- 
published. See: Benn v. Gregoire , 
Tacoma Case No. C96-5589FDB, (WD 
WA 1996). ■ 
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Texas Prisoners Build Their Own Cages 


T exas increased its prison 
population over the past ten 
years from 37,000 to a soon-to-be 
145,000. At one point, the lack of prison 
space kept a backlog of 35,000 state pris- 
oners in county jails. All told, the state 
paid more than $650 million in court- 
imposed fines because of overcrowded 
prison conditions. 

In the early 1990’s Texas voters ap- 
proved $2 billion in bonds for an 
unprecedented prison expansion pro- 
gram, but according to Wayne Scott, 
director of the TDCJ Institutional Divi- 
sion, the new beds were brought on-line 
for $1.5 billion. 

“We built 75,000 prison beds in four 
years — that’s like building the fourth 
largest prison system in the country,” 
says Scott, “and we were able to do it 
ahead of schedule and under budget.” 

There were two main reasons the 
state was able to accomplish this gar- 
gantuan feat, and do so at a cost 
estimated to be one-half of the national 
average for prison construction: the use 
of a prototypical (cookie-cutter) design 
done by in-house architectural teams and 
the extensive use of unpaid prisoner la- 
bor. 

“Almost all of the furnished items 
that go into the prisons are manufactured 
by the prison inmates in our state, in- 
cluding the bed, mattress, the pillow, the 
combination sink and toilet, the stain- 
less steel chase wall, the light fixture, 
and the door that fits into the cell,” says 
Scott. “The only thing that we didn’t 
manufacture that goes into the cell are 
the walls and the floors that are poured- 
in-place concrete.” 

That will soon change, however, in 
the next round of construction. Because 
the state expects to fill up its remaining 
10,000 empty beds by the fall of 1996, it 
has already embarked on further expan- 
sion. The state plans to add 12,000 new 
beds at existing facilities. 

According to Scott, the TDCJ has 
set up batch plants at each of the pro- 
posed construction sites where unpaid 
prisoner laborers will actually manufac- 
ture the concrete cells. 

“By doing that, we’re able to make 
a maximum security cell,” says Scott, 
“for about $3 5,000 per cell. The national 


average for such a cell runs between 
$80,000 and $100,000.” 

According to Scott, prisoners will be 
trained to make the forms, put them in 
place, and pour the concrete walls and 
floors. They will also provide the labor 
for upfitting the cells as well as support 
facilities, and will do almost all of the 
painting and landscaping for new facilities. 

Texas currently has more than forty 
prison industries, including a steel fur- 
niture plant that produces parts for new 
prisons. In 1995, these prison industries 
produced more than $100 million worth 
of goods and services — all with unpaid, 
virtual slave labor, not only for prisons 
but also for other state agencies, cities, 
and counties. 

As far as the latest construction ef- 
fort goes, Scott says that the only work 
that will be contracted out to private en- 
tities will be some construction 


T he June, 1996, issue of PLN re 
ported that the contract to pro- 
vide phone services to Florida state 
prisoners was awarded without competi- 
tive bidding in circumstances strongly 
suggesting corruption. Since 1987 
Florida prisoners have been allowed to 
make collect calls to friends and fami- 
lies, providing the proverbial captive 
market to phone companies holding the 
contracts to provide such services. The 
state, i.e., the DOC, gets kickbacks in the 
form of commissions. 

An investigation by the Florida Pub- 
lic Service Commission determined that 
North American Intelecom Inc. (NAI), 
of San Antonio, Texas, had fraudulently 
overbilled consumers who accepted col- 
lect calls from Florida prisoners. In one 
case a woman was billed for calls from 
200 miles away even though they were 
made from a prison 26 miles away When 
PSC investigators made test calls from 
prisons they found the charges were in- 
flated by as much as 30%. A 34 second 
call was billed as three minutes! NAI 
agreed with the PSC to refund $400,000 
to consumers who accepted calls from 
Florida prisoners in recent years. 

A 1992 PSC memorandum indicated 
this problem was likely to arise because 
phone companies could not afford to pay 
big kickbacks to the state, now averag- 


management functions and some of the 
electrical and plumbing work. All elec- 
tronic devices will be installed by the 
manufacturer in order for the warranties 
to apply. 

When Texas prisoners finish build- 
ing the 12,000 new cells, they will be 
caged in them, and there will be plenty 
"ofroom left over for new prisoners - like 
unemployed construction workers, fur- 
niture plant workers, painters, and 
landscapers who turn to jobs in the “il- 
legal economy” in order to feed their 
families and pay their rent. Once they 
get to prison, though, they’ll find that 
jobs are aplenty. So what if the prison 
jobs don’t pay? At least it comes with 
three hots and a cot. H 

Source: Corrections Cost 

Control & Revenue Report 


ing 50% of their contracts, without over- 
charging. This is generating about $8 
million in kickbacks to the Florida DOC. 
NAI still runs prison phone systems in 
33 other states despite losing its contract 
for 35 Florida prisons. 

After MCI lost on a bid for the 
Florida DOC phone monopoly and com- 
plained, antnvestigation determined that 
the DOC violated its own rules in award- 
ing NAI the contract in 1995, after MCI 
was recommended. Another phone con- 
tract was awarded to LDDS Inc., of 
Jackson, MS in 1989 without being sub- 
mitted to a competitive bid. In getting 
the contract renewed in 1994, LDDS of- 
fered the state 32 cents on the dollar in 
kickbacks while MCI offered 53 cents 
on the dollar. One reason the contract 
may not have been competitively bid is 
because LDDS’s Tallahassee represen- 
tative is Liddon Woodard, a former DOC 
official and a personal friend of William 
Thurber, the department’s deputy secre- 
tary. While no illegality has yet been 
found, the state inspector general ac- 
knowledged that “an appearance of 
impropriety” existed and recommended 
that the contract be competitively bid 
when it expires in February, 1997. H 

Source: Wall Street Journal, 4/24/96 


Florida Utilities Commission Refunds Phone Kickbacks 
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Challenging Evil That Ills This Society 

The September 1995 New York State Prison Strike 


[The following is reprinted from 
Peace Newsletter, 3/96.] 

1 yfiisaa has served 13 years of a 

1vm 20 year sentence in the NYS 
penal system. He has earned three de- 
grees with an emphasis on political science 
and social critique. Until last fall Musaa 
was at Auburn Correctional Facility. 

This interview is adapted from our 
correspondence. Here Musaa discusses 
last September s statewide prison pro- 
test against worsening prison conditions. 
Sept. 13, 1995, was chosen as the date 
to kick off the two week protest because 
it was the anniversary of the 1971 A ttica 
Rebellion. That bloody rebellion was 
also a protest against worsening prison 
conditions. 

In the aftermath of the protest many 
prisoners, including Musaa, were 
shipped around the state and placed in 
special housing units or deprivation 
cells. Musaa mentions Jean Marie 
DeMay, formerly of the NYC Legal Aid 
Society. She lost her job on Sept. 4 for 
allegedly utging maximum-security pris- 
oners to strike. - Ed Kinane 

PNL - Was the September action 
unprecedented? 

Musaa: Strikes, boycotts, and pro- 
tests by prisoners over dehumanizing 
prison conditions certainly aren’t any- 
thing new. Rather they are a classical 
part of prison experience. Our protest 
differed in that, firstly, it was an attempt 
at a political analysis by prisoners in 
general. Prisoners were directly connect- 
ing their current conditions with the overall 
political climate of society. This is largely 
facilitated by the media blitz of oppor- 
tunist politicians using prison as a 
platform issue of the electoral process. 

Secondly, it was the first time in 
New York that a citizen [i.e. Ms. DeMay] 
was directly linked with prisoners on a 
level of engaged activism. 

Thirdly, there was a phenomenal 
diffusion of activism beyond single group 
leadership. In prison, it’s very difficult 
to go beyond fragmentation to a large- 
scale unified effort. The protest came 
out of a “collective” of a single idea 
which took into account the failures of 


the past. Simply put, that single idea 
was: without unity, we all lose. 

Finally, rather than being haphaz- 
ard and spontaneous, the protest was 
systematic. There was considerable 
planning in terms of duration and scope 
of activities. For good reasons, such 
planning has been missing in earlier 
forms of prison protest. 

PNL: What kind of good reasons? 

Musaa: In times past, advance no- 
tice to prison officials led to protest 
leaders being targeted for reprisal and 
in the planned actions being thwarted. 
In this case, we felt a need not to be his- 
torically fatal. We’re painfully aware 
that past protests that seemed to achieve 
some gains eventually resulted in those 
gains being repealed or eroded. 

PNL: Like at Attica? 

Musaa: Attica was a classic protest. 
Prisoners used violence to achieve an 
objective. Violence is the result of im- 
provisation and haphazard thinking: a 
foiled goal fermenting into frustrated 
“reactionaryism ” Violence is too virile 
to contain. 

In contrast, the September protest 
used nonviolent confrontation reminis- 
cent of civil disobedience. It was like a 
sit-in. Prisoners refused to come out of 
their cells. This hit the prisons’ eco- 
nomic base: the strike deprived them of 
free or cheap labor. 

Prisons make plenty of money from 
coerced labor. Prisoners have no choice 
about working and are paid only a few 
cents an hour. The US Constitution 
eventually abolished slavery, but not for 
those convicted of a crime. Now you can 
see why, when some citizens propose that 
prisoners be kept in their cells 23 hours 
a day and the penal system smoothly 
sidesteps such proposals. 

PNL: Some think whatever Jean 
Marie did was wrong. 

Musaa: Those who think so have a 
vested interest in the system. They are 
the pro-prison capitalists. However, one 
should recall that civil disobedience is 
both customary practice and integral to 
American society. It dates back to when 
this country was forming its system of 


democracy. It’s the only true right most 
citizens have. 

Recall that even Dr. King was criti- 
cized for using civil disobedience in his 
civil rights protests. Today, however, 
he’s honored by the same system as one 
of the greatest advocates of civil rights 
in this country and in this century. Ms. 
DeMay engaged in the same sort of ac- 
tivity that is at most “citative,” but not 
criminal. 

Her activity may have been techni- 
cally wrong, but she was right in being 
more humane: She challenged the exist- 
ing evil that ills this society. The recent 
court ruling halting further double bunk- 
ing correlates with Mrs. DeMay’s stance. 
She deserves commendation, not con- 
demnation. 

PNL: What problems did the pro- 
test address? 

Musaa: There were four in particu- 
lar: double bunking, good-time 

legislation, dehumanizing abuse, and 
poor medical treatment. I’ll take them 
one by one. 

Double bunking: This means hav- 
ing two prisoners crowded into a 
one-person cell. More and more the state 
is subjecting prisoners to such abuse. 
This is despite the fact that double bunk- 
ing can lead to increased incidence of 
diseases like TB and AIDS, and also to 
increased violence among prisoners. Lab 
experiments have shown that mice raised 
under very crowded conditions tend to 
be violent. The same seems to be true 
for people forced to live in crowded ghet- 
tos and prisons. 

And while we’re on the subject of 
mice and men ... shouldn’t prisoners, if 
they’re going to be treated like beasts, 
be treated as well as beasts? Monkeys 
in zoos get far more space than we do! 

Good-time legislation: NYS asked 
for the death penalty in exchange for 
“merited good-time allowance.” Good- 
time is an incentive earned by prisoners 
toward “rehabilitation” as a sign of 
“penitence.” It shortens their time served. 
Although the death penalty was installed, 
the opportunity for prisoners to earn 
good-time was sacrificed to a political 
platform built to exploit crime as a com- 
modity 7 . 


September 1996 


14 


Prison Legal News 



There are people behind bars who 
should be released from further impris- 
onment, and there are those who should 
never have been imprisoned to begin 
with. There is a racist and discrimina- 
tory context to the whole thing. This 
becomes obvious when one sees that ac- 
cording to FBI statistics, most of the US 
prison population is Black or Latino. 
Virtually all of those come from slums 
and ghettos. Of the 46 million African- 
Americans and 28 million Latinos in the 
US, all but 4% live under these herded 
conditions. 

Most US violence is inner-racial, i.e. 
Black on Black, White on White, etc. 
How then can issues such as execution, 
tougher sentencing or rehabilitative re- 
lease not be racist? There’s not one 
Black anti-good-time advocate in the 
NYS Legislature. 

Dehumanizing abuse: Prisoners for 
the most part are needlessly abused and 
degraded, and in a manner that in no 
way helps to make them better people. 
On the contrary, hostilities are created 
and prisoners become embittered. This 
occurs in both male and female prisons. 
Note the number of rapes, assaults, im- 
pregnations, and sexual harassments 
perpetrated on female prisoners — also 
other acts of degradation like strip frisks 
and body searches conducted by male 
guards. 

Medical treatment: Prisoners are 
often denied appropriate medical treat- 
ment for both curable and terminal 
illnesses. Among prisoners, much pain 
and suffering and death occurs due 
to neglect. There’s no medical plan or 
insurance covering prisoners that guar- 
antees them more than minimal 
consideration. Often they are treated by 
unqualified and callous quacks who are 
persuaded to keep medical expenses low. 

I think it was Senator Kennedy who 
stated on the floor of Congress a couple 
of years ago that “America’s medical 
availability for all its citizens is worse 
than South Africa’s,” and that in the US, 
“health is determined by wealth.” That’s 
not the first time America has been com- 
pared to South Africa. Percentage-wise, 
more Blacks are imprisoned in the US 
than in South Africa. 

PNL: What message do you have 
for readers concerned about the issues 
you ve raised? 


Musaa: The NYS prison system 
needs a strong reality check. This can 
be accomplished in part by concerned 
citizens opening up the forum on prison 
conditions and engaging in pointed dis- 
cussions with both policy makers and 
prisoners. Since tax dollars fund pris- 
ons, citizens should be able to randomly 
inspect them. On these inspections they 
should look for operating values incon- 
sistent with good moral thinking and 
human development. 


I speak to activists as much as to 
common working people: get beyond the 
sidelines, get involved. You can influ- 
ence policies affecting prisons — these 
ultimately affect you. Prisons reflect our 
social system; their failure perpetuates a 
continuing and growing dysftinctional 
cycle. And finally, make Mrs. 
DeMay the rule rather than the lone 
exception, (j 


Iowa State Court Rules on Forfeiture 
by Michael Brant 


T he Iowa supreme court recently 
ruled that civil forfeiture of cash 
proceeds from illegal drug sales was not 
punishment for double jeopardy applica- 
tion, reversing the district court’s 
decision that dismissed the state prosecu- 
tion of a drug charge, since it occurred 
after the forfeiture. 

The state of Iowa brought a civil for- 
feiture action to seize contraband 
“(marijuana) and $86 in cash confiscated 
from the defendant, McFarlin, upon his 
arrest. McFarlin did not file for the re- 
turn of his property, and it was forfeited 
to the state. He was charged with pos- 
session of a controlled substance with intent 
to deliver. He filed a motion to dismiss the 
criminal charge on the ground that since 
there had already been a forfeiture, fur- 
ther punishment was barred by the double 
jeopardy clause. The dismissal was 
granted and the state appealed. 

The state argued that since the de- 
fendant did not seek the return of the 
forfeited property, he had no interest or 
ow nership of it, and the forfeiture there- 
fore did not impose a penalty on him. 
The state’s argument was based on 
United States v. Torres , 28 F.3d 1463 (7th 
Cir.), cert, denied, - U.S. -, 115 S.Ct. 669, 
130 L.Ed.2d 603 (1994). The Iowa su- 
preme court rejected this argument, 
stating that the analysis in Torres was 
due to the uncertainty of ownership of 
the seized property. In McFarlin’s case, 
the court said, it is clear that the drugs 
and cash had belonged to the defendant. 

The Iowa S.Ct. held, however, that 
the forfeiture does not amount to sepa- 
rate punishment for the offense where the 
value of the property seized is propor- 
tional with the costs incurred by the 
government as a result of the defendant’s 
wrongful conduct. 


The court also found that the forfei- 
ture could not be deemed punishment 
because the loss was cash proceeds from 
illegal drug sales, citing the “unjust en- 
richment” theory formulated in United 
States v. Tilley' 18 F.3d 295 (5th Cir. 
1994). “Forfeiture is punishment only 
when legally derived property is for- 
feited.” (Id. at 300.) The court noted that 
as “drug proceeds are derived from 
criminal activity,”- a forfeiting party 7 has 
no legal right to such proceeds. 

The court did have an interesting 
conclusion: “It is also obvious that, with- 
out legislation authorizing a single 
proceeding encompassing a criminal 
prosecution with forfeiture as an integral 
part of punishment, civil forfeiture will 
be a dangerous and often ill-advised 
prosecution tactic.” See: State v. 
McFarlin , 542 N.W.2d 559 (Iowa 1996). 

In another Iowa S.Ct. case decided 
January 17, 1996 (the same day as the 
McFarlin case), the court held that 1993 
Iowa Acts chapter 16, section 4, codi- 
fied at Iowa Code § 321.209(8)(1995), 
authorizing the Iowa Department of 
Transportation to revoke the driver’s li- 
cense for 180 days of a person convicted 
of certain drug, drug tax, or drug-related 
offenses, violates the double jeopardy 
clause of the Fifth Amendment. 

The license revocation was found to 
be punitive, rather than remedial as the 
state had claimed" The license revoca- 
tion pursuant to § 32 1 .209(8) of the Iow a 
Code violates the double jeopardy clause 
by twice punishing a person for the of- 
fense in a separate proceeding. See: 
Dressier v. Iowa Dept. ofTransp., 542 
N.W.2d 563 (Iowa 1996). 

[Editor's Note: See Jejfrey Steinbom s 
forfeiture article on p. 18 of this issue of 
PIN. IB 
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BOP Phone Suit Settled 


I n the March and November, 1994 
and March, 1995, issues of PIN 
we reported developments in Washing- 
ton v. Reno , a class action suit filed by 
federal prisoners which challenged nu- 
merous aspects of a new phone system 
imposed by the Bureau of Prisons (BOP). 
(Back issues are available for $5.00 
each.) On November 23, 1995, judge 
Henry Wilhoit, based in Lexington, 
Kentucky, approved the settlement dis- 
missing the suit. Because we have 
already extensively reported the litiga- 
tion and facts in the case in previous 
issues of PIN this article will only sum- 
marize the settlement itself. The 
settlement was made available to all BOP 
prisoners via their prison law libraries. 

Collect Calls: Under the settlement 
the BOP must award a phone contract 
that will enable all BOP prisoners to 
place collect calls in addition to debit 
calls (where the prisoner pays for the call 
by buying phone credits on the commis- 
sary). For a four year period, starting 
from when the agreement is signed, the 
BOP must allow all prisoners to make at 
least 120 minutes of collect calls a 
month, in addition to debit calls. The 
BOP may require that the collect calls 
be placed to numbers on the prisoner’s 
oificial phone list of thirty numbers. The 
BOP isn’t required to provide collect 
calling options to prisoners in control or 
special housing units or to prisoners who 
refuse to participate in the Inmate Finan- 
cial Responsibility Program (IFRP), but 
will provide such prisoners with 60 min- 
utes of debit calling a month. 

Implementation: The agreement 
sets forth a loose two year timetable by 
when the BOP must award a new phone 
contract and implement the collect call- 
ing option at those prisons that had 
previously switched to a debit only sys- 
tem The settlement also states that four years 
after signing the settlement the BOP is free 
to eliminate collect calling. The 
plaintiff’s attorney does not think that 
will happen, as doing so will void that 
portion of the settlement that dismisses 
all challenges to the collect call system. 
In other words, prisoners will then be 
able to re-litigate portions of the suit. 

Pending implementation of the new 7 
phone system, the BOP must essentially 


by Paul Wright 

maintain the telephone status quo in its 
institutions. Thus, some 28 prisons will 
retain unlimited collect calling privileges 
while 38 prisons will continue to pro- 
vide debit calling, and the BOP “may” 
require calls to be placed only to num- 
bers on the prisoner’s official phone list. 
Another 18 prisons will continue to al- 
low prisoners to, at the prisoner ’s option, 
place either collect or debit calls. An 
appendix to the settlement specifies 
which prisons must do what. 

International Calls: The settle- 
ment merely states that the BOP has no 
policy or practice forbidding prisoners 
from making international collect calls. 
The BOP agrees to include a specifica- 
tion that companies bidding for phone 
contracts with the BOP may submit bids 
to provide for international debit and 
collect calls. The settlement does not re- 
quire the BOP to ensure that the 
successful bidder (the one selected by the 
BOP) will actually provide international 
collect calls, though. Since at least 25% 
of the BOP population consists of for- 
eign citizens whose families presumably 
live abroad, this is an important issue. 

IFRP: The IFRP is a BOP insti- 
tuted program designed to strong arm 
prisoners into paying fines, restitution, 
etc. Prisoners who refuse to “participate” 
and allow 7 their money to be seized are 
punished by the loss of privileges, un- 
favorable housing, etc. Prior to the 
settlement one sanction used against IFRP 
refuseniks was a denial of phone privileges. 
The settlement states that, prior to imple- 
menting the new phone system the BOP may 
not limit prisoners’ phone privileges based 
on their IFRP refusal status. After court 
approval of the settlement, the BOP w as 
required to modify its policies to allow 
prisoners on IFRP refusal status to make 
60 minutes of debit calls a month. 

While prisoners in IFRP refusal sta- 
tus may have their commissary purchases 
limited to $25 a month, under the settle- 
ment stamp and phone credit purchases 
won’t be subject to the $25 limit. After 
the settlement’s approval the BOP must 
exclude $75 of deposits, per month, into 
a prisoner’s account when determining 
whether a prisoner’s IFRP payment 
should exceed the minimum payment 
demanded by the BOP for its IFRP. 


BOP’s Free Reign: The agreement 
states: “Nothing in this settlement agree- 
ment limits or interferes with the 
discretion of the Bureau of Prisons and 
the wardens of the correctional institu- 
tions operated by the BOP to limit inmate 
telephone privileges — including the tele- 
phone privileges specified in sections II 
and III of this agreement — to maintain 
the security or good order of the institu- 
tion, or to protect the public.... or as a 
disciplinary sanction.” 

Debit Rates: “If the debit rates 
under the New Telephone Contract (New 
Debit Rates) are set by the Bureau of 
Prisons, the new debit rates charged to 
inmates in correctional institutions op- 
erated by the BOP shall not exceed the 
highest debit rates charged to inmates 
in the state correctional institution hav- 
ing the highest debit telephone rates as 
computed. ...” The settlement states that 
the BOP has no intention of raising its 
current debit rates. On the other hand, 
it does not indicate under what statutory 
authority the BOP may set phone rates 
since telephones are a regulated utility 
with most states requiring that rates be 
filed and approved by state regulatory 
agencies. 

The settlement sets forth the formula 
by which the BOP must formulate the 
debit phone rates by conducting an an- 
nual survey comparing its rates to those 
charged by state prisons. A major flaw 7 
in this system is that it compares debit 
rates paid by state prisoners and not the 
general public. The vast majority, if not 
all, state prisons allow only collect calls; 
debit calls aren’t an option. Thus, no 
comparison, meaningful or not, is pos- 
sible. The settlement also states that a 
vendor is allowed to set the debit rates, 
which is tantamount to a license to steal, 
since virtually all prison phone contracts 
are aw arded on a basis of providing sub- 
stantial kickbacks to the prison system 
in question, kickbacks based on charg- 
ing substantially higher rates. 

Phone Disputes: The settlement 
states that prisoners may use the BOP 
administrative remedy (grievance) pro- 
cess to resolve disputes concerning phone 
privileges, access, accounts and services. 
The administrative complaint will be 
considered timely as long as it is filed 
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within 120 days of the disputed charge 
or problem. 

The settlement states that prisoners 
must pay $3 to receive a written report 
of all calls and credit purchases in a 
given 30 day period within the past 120 
days of when the dispute arose. The $3 
fee can be waived by the BOP if it deter- 
mines it will impose a financial burden 
on the prisoner or if the prisoner has less 
than $6 on their commissary account 
thirty days prior to making the request. 
If the BOP agrees there was an error or 
problem, the prisoner’s account will be 
credited with the erroneous charge, and 
the $3 fee for the phone records request 
will be refunded. The BOP will provide 
a means for prisoners to determine their 
phone credit balance and the cost of their 
debit calls. 

Phone Lists: BOP prisoners will 
in the future, be limited to calling only 
people listed on their official phone lists, 
which can contain up to thirty people. 
Under the settlement prisoners can make 
up to three proposed changes a month 
to their phone list, which should be pro- 
cessed by the BOP within five working 
days. The phone lists may contain jour- 
nalists, elected officials and court 
numbers. If the BOP refuses to allow a 
prisoner to add on a given number, an 
opportunity will be allowed for the pris- 
oner and the outside person to contest 
that determination. 

The BOP also agreed to destroy all 
previous “Request for Telephone Privi- 
lege” forms. Form BP-5 17(52) in its 
files. These forms were initially sent to 
people prisoners wished to call and con- 
stituted a massive invasion of privacy. 
The BOP is required to file a certificate 
of destruction with the court stating that 
the forms and information therein were 
indeed destroyed. 

Commissary Refund: The BOP 
agreed to refund $4 million to the BOP 
prisoners commissary fund, because the 
BOP had unlawfully taken funds from 
the account and used them to set up the 
phone system that led to this suit being 
filed. The court had previously held that 
the BOP was not authorized to use the 
trust funds in this manner. 

The BOP also agreed to credit the 
trust fund with fifty percent of the sala- 
ries and benefits of the trust fund 
supervisors as long as the supervisors 
were also responsible for overseeing 


prison laundry; warehouse and other non- 
trust fund functions within the BOP. 

Commissary Price Survey: The 
settlement requires the BOP to conduct 
two surveys comparing prices of items 
sold on its prison commissaries to iden- 
tical or similar items sold in retail 
convenience stores or supermarkets in the 
community near the prison. What is in- 
teresting is that the settlement goes into 
detail on how the survey will be con- 
ducted and how the report will be 
compiled and its results posted in BOP 
law libraries. Nothing requires that any 
action be taken to prevent BOP prison- 
ers from being ripped off, though. The 
survey may well prove that BOP prison- 
ers are being overcharged for commissary 
items, but it leaves them with no remedy 
by which to resolve it. 

Limitations: The settlement agree- 
ment contains numerous clauses stating 
what it does and does not preclude. 
Among the items not precluded from fur- 
ther or future litigation are challenges to 
the IFRP and to individual claims for 
money damages arising from the BOP 
phone system, among other things. 

Enforcement: BOP prisoners who 
believe the BOP has not complied with the 
agreement must first file an administra- 
tive grievance. If not satisfied w ith the 
response from that method they may then 
file an action to enforce the settlement 
in the U.S. district court for the Eastern 
District of Kentucky at Lexington. The 
court retains the ability to review, de 
novo, all evidence submitted in support 
of or in opposition to a motion for en- 
forcement of the settlement. The 
settlement contains detailed instructions 
and special forms instructing prisoners 
on how to file enforcement actions. 

Local newspapers quoted judge 
Wilhoit as saying it was smart for the gov- 
ernment to settle the case. “I have held 
and will hold that the plaintiffs were the 
prevailing party — big time,” the judge 
said. The plaintiff class was represented 
by Lexington attorney Douglas McSwain 
who said the amount repaid by the BOP 
to the commissary 7 trust fund might even- 
tually be as high as $25 million. Given 
the phone system the BOP had initially 
planned to implement, this settlement 
seems to be a step in the right direction. 

Readers should note that this is an 
unpublished settlement that affects only 
BOP prisoners. The only published rul- 


ing in the case was Washington v. Reno, 
35 F.3d 1093 (6th Cir. 1994) [PLN, 
March, 1995]. Anyone desiring a copy 
of the “Proposed Settlement Agreement 
and Memorandum from Class Counsel” 
should send $13 to PIN in stamps or 
check stating you want a copy of the 
settlement. See: Washington v. Reno , Case 
No. 93-217, 93-290 (ED KY 1995). ■ 

$43,410 in Attorney 
Fees Awarded in PC Case 

A federal district court in New 
York awarded $43,410 in attor- 
ney fees to prisoners who sued over 
conditions in protective custody (PC) 
units in the New York state prison sys- 
tem. The litigation involved a class 
action suit filed by PC prisoners in 1976. 
In 1986 the Department of Correctional 
Services (DOCS) issued a policy directive 
that addressed many of the settlement de- 
mands made by the prisoners, including 
family visits, educational programs, rec- 
reation, etc. After further discussions a 
stipulated dismissal of the suit was en- 
tered in 1991. In 1995 the plaintiffs 
sought attorney fees under 42 U.S.C. § 
1988. The defendants opposed the fee 
application, claiming it was untimely 
The court held that because the 
settlement allowed for the plaintiffs to 
seek attorney fees, the inquiry 7 was not 
whether the application was timely but 
whether the defendants had been preju- 
diced by the delay. The court held that 
the defendants had not shown any preju- 
dice, and the application was considered 
on its merits. 

The court then held that the plain- 
tiffs were the prevailing parties and were 
entitled to attorney fees, because the un- 
derlying litigation was a catalyst in the 
changes made by the defendants. The 
court gave an extensive discussion of 
when a party 7 should be considered the 
prevailing party; assessing hourly rates 
for counsel and computing the hours 
worked by counsel on the case. The court 
reduced the fee award in half for time 
counsel spent traveling as opposed to 
actually litigating. Out of 225 hours 
claimed, 94 were spent traveling The 
court’s award of $43,4 10 in fees included 
travel costs and time spent by two attor- 
neys litigating the case. See: Walker v. 
Coughlin , 909 F. Supp. 872 (WD NY 
1995). ■ 
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NSP Double Celling Order Vacated 


T he court of appeals for the 
eighth circuit held that a dis- 
trict court had to reconsider prisoners’ 
double celling claims under the supreme 
court’s ruling in Farmer v. Brennan , 114 
S.Ct. 1970 (1994). This case arises from 
a class action suit filed by prisoners at 
the Nebraska State Penitentiary (NSP) 
contending that double celling at the 
prison violated their eighth amendment 
rights. In Jensen v. Gunter , 807 F. Supp. 
1463 (D NE 1992), the court held that 
the double celling did not violate the 
eighth amendment but the manner in 
which it was carried out did, and entered 
an injunction. In Jensen v. Gunter , 869 
F. Supp. 1446 (D NE 1994), the court 
awarded the prisoners attorney fees. Both 
cases were reported by PIN, See: Vol. 4, 
No. 5; Vol. 5, No. 3,7. 

The district court made findings that 
NSP was a violent prison and that the 


level of violence had increased after the 
prison was double celled. The court re- 
jected the claims that double celling or 
overcrowding at NSP violated the eighth 
amendment. Instead the court held that 
prisoners faced a substantial risk of harm 
at the hands of their cellmates because 
prison officials had a policy of randomly 
assigning cellmates without considering 
whether they would be compatible. Be- 
tween the time the defendants were found 
liable and the court entered injunctive 
relief the supreme court decided Farmer, 
which directly affects the liability deter- 
mination. 

The appeals court noted that pris- 
oners have a right to be protected from 
harm by other prisoners. To prevail on a 
failure to protect claim, prisoners must 
show that they are incarcerated under 
conditions posing a substantial risk of 
serious harm and that prison officials 


being sued know of the risk and disre- 
gard it. The subjective requirement is 
necessary because only the “unnecessary 
and wanton infliction of pain implicates 
the eighth amendment.” Farmer created 
a higher standard for prisoners to meet, 
because prior to 1 994 prisoners only had 
to show a pervasive risk of harm and that 
prison officials had failed to reasonably 
respond to that risk. It did not include 
the state of mind requirement later im- 
posed by Farmer . 

The appeals court held that the case 
had to be remanded to the lower court 
for findings of fact as to whether prison 
officials were subjectively aware of the 
substantial risk of harm to the plaintiffs 
and disregarded it. Anyone litigating class 
action suits involving intolerable levels 
of violence in prisons that span Farmer 
will find this case useful. See: Jensen v. 
Gunter, 73 F.3d 808 (8th Cir. 19%). ■ 


Supreme Court Closes Double Jeopardy Door 


“Counsel, are you trying to show 
contempt for this court?” 

“No, your honor, I’m doing my best 
to conceal it.” 

— Attributed to Clarence D arrow 
in the Scopes “Monkey Trial ” 

H e had a point. Some days it’s 
tough to conceal it. What 
should we feel about a court that doesn’t 
even respect itself and its recent prece- 
dents? Respect, or contempt? 

When United States v. $405,098.23, 
and United States v. Ursery were argued 
before the Supreme Court in April, sev- 
eral justices asked the government, “Isn’t 
the argument you are making (that for- 
feitures are punishment for purposes of 
excessive fines analysis, but not punish- 
ment for purposes of double jeopardy 
analysis), logically incoherent?” Several 
Justices seemed to think so. Very recent 
unanimous Supreme Court precedent 
seemed to dictate that forfeitures were 
punishment for double jeopardy pur- 
poses, but when it came time to write 
the opinion, the Court failed to respect 
even its own recent precedents. In an 
opinion considered by many government 
attorneys (who, naturally, have requested 
anonymity) to be shamelessly result ori- 


by Jeffrey Steinborn 

ented, and by the rest of us to be trans- 
parently dishonest, the Supreme Court 
ruled simply that civil “in rem” forfei- 
tures based upon underlying crimes are 
not punishment. 

Nothing more needs to be said. Six 
years of litigation, literally thousands of 
cases, an entire body of jurisprudence, a 
number of articles, books, and other pub- 
lications, and the hopes of thousands of 
prisoners have overnight become noth- 
ing more than historical oddities. 

If you want to read what the highest 
court in the land has to say about it, read 
the opinion. I recommend a sedative 
before reading it, unless you want to risk 
high blood pressure and mental disori- 
entation. 

But if you want to know what it 
means, that’s simple: The Supreme 
Court has indulged the government and 
given it carte blanche to loot. In rem 
civil forfeiture is not punishment for 
double jeopardy purposes. The govern- 
ment can now feel free to wipe out its 
targets using virtually unstoppable 
“civil” forfeitures, and then proceed to 
prosecute those whom it has impover- 
ished for the same crime that justified 
the forfeitures. No problem. No double 
jeopardy. No regard for recent Supreme 


Court precedents. No help from the 
courts. Nothing more to be said. If you 
don’t like it, write your legislator. Ask 
your U. S. Senator or Congress person to 
deduct from the Justices’ paychecks for 
the time they worked on these cases. Or, 
if you want a forum with a better chance 
of being heard, open up your closet and 
talk to your coats. 

Meanwhile, do your best to conceal 
your contempt. After all, if you can’t 
trust the highest court in the land, where 
do you go for recourse? It wouldn’t do 
for the entire country 7 to get the impres- 
sion that the Constitution has been 
turned to toilet paper and that Ameri- 
cans are at the mercy of a runaway 
government that has embraced looting 
as a pastime. It could cause widespread 
panic or even riots. So if you actually 
understand this most recent decision and 
what it says about our justice system, 
keep it to yourself. See: United States v. 
Ursery; United States v. $405,098.23, 
116 S.Ct. 2135 (1996). 

[Jeffrey Steinborn is a Seattle crimi- 
nal defense attorney. He argued 405k in 
both the ninth circuit and the supreme 
court . He has written about litigating 
criminal forfeiture issues in past issues 
o/PLN.] ■ 
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Warden Caught in Sex Sting 


T he Superintendent of Florida’s 
Polk Correctional Institution re- 
signed on the night of April 11, 1996, 
just hours after he was charged with 
propositioning an undercover sheriff’s 
deputy at a local park. 

Evon Alexis Colchiski, 39, was one 
of the twenty men arrested during a Polk 
County Sheriff’s Office sting operation 
at the park. He was charged with com- 
mitting a lewd act and offering to 
commit lewdness. Both charges are mis- 
demeanors. He was booked into the Polk 
County Jail and released. 

“Oh God,” said Kerry Flack, public 
information official for the Florida DOC, 
when she was informed of the charges 
against warden Colchiski. Flack then 
called Colchiski at home, whereupon he 
resigned. “He said it wasn’t what it ap- 
peared to be,” said Flack, “but rather than 
embarrass the department he would resign.” 

Colchiski was arrested at 1:25 p.m. 
after he approached a male undercover 
deputy in the park, fondled himself and 
offered to perform oral sex on him, a 
sheriff’s department spokesperson said. 
He later pleaded no contest to the charges 
and received six months probation and 
a $200 fine. 

Meanwhile, back at the prison, we 
have this rather amusing on-the-scene 
report: 

Friday morning started out like any 
other day, with the usual morning count 
routine. Then we all gravitated toward 
the TV room to catch the morning news. 
At about 6:45 a. m. an eerie hush inter- 
rupted the normal din. There on the 
screen stood a familiar figure in his poly- 
ester blue blazer, mugging for the TV 
camera with a large expanse of ra- 
zor ribbon in the background. It was 
none other than our infamous superin- 
tendent, the despotic Evon “The 
Terrible” Colchiski. 

Naturally, with the legislature in 
session, everyone in the room was an- 
ticipating his comments on some new 
law requiring us to wear ball-and-chains 
or be whipped daily, but many of us 
quickly realized that the scene was 
merely some old file footage. Then the 
talking head in the newsroom revealed 
the incredible: Evon The Terrible was 
one of twenty men arrested the previous 
day on sex charges at a local park well 
known for such goings on. 
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As the roar rapidly began to build, 
we heard the capper — the warden re- 
signed. The place erupted. Eve never 
seen such joy in prison. It was as though 
the governor had just pardoned every one 
of us. That’s how badly that son of a 
bitch was hated around here. 

After breakfast we all hit the com- 
pound. It was a carnival-like atmosphere. 
It was as though someone had tossed a 
bucket on the wicked witch of the west. 
Polk City was transformed into Oz. 

The cops on the midnight shift were 
dazed and confused. They stood numb 
while we celebrated. That soon changed, 
though, as the day shift took up their 
posts at 8:00 a.m. We were given verbal 
orders not to discuss the incident. There 
was an unspoken threat of immediate 
confinement for “disobeying a verbal or- 
der,” but it was also obvious that many 
of the screws were as delighted as we 
were, which gives you an idea of how 
despised this vermin was. 

As soon as the library' opened, there 
was a long line of guys waiting to get 
their mitts on the local paper. The li- 
brarian had removed the local section 
from all of the papers, though. In an 
Orwellian move, the authorities thought 
they w ould tty to prevent us from having 
access to the news. Of course, it wasn’t 
long before the compound was flooded 
with photocopies of the article. Some of 
the free people who work in industries 
allowed their newspaper to be copied 
without limit. They hated the warden as 
much as the rest of us. 

Typical of this regime, Evon The 
Terrible’s underlings, led by Col. “War 
Daddy” Coleman, were vainly attempt- 
ing to suppress the news of their fallen 
leader. Anyone caught with a copy of 
the article was cuffed and stuffed, but they 
keep the hole pretty full at this joint, and 
even those morons soon realized the fu- 
tility of their repressive scheme. Their 
fascist tactics were useless. The reich 
had collapsed. 

The importance of this event can- 
not be over emphasized. Evon the 
Terrible was the golden boy of the DOC. 
The rising star. The trouble shooter. He 
was sent to Polk to clean up after a series 
of escapes in 1994. 

He moved in with brutal efficiency. 
His first official act as warden was to 


walk into the library and order the re- 
moval of the two typewriters from 
prisoners’ use — a clear indication of his 
repressive philosophy. 

Ironically, his first official memo 
was to threaten all “gunslingers” (pris- 
oners who have a hard time keeping their 
pants zipped) with immediate confine- 
ment, and it was this memo that was to 
characterize his regime. Prisoners were 
immediately sent to the hole for the most 
trivial transgressions, or for nothing at 
all. No hearing. No nothing. Straight 
to jail. 

When wine was discovered in the 
auto shop, 35 guys got locked up. When 
somebody tossed a lock-a-cop, 16 guys 
w ent to the slammer. Get caught with a 
crossword puzzle or a book at your job 
site, go to jail. Ironically, the warden 
gets busted in the park at 1 : 25 in the af- 
ternoon on a Thursday, a w ork day. What 
a hypocrite! But in the end, it was po- 
etic justice. ■ 

Sources: Lakeland Ledger 04/12/96, 
Anonymous Florida Correspondent 

Rhode Island Fee 
Violates Ex Post Facto 

federal district court in Rhode 
sland held that a DOC policy 
imposing a monthly supervision fee on 
probationers convicted before enactment 
of the statute allowing assessment of such 
fees violated the ex post facto provisions 
of the U.S. and Rhode Island constitu- 
tions. Rhode Island general laws § 
42-56-38 provide that criminal offend- 
ers sentenced to the care, custody or 
control of the DOC, including but not 
limited to those on probation and parole, 
are required to reimburse the state for 
the costs of the services. On June 17, 
1994, the DOC enacted Regulation No. 
10.07.03 entitled “Adult Probation and 
Parole Offender Supervision Fees,” 
which stated that a monthly supervision 
fee of $15 would be assessed against all 
probationers and parolees effective July 
1, 1994. The rule provided for a waiver 
of the fee if the offender can show a fi- 
nancial hardship. 

All of the plaintiffs in this case had 
been convicted and sentenced to proba- 
tion w ith the DOC before July 1, 1994. 
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RI Fee (Continued) 

They were notified by the DOC that they 
had to pay the monthly fee but were not 
told of the waiver provisions. Plaintiffs 
who were late in paying received notices 
that if they did not pay they would be 
sued. Non-payment of the fee alone 
would not be cause for revocation of pro- 
bation but could be considered by a 
sentencing court. Both parties sought 
summary judgment. 

The court did not discuss the plain- 
tiffs’ procedural due process claims, 
because it held that the regulation was 
invalid on ex post facto grounds. The 
court gave an extensive discussion of the 
ex post facto clause as applied to punish- 
ment that is made “more burdensome” 
after the act has been committed. The 
court noted that no binding case law ap- 
plied directly to this issue, and it rejected 
the argument that Morales v. California 
DOC , 115 S.Ct. 1597 (1995) barred this 
type of claim by focusing on the degree 
of harm suffered by the plaintiff. “Even 
if an ex post facto punishment must meet 
a minimum threshold of onerousness in 
order to be unconstitutional, the super- 
vision fee at issue in this case would 
clearly meet any such threshold. As the 
plaintiffs point out, they face total su- 
pervision fees ranging from $180 to 
$ 1,620, even without any increases in the 
monthly fee amount. These are not in- 
significant amounts of money.” 

The court held that the plaintiffs’ 
punishment was made more burdensome 
bv the imposition of the probation fee 
because they had already been convicted 
and sentenced by the time the fee was 
imposed and involved the direct imposi- 
tion of a substantial monetary obligation. 
The court rejected the argument that the 
fee was merely a civil fee to offset the 
costs of services, because the statute in 
question required that only convicted 
persons be required to pay the fee for 
costs expended. Thus, the law is puni- 
tive in its intent and purpose. “The fact 
that these fees do not and could not be 
applied independent of a criminal con- 
viction points strongly to the conclusion 
that they cannot be viewed as civil fees.” 

Readers should note that this case 
is not about whether the state can im- 
pose supervision fees on probationers and 
parolees. The issue is whether such fees 


can be imposed after a person has been 
convicted. The court held that they could 
not be imposed on persons convicted 
before the law went into effect but could 
be imposed prospectively. The court also 
held that the DOC has exceeded its statu- 
tory authority by imposing the fees on 
probationers convicted before the rule 
was passed. The court did not address 


whether the manner in which the fees 
were collected violated due process. So 
it remains to be decided whether or not 
the money is collected in a legal manner 
from those convicted after the law was 
passed. The court awarded the plain- 
tiffs attorney fees and costs. See: Taylor 
v. State of Rhode Island DOC , 908 F. 
Supp. 92 (D RI 1995). ■ 


Prisoner Has Right to Hunger Strike 

by James Quigley 


A Florida appellate court has 
ruled that a prisoner has a right 
to refuse forced feeding or medical treat- 
ment based on an interpretation of the 
privacy clause of the Florida State con- 
stitution. 

In late 1994 Michael V. Costello, a 
Florida state prisoner who was the nomi- 
nal plaintiff in the state’s monumental 
conditions of confinement class action, 
was transferred from Polk Correctional 
Institution to the state’s historically 
“sweet” prison at Avon Park. However, 
after a very brief stop at Avon Park, 
Costello found himself transferred to 
Martin Correctional Institution, a close- 
management control unit notorious for 
its chronic mayhem. 

Shortly after arriving at Martin, 
Costello commenced a protest of this 
apparently punitive, retaliatory transfer 
by refusing all food and restricting his 
intake to black coffee and water. Ap- 
proximately one week later Costello filed 
a complaint for declaratory and injunc- 
tive relief in the Martin County circuit 
court. This action sought a declaration 
of Costello’s right to continue his fast 
devoid of non-consentual medical inter- 
vention. He also sought a permanent 
injunction prohibiting prison authorities 
from imposing such medical treatment 
or otherwise interfering with his fast. 

Soon it became apparent to Costello 
that prison officials might intervene, and 
he filed a motion for a TRO. Although 
the government opposed Costello’s mo- 
tion, citing a litany of boiler plate 
interests, the trial court promptly con- 
ducted a two day evidentiary hearing 
during which Costello, 30 pounds 
lighter, appeared pro se. At the conclu- 
sion of the hearing the trial court 
solicited an amicus brief on Costello’s 
behalf from a University of Florida law 
professor. 


In an order issued on Januaiy 30, 1995, 
the trial court ruled that Costello had a 
constitutional and fundamental right to 
refuse medical treatment and that the 
state failed to establish a compelling in- 
terest of sufficient magnitude to override 
Costello’s rights. As a result, the court 
enjoined the state from interfering with 
Costello’s hunger strike. [See: “FL Pris- 
oner Has Right to Die,” PLNV ol.6 No. 7]. 

The state promptly filed an inter- 
locutory appeal, and although Costello 
voluntarily terminated his fast on March 
6, 1995, the Florida appellate court ex- 
ercised its inherent jurisdiction to decide 
the issue as one of great public impor- 
tance. 

On brief, Costello’s position was 
ably presented by a private law firm and 
an ACLU attorney. The state was repre- 
sented by attorneys from the Department 
of Legal Affairs. 

The issue before the appellate court 
was whether Costello, as a state prisoner, 
had a legal right to refuse medical treat- 
ment and interv ention stemming from a 
self-imposed hunger strike. In resolv- 
ing this issue, the court of appeals 
explored the breadth of an individual’s 
right to refuse medical treatment under 
both the federal and the Florida state 
constitutions. 

After a thorough review of informed 
consent cases, it was decided that the Due 
Process Clause of the U.S. Constitution 
affords competent persons the right to 
refuse lifesaving hydration and nutrition. 
In addition, the court noted that the fed- 
eral constitution merely “represents the 
floor for basic freedoms, while the 
Florida state constitution embodies the 
ceiling.” On the basis of this constitu- 
tional principal, the court expressly 
acknowledged that an individual’s right 
to privacy under Article I, Section 23 of 
the Florida constitution “is much broader 
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in scope than that of the Federal Consti- 
tution,” and that the linchpin of the 
appeal was Florida’s privacy clause. 

In analyzing Costello’s right of pri- 
vacy in this respect, the court examined 
a dearth of Florida state case law, con- 
sisting of one analogous sister court 
opinion and a twenty year old opinion 
of Florida’s attorney general, before 
concluding that Costello possessed a fun- 
damental right to refuse non-consentual 
medical treatment, even though he was 
an incarcerated state prisoner. 

Once establishing Costello’s right 
to refuse medical treatment, the appeals 
court then examined the state’s compel- 
ling interests in the matter to determine 
if they were great enough to subordinate 
Costello’s rights. In analyzing this as- 
pect, the court explicitly noted that any 
accommodation of the state’s interest 
would necessarily have to be "narrowly 
tailored in the least intrusive manner 
possible to safeguard” Costello’s rights. 

The court went on to identify as 
compelling state interests: the preserva- 
tion of life, prevention of suicide, 
protecting innocent third parties, main- 
taining the integrity of the medical 
profession, preserving internal order and 
discipline in prison, maintaining insti- 
tutional security 7 , and rehabilitation of 
prisoners. After analyzing an assortment 
of state and federal cases from foreign 
jurisdictions, the court systematically 
rejected each of the state’s compelling 
interests, expressly noting that the bulk 
of the state’s argument was “nothing 
more than speculation and conjecture.” 

In affirming the trial court’s order 
granting Costello a TRO, the court of 
appeals noted that their decision “should 
not be interpreted as universally hold- 
ing that a prison inmate has the right to 
starve to death.” However, as the state 
continues to implement oppressive 
inanities, such as chain gangs and con- 
trol units, erect insurmountable barriers 
to prisoners’ court access, and routinely 
retaliate against and repress litigious 
prisoners like Costello, such forms of 
protest will undoubtedly become more 
appealing to Florida prisoners. See: 
Singletary v. Costello , 665 So. 2d 1099 
(Fla.App. 4 Dist. 1996). 

[ Editor 's Note: This article was 
written and submitted by a Florida pris- 
oner, who receives a free one year 
subscription for publication .] ^ 


Asbestos Exposure Violates Eighth Amendment 


T he court of appeals for the ninth 
circuit held that exposing pris- 
oners to asbestos violates the eighth 
amendment. Clarence Wallis is an Or- 
egon state prisoner assigned to a cleanup 
crew. His work detail was ordered to re- 
move asbestos hanging off pipes, without 
any type of protective clothing. When 
prison buildings were re-roofed, asbes- 
tos covering the attic pipes had been 
damaged. A state fire marshal ordered 
the material removed and Wallis and 
other prisoners were assigned to do so. 
Their duties included tearing the asbes- 
tos off the pipes and bagging it for 
disposal. The prisoners and their guard 
supervisor were given no type of protec- 
tive clothing or training in asbestos 
removal. The prisoners spent about 45 
hours removing the asbestos dressed 
only in prison khakis and cotton work 
gloves. 

Both the prisoners and their super- 
visor noticed the asbestos in the attic and 
experienced pain in their lungs, dis- 
charges and other health problems 
shortly thereafter. Wallis attempted to 
notify 7 prison officials of the asbestos and 
filed a grievance requesting removal 
from the work detail or that he be pro- 
vided with adequate protective clothing. 
After the complaints, the prison hired a 
professional asbestos removal company 
to remove the asbestos, and they removed 
more than 1,132 pounds of it from the 
prison attics. One year prior to this inci- 
dent an asbestos assessment report had 
been completed alerting prison officials 
to the fact that asbestos in the prison at- 
tics posed serious health risks. Wallis 
filed suit under 42 U.S.C. § 1983 con- 
tending that his eighth amendment rights 
w ere violated when prison officials know - 
ingly exposed him to asbestos. The 
district court dismissed the suit. 

The appeals court reversed and re- 
manded for trial. To prove a violation of 
the eighth amendment a prisoner plain- 
tiff must show that he suffered an 
objectively serious deprivation. Then he 
must show that the defendant prison of- 
ficials had a “sufficiently culpable state 
of mind” in allowing the deprivation to 
take place. See: Farmer v. Brennan, 114 
S.Ct. 1970 (1994); Wilson v. Seder, 501 
US 294, 111 S.Ct, 2321 (1991). 


“It is uncontroverted that asbestos 
poses a serious risk to human health. 
See. e.g.. 20 U.S.C. § 3601(a)(3), 
4011(a)(3) (noting the congressional 
finding that medical science has not es- 
tablished any minimum level of exposure 
to asbestos considered safe). Wallis’ 
medical expert declared that forty-five 
hours of unprotected exposure to asbes- 
tos is medically serious.” Thus the only 
question before the court was w hether 
the defendant prison officials were 
deliberately indifferent to Wallis’ 
safety. Under Farmer a prisoner must 
show 7 that prison officials knew of the 
risk and inferred that substantial 
harm might result from the risk. This 
can be proven by direct and circum- 
stantial evidence. 

Turning to the facts in this case the 
court held that Wallis had presented suf- 
ficient evidence to prevail on his claims. 
The asbestos assessment report identi- 
fied the dangers of asbestos and their 
specific location in the prison. The 
cleaning crew 7 supervisor testified that he 
had been warned about the existence of 
the asbestos, as noted in his log book, 
and personally became aware of it once 
the clean-up began. The record showed 
that Wallis had attempted to notify 7 both 
defendants of the asbestos exposure and 
the ill effects he had suffered after being 
exposed to it. Furthermore, “asbestos is 
a w ell know n and highly publicized car- 
cinogen.” The Oregon state legislature 
also defines it as an extremely danger- 
ous toxic substance. 

The court ruled that it was insuffi- 
cient for the defendants to claim they 
were unaw are of the asbestos until after 
the work crew 7 began removing it. “The 
existence of the asbestos assessment re- 
port, the fire marshal’s order to clean the 
debris off the pipes, and the various 
prison officials’ testimonies that they 
knew or suspected the existence of ex- 
posed asbestos created an obligation for 
the defendants to inspect the attics prior 
to sending work crews into them for 
forty-five hours — unprotected. To force 
Wallis and the other inmates to clean the 
attics in the face of so much evidence of 
knowledge is to act with deliberate in- 
difference.” See: Wallis v. Baldwin, 70 
F.3d 1074 (9th Cir. 1995). ■ 
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AL: On May 15, 1 996, chain gang 
prisoner Abraham McCord was shot and 
killed by guards after he allegedly at- 
tacked another prisoner with a bush axe 
and disregarded a warning shot. 

AR: The Arkansas Democrat Ga- 
zette reports that prisoners doing time 
in the Cross county jail in Wynne used 
police vehicles, went drinking, took trips 
and used sheriff Ronnie Huey’s deer 
hunting camp. Huey denied any mis- 
conduct. 

Argentina: On April 4, 1996, two 
commandos of the People’s Revolution- 
ary Organization shot Jorge Berges 10 
times with a pistol and five times with a 
shotgun, killing him. Between 1976 and 
1 983 Berges had been a police doctor re- 
sponsible for overseeing the torture and 
murder of political prisoners and detain- 
ees by the Argentine police. His duties 
consisted of ensuring that victims lived 
long enough during torture to divulge 
any information they might have. He 
also enriched himself by selling the ba- 
bies born to prisoners who were later 
murdered and disappeared. In addition 
to delivering the infants he falsified the 
birth certificates to allow their sale. In 
1985 Berges was convicted of sundry war 
crimes and sentenced to six years in 
prison. His sentence was commuted af- 
ter he had served two years as part of a 
general amnesty to all police and mili- 
tary war criminals. In a final irony, after 
being shot Berges was taken to three dif- 
ferent hospitals in Buenos Aires, 
including one run by the police and one 
run by the military, and was turned away 
by hospital staff because "his wounds 
aren’t serious enough”; "he’s not a mem- 
ber of the military”; and "we have a lack 
of bed space.” Justice finally caught up 
with Berges. 

Argentina: On May 6, 1996, more 
than 100 HIV+ prisoners in three Buenos 
Aires province prisons began a hunger 
strike to demand the release of terminally 
ill AIDS prisoners. Prison officials told 
the media that judges, not the prison sys- 
tem, were responsible for the release of 
terminally ill prisoners. 

AZ: In June 1996, Maricopa county 
sheriff Joe Arpaio moved 200 women 
detainees into his tent jail, proclaiming 
himself "an equal opportunity incarcera- 


News in Brief 

tor.” He said women on chain gangs was 
next. 

AZ: On June 1, 1996, the DOC 
banned all smoking within state prisons. 
The DOC claimed that the reason for the 
ban was the increasing number of law- 
suits filed by non-smoking prisoners 
exposed to carcinogenic second hand 
smoke. 

Chile: Since April 30, 1996, more 
than 45 political prisoners in the maxi- 
mum security prison in Santiago (a 
control unit prison modeled on Marion 
and Stammheim) began a hunger strike 
to protest bad conditions. The prison- 
ers’ demands include improved medical 
care and better visiting. The prison ser- 
vice has said it will not meet the 
prisoners demands. 

Costa Rica: Thousands of prison- 
ers in Costa Rica are promoting the 
creation of a political party that would 
have as its presidential candidate the 
leader of the commando that kidnapped 
the entire Costa Rican supreme court in 
1993. The political party, which is called 
the Party of Those Deprived of Freedom 
(PPL), is seeking to participate in the 
next elections, scheduled for February 
1998. Danilo Rojas, a law student ad- 
vising the prisoners, says the PPL will 
defend the interests of prisoners and 
other marginal populations. Supreme 
Elections Tribunal president Rafael 
Villegas told local press that “there is no 
impediment to prevent the prisoners 
from organizing their ow n political party, 
except for those whose civic rights have 
been suspended by judicial resolution.” 

D.C.: On July 10, 1996, three CIA 
mail clerks were charged with stealing 
more than 100 VISA, Master Card and 
Diner’s Club credit cards intended for use 
by undercover agents abroad. The clerks, 
who earned $26,000 a year, went on a 
nine month, $190,000 spending spree. 

D.C.: While in town for National 
Police Week ceremonies, Boston cops 
Barry Macguire, Mark Atlee and 
Mathew Shea walked out on an $18 res- 
taurant tab. When the manager chased 
them, Macguire pulled a gun and told 
him, "You better get out of here or I’m 
going to blow your brains out.” 
Macguire ’s criminal record, prior to be- 
coming a cop, included arrests for 
shoplifting and trespassing. 


MA: On June 19, 1996, retired cop 
James Mills, 68, was indicted for over- 
billing the state for more than 15,000 
hours of work allegedly done on public 
defender cases. According to the indict- 
ment, Mills was paid more than 
$368,000 by the Committee for Public 
Counsel Services in 1995 and $197,000 
in 1994 for services he did not perform. 

NM: Beginning July 1, 1996, pris- 
oners held in the Bernalillo county jail 
will be charged $64 a day for their cap- 
tivity. They will be forced to pay either 
in cash or community service. That jails 
typically hold only those too poor to af- 
ford bail means that the process of 
criminalizing poverty continues. 

NY: On July 17, 1996, fifteen cur- 
rent and former city cops were arrested 
by federal agents on charges that they 
had fraudulently evaded paying income 
tax on their salaries, bilking the govern- 
ment out of $1.7 million in taxes. The 
investigation is continuing and more 
than 700 city employees may be involved 
in the scheme. The accused ring lead- 
ers, cops Barton Adams and Frank 
Sambula, charged other cops -between 
$900 and $2,000 to prepare fraudulent 
tax returns. 

OH: On July 23, 1996, former Ori- 
ent Correctional Institution prison guard 
Karl Roark pleaded guilty to one charge 
of aggravated drug trafficking. Roark 
was arrested in 1994 after accepting 35 
grams of cocaine from an undercover 
cop. The sting was set up after an OCI 
prisoner said Roark had threatened him 
with disciplinary action to get drugs. 
Roark was fired by the Ohio DOC. 

OK: Ray Little is the warden of the 
500 bed minimum security prison in Ft. 
Supply. What is unusual is that Little 
served a four year sentence for robbery 
in Attica and w as there during the height 
of the 197 1 massacre. He w on a basket- 
ball scholarship to Phillips University 
after his parole, and from there decided 
on a career with the Oklahoma DOC. 

PA: The city of Philadelphia has 
agreed to pay $2,440,000 to settle 38 
claims by people falsely arrested and 
framed by city cops. The cops planted 
false evidence, beat confessions out of 
suspects and then lied about it in court 
(i.e. , business as usual). The biggest pay- 
ment, $250,000, went to Joseph Morris, 


September 1996 


22 


Prison Legal News 



who spent three years in prison on fab- 
ricated charges. So far 137 convictions 
have been reversed and ten cops have 
been convicted or indicted on corruption 
charges. Nothing has been said about 
the judicial and prosecutorial collusion 
that allowed these abuses to go on for so 
many years. 

Scotland: On June 10, 1996, more 
than 50 prisoners in Perth prison went 
on a work strike to protest deteriorating 
access to visits resulting from over- 
crowding. The prison was locked 
down for several days until officials 
said they would open more visiting 
spaces. 

Switzerland: At the World AIDS 
Conference in Vancouver, Canada, the 
Swiss prison service reported a success- 
ful AIDS prevention program whereby 
the prison system provides sterile sy- 
ringes for its prisoners. In a 100 woman 
prison, 5,000 syringes were distributed 
in one year. A prison official was quoted 
as saying, “The number of syringes dis- 
tributed indicates we have met the 
demand.” The prison needle exchange 
program is considered an overwhelming 
success in preventing the spread of AIDS 
and will continue. 

TX: Former U.S. customs intelli- 
gence analyst Roel Buentello was 
sentenced to two years in prison on May 
20, 1996, after pleading guilty to accept- 
ing a bribe and disclosing confidential 
information. 

WA: Nathaniel Brown is credited 
with causing more than $250,000 in 
flood damage at the Spokane county jail. 
Brown is accused of plugging the toilet 
in his cell on June 14, 1996, and then 
flushing it repeatedly. The resulting 
flood caused damage on five floors, 
shorted out electrical equipment, ru- 
ined computers and set off sprinklers, 
which in turn caused more water 
damage. No reason was given for the 
flooding. Brown was charged with 
vandalism by indignant county offi- 
cials. 

WA: On July 13, 1996, Shelton 
prison guard Teresa Shannon was shot 
in the head and killed as she drove home 
from work at the prison. Police arrested 
Shannon’s former lover, Cindy Bokofski, 
who was also a prison guard at Shelton, 
and charged her with violating a no 
contact order obtained by Shannon. 
Police claimed Boskofsky had stalked 


Shannon and indicated murder 
charges would soon be filed against 
her. A sign of the times: In the past 15 
years no Washington guards have 
been killed by prisoners but at least 
two have been killed by fellow 
guards. 

WA: On July 25, 1996, Sean Driver 
escaped from the McNeil Island Correc- 
tions Center by driving off in a prison 
van after his work supervisor gave him 
the keys and told him to fetch a water 


container. Driver, who had been serv- 
ing time for car theft, was recaptured on 
July 31, 1996, in Kennewick after po- 
lice received a tip. 

WI: In June, 1996, state appeals 
court judge Harry Snyder was arrested 
for drunk driving. Prior to being ap- 
pointed to the appeals court by 
Governor Tommy Thompson, Snyder 
was a circuit judge and Republican 
party assemblyman. 


Job Denial Based on HIV Status May Violate ADA 


A federal district court in Florida 
leld that a jail's denial of 
trustee status to an HI V+ prisoner would 
violate the Americans with Disabilities 
Act (ADA) 42 U.S.C. 12131. Johnnie 
Dean was held in the St. Lucie County 
jail when he requested trustee status. 
Dean was HIV+ but asymptomatic and 
had informed jail officials of his medical 
problem upon his arrival. His request 
was denied for medical reasons with 
no other explanation given. Dean was 
later told by a nurse that the jail had 
a policy of denying trustee status to 
HIV+ prisoners. Dean filed suit, claim- 
ing that the denial of his request for 
trustee status based on his HIV status was 
an act of discrimination banned by the 
ADA. The defendants moved for sum- 
maty judgment claiming that Dean was 
not disabled under the terms of the ADA, 
and even if he was, he suffered no dis- 
crimination. The court denied their 


motion, holding that a trial was re- 
quired. 

In its brief ruling, the court held that 
a person who is HIV+ but asymptomatic 
qualifies as disabled under both the ADA 
and the Rehabilitation Act (RA), 29 
U.S.C. § 794 because the prison system 
treats prisoners who are HI V+ as if they 
were handicapped. See: Harris v. 
Thigpen, 941 F.2d 1495 (11th Cir. 1991). 
The court held that this makes a finding 
of disability dependent upon the factual 
issue of the treatment the plaintiff re- 
ceives at the hands of jail officials. Set 
for trial was the issue of whether or not 
Dean actually suffered discrimination be- 
cause of his HIV status when he was 
denied the trustee job. Dean presented 
evidence showing that the jail had a 
policy of denying jobs to HIV+ prison- 
ers. The jail claimed that some HIV+ 
prisoners were made trustees. See: Dean 
v. Knowles , 912 F. Supp. 519 (SD FL 
1996). ■ 


IIOW TO 


Prison Disciplinary 
Hearings 


Should you exhaust administrative remedies? Yes! This book explains why, with 
examples and over 500 case citations. Should you object to not being provided 
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How Good Was Your Lawyer? 

Legal Malpractice vs. Ineffective 
Assistance of Counsel 

Did your lawy er screw you? This 27 page booklet 
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UNICOR Hogs Body Armor Market 


I n the July ’96 issue of PEN we 
published “Furniture Manufac- 
turers Threatened by UNICOR,” an 
article about how Federal Prison Indus- 


tries, Inc. (FPI, which uses the trade 
name UNICOR), dramatically expanded 
its “market share” of furniture sold to 
the military and government agencies 
and how the expanded use of federal 
prisoner slave labor drives free-world 
manufacturers out of business. 

UNICOR is at it again. This time, 
though, they have dramatically in- 
creased their “market share” in the sale 
of protective clothing (i.e. bullet-proof 
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vests and body armor) to law enforcement 
agencies. UNICOR does not expand its 
market share through free-enterprise 
competition. They decide how much of 
the market they want, some superficial 
hearings are held, then FPI’s five-mem- 
ber Board of Directors grants the market 
share request. Law enforcement agen- 
cies are then often forced to buy UNICOR 
body armor in order for FPI to maintain 
its target market share. 

President Clinton promised in a State 
of the Union address that “thosewho work 
hard and play by the rules will be re- 
warded.” The way UNICOR unilaterally 
dictates how much market share they will 
have — regardless of competition, price, 
quality, or the purchasing preferences of 
its law enforcement customers — is cer- 
tainly not “playing fair.” They are 
rewarded nonetheless. 

According to FPI spokesman Robert 
C. Grieser, “FPI started production of 
protective clothing in 1993. FPI received 
several contracts that year; however, 
much of the shipments were not made 
until 1995. As a result, FPI’s sales of 
protective clothing increased from 
$37 1 .000 in FY 1 993 to an estimated $ 1 8 
million in FY 1995.” 

Prior to 1995, FPI was “authorized” 
by its five-member board to capture 8 
percent of the protective clothing market. 
By mid- 1995 they already had 10 percent 
of the market. They then requested to 
expand their share to 25 percent. Hear- 
ings w ere held and voluminous testimony 
was presented by apparel manufacturers 
and law enforcement representatives. 


David E. Bernard, National Vice- 
President of the International Brother- 
hood of Police Officers said in a memo 
to FPI officials that, “Soft body armor is 
extremely tricky to manufacture, and re- 
quires very stringent quality control...” 
and expressed a “fundamental philo- 
sophical problem with federal prisoners 
manufacturing life support products for 
the community that incarcerated them in 
the first place. This gives them the 
opportunity to 'get back’ at law enforce- 
ment by sabotaging these products.” 

Marcia T. Rounsaville, a spokesper- 
son for the Industrial Fabrics Association 
International, said that, “FPI seems 
oblivious to the fact that no one com- 
pany in the private sector has more than 
a 10-percent market share in the produc- 
tion of protective clothing. However, 
under the [FPI] staff’s plan, the FPI 
would be making bullet-proof vests, 
bomb disposal blankets, and the like to 
the tune of a 25-percent market share — 
thus dwarfing those private sector em- 
ployers on whom working women and 
men depend.” 

Despite hearing voluminous nega- 
tive testimony from both apparel 
manufacturers and law enforcement, the 
FPI board formally decided on February 
6, 1996, to grant the requested 25-per- 
cent market share mandate for 
UNICOR-manufactured protective cloth- 
ing. In its w ritten decision, the FPI board 
said, “The written and oral comments 
fof apparel manufacturers and law' en- 
forcement] were helpful in developing a 
clearer picture of the industry and its 
concerns.” 
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UNICOR (Continued) 

What was clearer to FPI board mem- 
bers, however, is that the federal prison 
population is mushrooming and the fed- 
eral Bureau of Prisons requires more 
UNICOR production facilities to keep 
those idle hands busy. Therefore they 
authorized increased production of pro- 
tective clothing to a maximum of $222 
million in sales spread over the next five 
years, an average of $44.4 million a year. 
The FPI board concluded its written de- 
cision with: “The Board also notes for 
the record that, while FPI must be self- 
sufficient, the principal emphasis of 
increased sales should be the creation of 
additional inmate jobs, w hich teach work 
skills and enhance the prospects for em- 
ployment and successful reintegration 
upon release. 

But as American Apparel Manufac- 
turers Association President Larry K. 

Prisoners May Be Allowed 

federal district court in Penn- 
ylvania ruled that a prison rule 
prohibiting prisoners from leading reli- 
gious services may be unconstitutional. 
Four Muslim prisoners in a Pennsylva- 
nia state prison filed suit challenging a 
prison rule which prohibited prisoners 
from leading religious services. Prior to 
the new rule prisoners could choose a 
religious leader from the prison popula- 
tion who would then conduct the 
religious services. Under the new rule 
only outside religious leaders could con- 
duct prison religious services and those 
outside leaders had to be chosen by 
prison officials. The prisoners claimed 
the new policy violated their religious 
rights under the first and fourteenth 
amendment. They did not raise any 
claims under the Religious Freedom Res- 
toration Act (RFRA). 

This is not a ruling on the merits, 
instead the court denied the defendants' 
motion to dismiss for failure to state a 
claim and scheduled an evidentiary hear- 
ing to determine whether a preliminary 
injunction would be issued. The court 
held the prisoners had presented suffi- 
cient evidence under the reasonableness 
test of Turner v. Safley , 482 US 78, 107 
S.Ct. 2254 (1987) to show that prison 
officials asserted reasons for adopting the 
new policy were pretextual. The court 
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Martin points out, “The likelihood some- 
one leaving prison will find a job in the 
apparel industry is slim.” U.S. Bureau 
of Labor Statistics figures reveal that 
employment in the apparel industry has 
plummeted from a 1973 level of 
1,438,000 U.S. workers to 910,000 in 
1995. Recent U.S. Census figures re- 
veal that since 1988 the unemployment 
rate in the apparel industry has averaged 
9.8 percent; a rate 60 percent higher 
than the national average unemployment 
of 6.1 percent over the same period of 
time. 

It would appear that federal 
UNICOR slaves are the only sector of 
the apparel job market enjoying growth 
in employment. Of course, women and 
children in Third World maquilladora 
sweat shops are also enjoying similar 
employment gains. Perhaps federal pris- 
oners can move to El Salvador when they 
get out of prison and look for a job?® 


to Lead Religious Services 

noted an easy alternative would be to 
simply require an outside volunteer to 
be present at the religious services rather 
than lead them. 

The court held the plaintiffs had 
stated an equal protection claim in that 
civic groups could elect their own lead- 
ers. The court held that prison religious 
and civic groups were similarly situated 
for equal protection purposes. In sched- 
uling the evidentiary hearing the court 
noted that the pivotal issue was whether 
the tenets of Islam required that the 
Imam be chosen from within the con- 
gregation. The plaintiffs apparently 
forgot to attach their affidavits to their 
motion for a preliminary injunction. The 
defendants presented an affidavit from a 
catholic priest who administers the Penn- 
sylvania DOC’s religious services 
program stating “In a correctional set- 
ting, it is not repugnant to Islam that the 
outside religious coordinators be chosen 
by the administrators for the Department 
of Corrections.” The court noted that the 
priest did not explain why Islam in a 
correctional setting might be different 
from Islam in a free setting. The court 
stated it would give the plaintiffs leave 
to amend their complaint and plead an 
RFRA cause of action if they so desired. 
See: Abdul Jabbar-Al Samad v. Horn , 
913 F. Supp. 373 (ED PA 1995).® 
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W elcome to another edition of 
PLN. Last month we in- 
tended to run Jaan Laaman’s article, 
"Attica - Looking Back 25 Years,” which 
appears on page of this issue. Due to a 
prison lockdown, Jaan was unable to get 
the article to us in time for the Septem- 
ber issue. 1 hope you will find it well 
worth waiting for. 

Twenty-five years ago last month, 
the uprising at Attica and the state’s 
bloody and brutal retaking of the prison 
was an event that shook the world. When 
the prisoners took over Attica they pre- 
sented a long list of demands. They were 
really only asking for one thing, though. 
They were asking to be heard. They had 
suffered under brutal, inhumane condi- 
tions for too long, and they wanted the 
world to know how bad things in prison 
in America in 1971 really were. 

They asked for the media to come 
to Attica. Some, like Tom Wicker, did. 
They asked for attorneys to come to 
Attica. Many, Bill Kunstler among 
them, were drawn there. I mention this 
because more than two decades later Bill 
was among our earliest subscribers. 
Sadly, Bill Kunstler died a year ago. 

But back to Attica. The Attica 
Brothers, as the prisoners came to be 
known, wanted the world to come and 
bear witness to the reality of prison in 
1971. They had no voice. They had no 
way to bear witness themselves. Prison- 
ers in 1971 had almost no access to the 
courts. The constitution was blind to 
what went on behind the walls. 
America’s courtroom doors were closed 
to prisoners. 

Martin Luther King Jr., once said: 
"Riot is the voice of the unheard.” The 
Attica Brothers had suffered mutely long 
enough. Since they had no other means 
to voice their grievances, they rebelled. 
Four days later, 3 1 prisoners and 10 hos- 
tages were gunned down in a maelstrom 
of bullets which rained from over a thou- 
sand rifles and shotguns brought to 
silence their collective voice. 

The gunfire w as too late, however. 
The Attica Brothers had been heard. 
And Attica wasn’t the only prison to have 
howled its voice in rebellion. It was just 
the loudest. The echoes of Attica rever- 


From the Editor 

by Dan Pens 

berated the furthest, reaching all three 
of the big P’s - the Press, the People, and 
the Power structure. 

The power structure heard the voice 
of bloody rebellion. They listened to the 
faint rumble of revolution. They saw the 
people in the streets in their thousands. 
They realized that the fuse had been lit. 
So they gave ground. 

The power structure opened the 
courtroom doors in the years following 
Attica and invited prisoners to seek jus- 
tice there. And as Allan Breed, “former 
correctional administrator and the first 
director of the National Institute of Cor- 
rections, wrote in a recent Correctional 
Law Reporter article: "Most [prison] 
program development, building im- 
provements, increased staffing, and 
improved training, as well as the estab- 
lishment of standards that has occurred 
in the last 25 years, can be directly re- 
lated to correctional litigation.” 

In the last 25 years. Twenty-five 
years ago the Attica Brothers stood up. 
Some of them were slain. Most of the 
survivors suffered savage beatings and 
years of intense harassment and retalia- 
tion. But they suffered not in vain. In 
the years following Attica reforms were 
made; landmark court rulings for the first 
time recognized the civil rights of the 
imprisoned and opened the way for pris- 
oners to seek justice in the courts. The 
power structure didn’t offer prisoners 
justice out of a sense of morality. No, 
Prisoners pushed hard enough - and 
more importantly, the people in the 
streets pushed with them - that the power 
structure gave ground. No justice, no 
peace. It was that simple. 

Twenty-five years have passed, how - 
ever, and the pendulum is swinging back. 
Events of the past couple of years 
(Sandin v. Conner , passage of the Prison 
Litigation Reform Act, Lewis v. Casey , 
the "Anti-Terrorism” bill and Felker v. 
Turpin , to name a few) indicate that the 
power structure has forgotten Attica. Or 
maybe they haven’t. Maybe they just 
think that the other P’s have forgotten: 
Prisoners, the People and the Press. 
Maybe we have. 

As the courtrooms doors once again 
swing shut in the faces of prisoners, we 


are at a critical juncture in the prison 
rights movement. Now' is the time to 
look for other avenues besides litigation 
by w hich to seek justice. Now is the time 
for prisoners, family members and ac- 
tivists to form prisoner support and 
advocacy organizations. Look around 
you. Do such groups exist in your state? 
Are you involved? Are you willing to 
organize? Are you willing to stand up? 
Or will prisoners allow the darkness de- 
scend around us and take us back to 
y / 1 ! 

I’d like to tell Washington state pris- 
oners about a new' organization, 
Pro-Family Advocates of Washington 
(PFAW). They just published the sec- 
ond issue of their newsletter. Their 
masthead proclaims: "PFAW is a non- 
profit organization consisting of 
prisoners’ family members, prisoners 
and concerned citizens, dedicated to pre- 
serving the rights, both legal and moral, 
of the families and children of the pris- 
oners of the state of Washington.” They 
don’t say how much it costs to subscribe 
to the newsletter, but they undoubtedly 
need donations and support. I suggest 
that prisoners send a donation of at least 
$10 - $15 and ask to be added to their 
mailing list. Prisoners in other states 
may want to subscribe to PFAW’s news- 
letter in order to "get in on the ground 
floor.” to observ e and learn how this type 
of organization is formed, perhaps of- 
fering a blueprint for similar 
organizations in states without some- 
thing like PFAW. Their address is: 
PFAW; 221 SW 153rd Street, Suite #244; 
Seattle, WA 98166-2398. 

Please remember that we operate 
primarily through your support. The 
printer and the post office don’t take 
IOU’s. Those of you who can pull your 
own weight, please continue to do so. 
Those of you w ho can afford to donate 
more, thank you for your continued gen- 
erosity. We literally couldn’t do it without 
you. 

Enjoy this issue. Pass it along to a 
friend when you’re done and please en- 
courage others to subscribe. PLN is one 
of the few voices that prisoners have. 
Let’s work together to keep it going in 
the coming years. ■ 
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[Editor s Note: With this issue PLN wel- 
comes its third quarterly columnist, 
Mumia Abu-Jamal, a political prisoner 
on death row in Pennsylvania.] 

'The noble Brutus hath told you 
Caesar was ambitious: 

If it were so, it was a grievous fault; 
And grievously hath Caesar 
answer’d it. Here, under leave of Brutus 
and the rest, — 

for Brutus is an honorable man. 

So are they all, all honorable men.” 

— William Shakespeare, Julius Cae- 
sar: ; Act III; Scene II. 

F or jailhouse lawyers and other 
prison litigators, the "honorable 
men” defense arises far too frequently 
in prison litigation. 

More often than not, it arises, not 
on the motion of the party defending 
against the suit, but sua sponte , by the 
Court itself, as a statement of affirma- 
tion of the government’s representatives. 

Say a plaintiff charges a state officer 
with violating a "constitutional guaran- 
tee” claimed within the articles or 
amendments of the U S. Constitution, 
and after a hearing or trial, the claim is 
found to be true. In such an instance, 
should a court describe the violators as 
"honorable men?” 

If a court does so. does it protect the 
Constitution, or the state official who has 
violated it? 

Is it a Court’s duty to defend the 
state’s interests, or to defend the Consti- 
tution from violation? 

These are not rhetorical questions. 
This very thing happened in Jamal 
v. Price , where the plaintiff argued that 
the government, through its prison offi- 
cials illegally and unconstitutionally 
opened, read and copied his legal corre- 
spondence, lied about it, and did it 
repeatedly thereafter. 

Further, the suit charged the state 
punished this writer for writing Live from 
Death Row( Addison- Wesley, 1995), thus 
punishing one for the practice of his al- 
leged First Amendment “constitutional 
rights” to freedom of the press, and free 
speech. 

October 1996 


“Honorable Men ’ 1 Defense 


by Mumia Abu-Jamal 

The Court, in a remarkable display 
of judicial solicitude, described the state 
prison officials as "conscientious and 
scrupulous persons” and goes to some 
lengths to disassociate this government 
from some seen as repressive: 

"This is the United States of 
America; it is not Germany in the 1930’s 
and '40’s. Persons do not come before 
our criminal justice apparatus only to 
disappear im nacht und nebel , as into the 
night and fog. This is not the Soviet 
Union; people are not swallowed up in 
some vast gulag to reappear, or not to do 
so, randomly. In this country convicted 
criminals are sentenced to prison, or, as 
in this case, to death; but they are not 
stripped of all their rights; and they do 
not disappear.” (Id., SL., OP., 3) 

From whence springs this dis- 
course? 

Why refer to Nazi Germany or 
Stalinist Soviet Union, in a case where 
an African-American prisoner charges 
the contemporary state with violating his 
alleged First Amendment "rights” of free 
speech? 

(Interestingly, the Court chose to 
refer to the 1930’s rather than the more 
contemporary, white supremacist repres- 
sion visited upon the Black majority 
under the apartheid regime in South Af- 
rica for the better part of this century!) 

In logic, the principle of extremis 
probatis, praesumuntur media (extremes 
being proven, intermediate things are 
presumed) is sometimes utilized by cre- 
ating a contrast that really isn’t 
contrastable. 

The writer, being neither German 
Jew nor Russian dissident, cannot cite 
to those experiences as touchstones for 
the present, and any reference to them 
can only serve to mislead readers from 
the repressive realities of the American 
present. 

Indeed, w ho among us can honestly 
deny the naked state repression visited 
upon Black people in this nation, in her 
prisons, in her suburban state bantustans 
(laughingly called "correctional” insti- 
tutions)? Who can honestly argue against 
the proposition that the much-ballyhoed 
'War on Drugs’ is but a thinly-disguised 
War on the Black Poor? 


Moreover, the references to Nazi 
Germany and the Soviet Union don’t 
acquit the U.S., for in both instances, the 
forms of "law” were met. The Nazi ho- 
locaust was a legal holocaust ; as was 
_ jnuchof Soviet repression — statutes were 
passed, and genocide was legalized! 

The German-Soviet references were 
but oblique judicial responses to the hor- 
rific truths chronicled in Live from Death 
Row , and therefore amounted to a judi- 
cial book review! 

How else can one interpret it? 

Not content to decide constitutional 
rights, the Court launches into a defense 
of the status quo, of the reigning 
sociopolitical order, as "not Germany,” 
nor the Soviet Union. 

Of course not. It is the United States, 
circa 1990’s— and therein lies the mb. 

The United States — the prisonhouse 
of nations, where, at latest count, over 
1.6 million men and women were 
encaged; where the state bombs and 
maims its alleged citizens w ith criminal 
impunity (witness the MOVE massacre 
of May 13, 1985); where men and 
women are encaged for their social, po- 
litical and spiritual beliefs (ex., the 
MOVE 9, Geronimo ji jaga [ne Pratt], 
Leonard Peltier, Dr. Mutulu Shakur, Ray 
Luc Levasseur, Sundiata Acoli, Zolo 
Agona Azania, Marilyn Buck, Sheik 
Omar Ali Abdul Rahman [convicted due 
to a series of sermons preached in a pub- 
lic mosque!], et al). 

This United States which waged 
naked genocide against the indigenous 
peoples of the Americas, and called it 
Manifest Destiny; w hich wiped out more 
millions than its cousin, Germany. 

It was in this United States that the 
writer was punished for w riting, despite 
the claims of the First Amendment. 

Prison officials, although found to 
have lied on the witness stand, are none- 
theless presumptively "honorable men,” 
even as the Court found: 

"... [T]he decisions to deny plain- 
tiff media interviews were first made 
immediately after plaintiff’s decision to 
publish his book was communicated to 
defendants [DOC counsel] Horwitz and 
[prison warden J Price: These decisions 
continued, with a variety of purported 
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justifications, for several months. These 
purported reasons are demonstrably 
false.” (Id., SL., OR, p. 56) 

It was precisely these purported rea- 
sons that were claimed by prison officials 
on the stand! 

But, alas — "So are they all, all 
honorable men.” 

Inherent within the system is the 
bias of the status quo, the preservation 
of the existing order, and whatever un- 


covers the horrific dungeons, as did Live 
from Death Row , is seen as disfavored,. 

In American prisons, men are tor- 
tured, women are raped, captives are 
poisoned, and injustice is ubiquitous. 
Here, families, psyches and souls are 
ripped asunder, all administered by 
“honorable men.” 

To write about such legal evils ist 
verboten . ■ 


Plaintiff Entitled to Respond to 
Qualified Immunity Defense 

/T^he court of appeals for the fifth 
X circuit held a district court im- 
properly dismissed a prisoner’s civil 
rights complaint when it did not allow 
the plaintiff to respond to the defendants’ 
qualified immunity defense. Donald 
Todd, a federal prisoner, filed suit claim- 
ing his right to equal protection and to 
be free from discrimination under 42 
U.S.C. § 1981 and 1983, were violated 
when prison officials circulated a racially 
derogatory memo on BOP stationary. 
The district court dismissed Todd’s com- 
plaint after the defendants filed an 
answer to the complaint asserting a 
qualified immunity defense. 

The court of appeals reversed and 
remanded. The court has previously held 
that plaintiffs suing government officials 
in their individual capacities must meet 
a “heightened pleadings” requirement. 
In Schulte a v. Wood , 47 F.3d 1427 (5th 
Cir. 1995)(En banc) the court held “we 
stand by our insistence that complaints 
plead more than conclusions, and that a 
plaintiff can, at the pleading stage, be 
required to engage the affirmative assis- 
tance defense of qualified immunity 
when invoked. However, we will no 
longer insist that plaintiff fully antici- 
pate the defense in his complaint at the 
risk of dismissal under Rule 12.” This 
requires a two step process. First, the 
plaintiff sets forth in his complaint 
against government officials a short and 
plain statement of the complaint. Sec- 
ond, the court, in its discretion, may 
require that a plaintiff file a reply tai- 
lored to an answer pleading a qualified 
immunity defense. “Vindicating the im- 
munity doctrine will ordinarily require 
such a reply and a district court’s discre- 
tion not to do so is narrow indeed when 
greater detail might assist.” 

The district court did not apply this 
process because it dismissed Todd’s com- 
plaint five months before Schultea was 
decided. The court held thal had Todu 
been given the opportunity to amend his 
complaint he might have withstood the 
motion to dismiss. The case was reversed 
and remanded so Todd could file an 
amended complaint. Readers should note 
this two part process is specific to the 
fifth circuit and has not been adopted by 
other circuits. See: Todd v. Hawk , 72 F.3d 
443 (5th Cir. 1995). ■ 


Alleged Work Refusal Requires Trial 


T he court of appeals for the sec- 
ond circuit held that a district 
court erred when it disregarded a pris- 
oner plaintiff’s affidavit that he had not 
refused a work assignment. The court 
also declined to decide whether state 
prisoners have a federal liberty interest 
when deprived of prison privileges. 

Alphonso Samuels is a New York 
state prisoner. New York prison regula- 
tions require that prisoners participate 
in work programs. If they refuse the pris- 
oner is placed in a "limited privileges 
program” where they are confined to 
their cells for 23 hours a day and have 
restricted access to showers, phones, and 
library. Samuels was placed in the lim- 
ited privileges program after allegedly 
refusing a work assignment. Samuels 
filed suit under 42 U.S.C. § 1983 claim- 
ing his due process rights were violated 
when he was placed in the program with 
no notice or hearing, most importantly, 
Samuels claimed he had not refused any 
work assignment. The district court 
granted summary judgment to the de- 
fendants holding that Samuels was 
placed in the program for refusing to 
work. 

The court of appeals reversed and 
remanded. The court discussed the stan- 
dard by which summary judgment 
should be granted to a party only when 
no material facts are in dispute. The 
court held that in this case the lower 
court erred by dismissing the case be- 
cause Samuels, in a sworn affidavit, 
denied having refused to participate in 
any work assignments. The defendants 
did not offer any evidence refuting 
Samuels’ affidavit, instead the lower 
court erroneously relied on unsworn ar- 
guments by the defendant’s attorney. 

The defendants argued that even if 
Samuels had not refused to work and had 


not been provided a hearing before be- 
ing placed in the limited privileges 
program this was immaterial in light of 
Sandinv. Connor , 115 S.Ct. 2293 (1995) 
which held that prisoners do not retain 
any due process rights unless a signifi- 
cant interest is impacted, such as the loss 
of good time. 

The court noted that Sandin is ret- 
roactive and applies to all cases that were 
pending at the time it was issued. 
"... Sandin may be read as calling into 
question the continuing viability of our 
cases holding that New York regulations 
afford inmates a liberty' interest in re- 
maining free from administrative 
segregation. It is also unclear to what 
extent the Sandin analysis confers a lib- 
erty' interest on inmates subject to a state 
regulation that has been held under the 
Hewitt line of cases to confer no liberty' 
interest in the first place. ” The court duly 
noted that while the Sandin court ex- 
pressly abandoned the methodology' it 
had set forth in Hewitt v. Helms , 459 US 
460, 103 S.Ct. 864 (1983), to determine 
when a state has created a liberty inter- 
est, the Sandin court “did not instruct on 
the correct methodology for determining 
when prison regulations created a pro- 
tected liberty' interest.” As PLN noted at 
the time, that is the problem. [PLN, Vol. 
6, No. 8.] 

Whether the rules in question cre- 
ate a liberty interest under Sandin 
requires fact finding by the district court, 
which was not conducted because the 
dismissal in the case preceded Sandin , 
and which the appeals court was not po- 
sitioned to undertake. On remand the 
district court would reach this issue if it 
determined that Samuels had indeed 
not refused a work assignment. See: 
Samuels v. Mockry , 77 F.3d 34 (2nd 
Cir. 1996). ■ 
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Unrest in South American Prisons 


Brazil 

O n February 3, 1996, a special- 
ized military police unit killed 
two prisoners and wounded another in a 
Sao Paulo police station after putting 
down a rebellion by 127 prisoners pro- 
testing a lack of water at the facility. “It’s 
not normal” to shoot protesting detain- 
ees, admitted a Sao Paulo police official, 
adding that the agents involved had been 
suspended from their duties. 

On March 28, Brazilian prisoners 
armed with sticks and handmade steel 
blades seized some 25 hostages during 
an inspection at a prison in the Brazil- 
ian state of Goias. The inspection was 
to check on reports of overcrowding at 
the facility which has a capacity of 450 
but holds nearly 1,000 prisoners. 

Among the hostages taken were the 
warden of the prison, security secretary 
for the state of Goias, president of the 
state’s highest court, a number of police 
agents and a television crew. 

On March 30, the state government 
agreed to the demands of the prisoners. 
Official spokespeople said the prisoners 
had demanded four cars, two armored 
cars, 10 weapons of varying caliber, 10 
bullet-proof vests and $20,000. But hav- 
ing won agreement from the state on 
these demands, prisoners upped the ante, 
insisting they needed more higher cali- 
ber weapons, ammunition, cellular 
phones, food for three months and 
$31,000. 

On March 3 1, as a prisoner pointed 
a pistol at him, the warden made a speech 
from the prison wall urging police not 
to attack. “Brazil doesn’t need another 
Carandiru,” he shouted, referring to a 
1992 police massacre of at least 111 pris- 
oners after a prison uprising in Sao 
Paulo. When his captor fired a shot into 
the air, the warden - watched by millions 
on live television - shouted “for the love 
of God” and sobbed as he asked his fam- 
ily to “forgive me for my mistakes.” 

On April 3, after the state agreed to 
the prisoners’ latest demands - $97,000, 
eight escape vehicles, sixteen 38-caliber 
revolvers with ammunition, 25 bullet- 
proof vests and three cellular phones - 
the prisoners released all but 1 3 hostages. 

On April 4, a group of about 40 pris- 
oners. taking six hostages, made their 


escape in eight vehicles. Tw o of the fu- 
gitives were later killed in a clash with 
police. Authorities said about half the 
escapees eluded capture. 

One of the hostages. Judge Sabino. 
was freed after the car he was in crashed 
with an armored police vehicle. On April 
5, Sabino said he didn’t blame the pris- 
oners for rebelling, and said he would 
act as a defense witness to seek that pris- 
oners’ sentences not be increased for 
their participation in the rebellion. 
Sabino said the prison is a center of cor- 
ruption, torture, mistreatment, drug 
trafficking and extortion of prisoners; he 
blamed the warden for the situation. 

On April 12, Brazilian president 
Fernando Henrique Cardoso issued a 
decree allowing state governments to 
pardon prisoners serving sentences for 
common crimes. Between 15,000 and 
18,000 prisoners (about a tenth of the 
total prison population) who are serving 
sentences of six years or less will be eli- 
gible for release after completing 
one-sixth of their terms. A justice min- 
istry spokesperson explained that the 
decree will help reduce overcrowding in 
Brazil’s prisons. 

Argentina 

O ver the week of April 1 through 
April 7, 1996, prison rebellions 
spread across Argentina. The events 
began on March 3 1 , when some 800 pris- 
oners seized control of the Sierra Chica 
and Azul prisons in central Buenos Aires 
province and took some 20 people hos- 
tage, including prison guards, several 
evangelical pastors and a judge. Prison- 
ers demanded application of the “two for 
one” law, which counts each day after 
two years as two days towards eventual 
release. Other demands included more 
respectful treatment of visitors and an 
acceleration of pending trials. 

On April 1, the rebellion spread to 
three other prisons in the Buenos Aires 
province. Prisoners demanded compli- 
ance with a law which prohibits 
prisoners being held for more than two 
years without being sentenced. Some 70 
percent of Argentine prisoners are await- 
ing trial. 

On April 2, the rebellion spread to 
five other prisons, and thousands of pris- 


oners began a hunger strike in eight other 
prisons as a sign of solidarity. In all 
over 10,000 prisoners were involved in 
the protests. By April 6, officials said 
that prisoners were in control of 17 pris- 
ons and at least 26,000 prisoners were 
involved in open rebellion. 

On April 7, prisoners and govern- 
ment officials reached an agreement and 
the rebellions ended. Prisoners were 
promised that there would be no repris- 
als, but later 37 prisoners thought to have 
led the rebellions were transferred to 
various police stations. Their fate is 
unknown. 

Law enforcement officials said they 
found human skulls, thigh bones and 
other body parts in the ovens of one 
prison. Records indicate that seven pris- 
oners were missing. Based on interviews 
with some prisoners, officials believe that 
the seven missing were killed and cre- 
mated because they opposed the 
rebellion. 

There were conflicting reports on 
government concessions made to the 
prisoners. Officials said that none were 
made beyond promises to enforce the 
two-for-one law. But newspapers said 
that prisoners were also promised a 
prison commission with prisoner repre- 
sentatives, and more lenient sentences 
for car theft. 

Uruguay 

O n April 3, 1996, more than 200 
Uruguayan prisoners began a 
peaceful rebellion in the Santiago 
Vazquez prison some 30 km west of the 
capital. On April 5, Uruguayan mili- 
tary troops moved into the area and roads 
leading to the prison w ere blockaded to 
prevent prisoners’ family members from 
getting too close. 

Interior Minister Didier Opertti said 
on April 5 that “the situation is normal 
and there is calm among the inmates.” 
Opertti added that supreme court presi- 
dent Juan Marino, by his own choice, 
planned to talk with the prisoners about 
their concerns, which include the slow 
pace of trials and the scant interest by 
government appointed lawyers in their 
cases. Opertti denied that the govern- 
ment intended to forcibly remove a 
number of prisoners’ families who had 
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gained entrance to the prison and were 
occupying it in solidarity with the pro- 
testers. 

We at PLN have no received no re- 
ports on the outcome of the Uruguayan 
prisoners’ struggle. 

El Salvador 

A s of June, 1996, there were 
8,225 prisoners jammed into 
El Salvadorian prisons with a theoreti- 
cal capacity of only 3,800. About 70 
percent of them have never been con- 
victed of a crime and are simply waiting 
to be charged and tried. Some have been 
incarcerated longer than the maximum 
sentences for the crimes they are charged 
with. 

Mariona prison on the outskirts of 
the capital is designed to hold 800 pris- 
oners. In May it held 2,381 and looked 
like a crowded slum. Prisoners build 
makeshift restaurants, stores and sleep- 
ing facilities to sell services to those who 
can afford them. For those who cannot 
afford better ones, cells designed to hold 
10 people become the homes for 30. 

In late May, Mariona prisoners an- 
nounced that because of the insanely 
overcrowded conditions they would kill 
any new prisoners delivered to the 
prison. That announcement prompted 
officials to cap the population there, 
which worsened the overcrowding in 
other prisons. 

In Late June, prisoners at the Santa 
Ana prison announced a plan to protest 
overcrowded conditions there, where 
787 prisoners are jammed into a facility 
designed to hold 3 50. The plan involved 
placing 787 slips of paper in a container, 
four with the word death written on 
them. The prisoners would then hold a 
"lottery of death.” Those drawing the 
four “death” slips would either hang 
themselves or their comrades would slit 
their throats. 

Again, as we go to press PLN has 
not heard of further developments in El 
Salvador, including whether the “death 
lottery" was actually held. We will at- 
tempt to keep our readers updated on 
prison struggles in South and Central 
America as well as the rest of the world. 
As the U. S. Courts and Congress once 
again impede prisoners’ access to the 
courts, pass ever more punitive sentenc- 
ing laws, and overstuff America’s 


already crowded gulags, perhaps PLN 
readers will begin to see the relevance of 
reporting of these struggles in foreign 
prisons. 

Sources: Washington Post , Weekly 
News Update on the Americas 


[The latter source is published 
weekly Free one month trial subscrip- 
tions are available ; othenvise, the cost 
is $25/yr. Write to: Nicaragua Solidar- 
ity Network of Greater New York , 339 
Lafayette St. , New York, NY 1 001 2 .] ■ 


Reviews 


Less than Lethal 
Force Liability 

The April, 1995, issue of the 
Creighton Law Review contains and ex- 
tremely informative article titled Less 
Than Lethal Force Weaponry: Law En- 
forcement and Correctional Agency Civil 
Law Liability for the Use of Excessive 
Force , by Neal Miller. While much of 
the article’s focus is on the use of force 
by police most of that analysis and a sepa- 
rate section covers the use of Less Than 
Lethal Force (LTLF) in prisons. LTLF 
consists of tasers, stun guns, pepper 
spray, mace, tear gas, batons and similar 
weapons which while potentially deadly 
are not in and of themselves designed to 
kill. The law review article gives a run- 
down on the principles of state law and 
federal liability for the use of force, the 
government’s liability, the manufactur- 
ers liability (the makers of the equipment 
are also liable for the misuse of their 
product and can be sued accordingly). 
Due to space limitations PLN cannot re- 
print the article. 

Anyone who is litigating the use of 
LTLF weapons should read this law re- 
view article as it provides an extensively 
footnoted, comprehensive analysis of le- 
gal facts and principles to use in 
litigation. The best time to read this ar- 
ticle is before drafting the complaint. 
The citation for the article is: 28 
Creighton L.Rev. 733, April, 1995. 

Smoke and Mirrors 

Review by George Everett 

Smoke & Mirrors has less to do with 
drugs than it does with the true casual- 
ties of the long-fought War on Drugs — 
the many civil liberties that all of us have 
lost, especially in the last decade, as fed- 
eral policy has amassed greater and 
greater powers in the hands of police and 
prosecutors. 


Dan Baum puts you in the room as 
each new Drug War law, court decision 
or policy change is discussed and cre- 
ated. The reader watches his or her own 
Constitutional rights stripped away piece 
by piece by people who should have 
known better. 

This not a dry book about legal pre- 
cedence and maneuvers, however; each 
new onslaught is placed in context by 
how it affects the people most harmed 
by them. The names, faces, lives, and 
families of the Drug War’s victims are 
vividly displayed. 

For instance, Baum tells about an 
innocent African American landscaper 
named Willie Jones traveling from Nash- 
ville to Houston to buy shrubs who made 
the mistake of buying a plane ticket with 
cash. That bumped him into a drug cou- 
rier profile and the ticket agent received 
a reward for reporting the person to au- 
thorities who confiscated his cash. 
Travelers, fitting drug courier profiles, 
mostly people of color, can be required 
with impunity now to undergo X-ray ex- 
aminations, full cavity searches, and to 
defecate in buckets upon demand before 
they are allowed to continue on their 
journey. 

The most odious of these recent in- 
fringements however involve civil and 
criminal forfeiture laws that now make 
it legal to arbitrarily confiscate the prop- 
erty of someone only suspected of a drug 
crime. These laws have turned drug in- 
vestigations into money-making ventures 
for law enforcement departments around 
the country. Some even have budgets 
that rely heavily on property confisca- 
tion — cash, cars, land, homes — from 
those suspected of drug crimes — even 
if they are not convicted. Drug defen- 
dants have their assets frozen and 
confiscated before their trials. 

Particularly useful are Baum's co- 
pious footnotes. Every quote, fact, and 
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Reviews (Continued) 

court case in the book is documented, 
making further research easy. 

Smoke and Mirrors shows how the 
Drug War was cooked up as a sexy po- 
litical issue in the Nixon years, and then 
was rehashed and re-heated through the 
Reagan and Bush years to a fever pitch. 
But as Baum clearly explains, the blame 
is bipartisan. Democrats and Republi- 
cans alike have climbed over themselves 
to enact harsher laws and regulations and 
the fervor has not abated in recent years 
just because a Democrat was elected 
President. 

Baum has raised questions that for 
too long many were too afraid to articu- 
late. He has asked them well, he has 
asked them of the right people, and he 
has elicited candid and clarifying an- 
swers. This book contains the results of 
175 conversations with policy makers 
who through the years have set these 
forces into motion and with many inno- 
cent victims of those policies. 

We have lost too much already, as 
this misguided domestic policy disguised 
as a jihad has pilfered public coffers, di- 
verted attention and resources from 
serious violent crimes, destroyed careers, 
reputations, and property, and taken a 
precious toll of innocent lives on both 
sides of the law. 

Smoke and Mirrors can be ordered 
by sending a check for $24.95 to Little, 
Brown & Co., Attention Order Depart- 
ment, 200 West Street Waltham, MA 
02154, or by calling 1-800-759-0190 
with a credit card number. ■ 


Correction 


In the July, 1 996, issue of PLN we 
reported Prison Litigation Reform Act 
Passed. On page three we incorrectly 
stated that the PLRA limits attorney fees 
to $40 an hour for out of court work. The 
PLRA limits attorney fee recovery to 
150% of the amount set in 18 U.S.C. § 
3006A. So the actual amount would be 
$62.50 for out of court work. We apolo- 
gize for the error and thank alert reader 
Stephen Pevar for bringing it to our at- 
tention. 


> A 1988 study of California pris- 
oners concluded that there is a strong 
positive correlation between prisoners’ 
visiting and their successful transition 
to the free world. Of those who received 
12 or more visits in their last year of 
incarceration, 68.5 percent had satis- 
factory outcomes” (presumably meaning 
no arrests or reincarceration) compared 
to 38.7 percent for those who had re- 
ceived no visits. 

> In its last term, the U S. House 
of Representatives passed H.R. 666, 
which curtails the need for a search war- 
rant in cases of drug interdiction. When 
H R. 666 was being debated. Rep. Melvin 
Watt of North Carolina introduced an 
amendment that consisted of the exact 
language of the Fourth Amendment to 
the U S. Constitution. The House, given 
this opportunity to vote on the 4th 
Amendment, defeated it by a vote of 303- 
121 . 

> A 1992 study by Michael 
Radelet of the University of Florida and 
Hugo Bedau of Tufts University, “In 
Spite of Innocence,” identified 23 cases 
in which innocent people have been ex- 
ecuted in the U S. since 1900. Over 400 
were wrongfully convicted of capital 
crimes during the same period. 

> A recent survey of prison war- 
dens revealed that wardens believe that 
one to three percent of death row pris- 
oners are innocent. There are about 
3,000 people on death row in the U.S. 
scheduled for execution. If 1-3 percent 
were innocent, 30-90 innocent people 
could be executed. 

> According to John Challenger, 
president of Challenger, Gray & Christ- 
mas, a firm that keeps track of layoffs, 
“The pace of layoffs is way ahead of last 
year at this time.” Job cuts across the U.S. 
had already reached 230,350 by the end 
of May 1996, which is a 34 percent in- 
crease over the pace of layoffs in the first 
five months of 1995. 

> U.S. credit card debt increased 
from $286 billion at the end of 1994 to 
$364 billion at the end of 1995. The re- 


volving credit card indebtedness of the 
average U.S. household is $4,600. 

> In 1982 there were 380,252 
bankruptcies in U.S. courts, of which 
about 72 percent were private cases (as 
opposed to businesses or corporations). 
In 1995 there were 926,601 bankrupt- 
cies, of which over 94 percent were 
private cases. 

> According to a 1 996 UN report, 
the U.S. is among the world’s leaders in 
income disparity, in a category with 
countries such as Brazil and Guatemala. 
The income of the top 20 percent of 
Americans is nine times as much as the 
bottom 20 percent. 

> Greater Los Angeles leads the 
nation in bank robberies, with 1,200 
bank heists in 1994. Notorious bank 
robber Willie Sutton was once asked why 
he robbed banks. “Because that’s where 
the money is,” replied Sutton. 

> “There can be no equal justice 
where the kind of a trial a man gets de- 
pends on the amount of money he has.” 
— S.Ct. Justice Hugo Black, 1956. 

> More than 39 percent of CA 
state prisoners serv ing third-strike sen- 
tences were sentenced in LA County, and 
about 44 percent of all second-strikers 
in CA prisons came from LA County. 

> There are 33 male and 3 female 
Conservation Camps operated by the 
California Department of Corrections 
(CDC). The average prisoner working 
in a CDC camp is paid 25-75 cents an 
hour. The C A Department of Forestry 
estimates a $70 million annual savings 
from using convict labor. 

> Both California and Florida 
currently spend more on “corrections” 
than they spend on higher education. 

> The number of guards and su- 
pervisory staff employed in Texas prisons 
more than doubled from 12,187 in 1990 
to 26,072 in 1995. ■ 
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Cause of Action Accrues on Disciplinary Reversal 


T he court of appeals for the sec- 
ond circuit held that the statute 
of limitations for a § 1983 action does 
not begin to run until a prisoner has suc- 
cessfully challenged the disciplinary 
hearing in state court. Theodore Black 
is a New York state prisoner. In 1990 he 
was infracted and found guilty in a dis- 
ciplinary hearing. He was sentenced to 
180 days in segregation. Administrative 
appeals were unsuccessful but he suc- 
ceeded in having the infraction reversed 
in state court. By that time Black had 
already served the segregation sentence. 
In 1993 Black filed suit in federal court 
seeking money damages for the depri- 
vation of due process at the disciplinary 
hearing. The district court refused to 
dismiss the suit on defendants’ motion 
that Black’s success in state court barred 
the federal action. Black was denied 
leave to amend his complaint to add the 
prison officials who had denied his ad- 
ministrative appeals. The district court 
then granted the defendants summary 
judgment holding that the complaint w as 
time barred because Black did not file 
suit in federal court until the statute of 
limitations had expired. 

The court of appeals affirmed dis- 
missal of one defendant for lack of 
personal involvement, but it reversed 
and remanded on the statute of limita- 
tions issue. 'Though the district court 
correctly noted that Black’s claim is gov- 
erned by a three year statute of 
limitations, the court incorrectly ruled 
that that the claim accrued on the date 
of Selsky’s affirmance of the disciplin- 
ary ruling, rather than the date of the 
state court’s reversal of the disciplinary 
rulings.” The court relied on Heck v. 
Humphrey , 114 S.Ct. 2364 (1994) to re- 
affirm that § 1983 has neither a statute 
of limitations (such time bars are to be 
adopted from the relevant state law' in 
the state where the claim arises) and that 
there is no state court remedy exhaus- 
tion requirement. “We see no reason why 
Heck , which dealt with constitutional 
challenges to a criminal conviction, is 
not also controlling with respect to due 
process challenges to prison disciplin- 
ary hearings.” 

“Under the principle announced in 
Heck , Black’s cause of action for denial 
of due process in the disciplinary pro- 


ceedings did not accrue until he suc- 
ceeded in having the disciplinary ruling 
reversed by the state court in 1991. 
Black’s original complaint, filed in 1993, 
was therefore not time-barred.” The court 
also rejected the claim that Black should 
not be allowed to amend his complaint 
and add new defendants because they 
would claim qualified immunity. The 
court noted that qualified immunity is an 
affirmative defense that must be pleaded 


T he court of appeals for the fifth 
circuit held that a district court 
abused its discretion when it heard a 
prisoner’s testimony during a Spears 
hearing and then disregarded it and dis- 
missed the complaint. Danny Eason, a 
Texas state prisoner, filed suit claiming 
his eighth amendment rights were vio- 
lated when prison guards, without 
provocation, threw him to the ground and 
kicked him while he was handcuffed. 
The district court held a Spears hearing 
where Eason testified about the incident, 
the injuries he suffered and each guards’ 
involvement. The court then dismissed 
the complaint for failing to state a claim 
because Eason had not, according to the 
court, alleged any injury. 

The appeals court began its analysis 
noting that dismissals under Fed.R.Civ.P. 
12(b)(6) are reviewed de novo on appeal. 
Dismissals are not proper unless, based 
solely on the pleadings, it appears that 
the plaintiff can prove no set of facts sup- 
portive of his claim that would entitle 
him to relief. The court characterized 
this appeal as presenting the question of 
the proper relationship between Spears 
testimony and filed pleadings. The rul- 
ing has extensive footnotes explaining 
the role that Spears hearings play in pris- 
oner litigation in the fifth circuit; any 
prisoner litigant in that circuit would be 
well advised to read this ruling. The role 
of the hearings is to bring into focus the 
legal and factual claims made by pro se 
prisoners. Testimony at such hearings 
becomes part of the total filing by the pro 
se applicant. In a motion by the defen- 


by the defendants; plaintiffs do not have 
to plead facts showing the absence of 
such a defense. This ruling will be ap- 
plicable only in those cases where a 
substantial amount of time has lapsed 
between when a disciplinary hearing 
takes place and when the federal suit 
is filed and the delay was due to ex- 
haustion of state remedies. See: 
Black v. Coughlin , 76 F.3d 72 (2nd 
Cir. 1996). S 


dants to dismiss a suit for failing to state 
a claim, the Spears testimony, which 
modifies the complaint, bears on any 
evaluation of the complaint’s legal suf- 
ficiency. 

“In the instant case, the court prop- 
erly reached the question whether the 
complaint failed to state a claim. The 
court erred, however, in disregarding 
Eason’s relevant testimony during the 
Spears hearing, for that testimony as it 
related to essential allegations, was in- 
corporated into the pleadings. Further, 
the relevant Spears testimony remained 
a part of the pleadings after Eason 
amendment his complaint, even though 
the amended complaint itself superseded 
the original complaint under the well- 
settled law of this circuit. 

This view is both consistent with the 
Spears goal of enabling preliminary de- 
terminations to be based upon specific 
information, and promotes the rubric that 
we are to construe pro se pleadings lib- 
erally. Requiring a new hearing to 
particularize the prisoner’s allegations 
for every amended complaint would lead 
to an unacceptable waste of judicial re- 
sources. Accordingly following Eason’s 
Spears testimony the pleadings must be 
taken to include an allegation that the 
challenged use of force resulted in in- 
jury; dismissal of the complaint 
therefore was improper.” The district 
court’s ruling was vacated and re- 
manded for further proceedings. See. 
Eason v. Holt, 73 F.3d 600 (5th Cir. 
1996). ■ 


Prisoner Testimony Must Be 
Considered in Spears Hearing 
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Texas Parole Rules on Litigants and Victim Statements Enjoined 


A federal district court in Texas 
ssued an extensive injunction 
prohibiting the Texas Board of Pardons 
and Paroles (TBPP) from taking into ac- 
count either a prisoner’s litigation history 
or unverified protest statements which 
oppose a prisoner’s parole in making pa- 
role decisions. The court denied relief 
concerning consideration of a prisoner’s 
furlough history when making a parole 
determination. The case involves a class 
action suit in which the class consists of 
all Texas state prisoners. The prisoners 
filed suit under 42 U.S.C. § 1983 to chal- 
lenge the fact that TBPP routinely used 
prisoners’ litigation history, i.e., that they 
filed suit against prison officials or the 
parole board, as a reason to deny prison- 
ers parole. Also challenged was the 
practice of the TBPP using protest state- 
ments filed by persons opposed to a 
prisoners’ parole as a reason to deny 
parole while not providing the prisoner 
access to the statements or verifying the 
accuracy of the statements. This ailing 
applies only to Texas prisoners but will 
be useful to prisoners held in states which 
still have indeterminate sentencing sys- 
tems. 

Writ Writing Activities 

The court noted that prisoners have 
a right of access to the courts grounded 
in the due process clause of the constitu- 
tion. “Given inmates’ constitutional right 
of access to the courts, any consideration 
of writ writing as a factor in the parole 
decision is a deprivation of due process, 
and Defendants do not contend other- 
wise. Such consideration also violates the 
equal protection clause. City of Cleburne 
v. Cleburne Living Center, Inc., 473 US 
432, 439, 105 S.Ct. 3249, 3254 (1985) 
(equal protection requires that similarly 
situated persons be treated alike). Any 
distinction made between inmates who 
seek access to the courts and those who 
do not violates the equal protection 
clause. Further, 'prisoner officials may 
not retaliate against or harass an inmate 
for exercising the right of access to the 
courts...’ Woods v. Smith , 60 F.3d 1161, 
1164 (5th Cir. 1995).” 

The TBPP has no rule or policy pro- 
hibiting it from considering a prisoner’s 
litigation history when it makes parole 
decisions. Evidence at trial showed that 
litigation information was frequently in 
prisoners’ parole files; prisoners have no 


access to information in their parole files 
and that the litigation information was 
frequently used against prisoners when 
they appeared at parole hearings. “Al- 
though the evidence is circumstantial, 
because no representative of Defendants 
will admit that w rit writing activities are 
considered when making parole deci- 
sions, there is no other reasonable 
explanation for the tremendous weight 
of testimony showing that writ writing 
activities are frequently discussed in pa- 
role interviews and that documentation 
of such activities frequently appears in 
inmate's parole files.” The court held that 
this situation chills prisoner’s right of 
access to the courts. This was typified 
by one parole board member who testi- 
fied that “suing the parole board is not 
the way to go about getting out of 
prison.” 

The court issued the following in- 
junction: “The Board shall adopt by rule 
a policy that prohibits consideration of 
inmates’ exercise of the constitutionally 
protected right of access to the courts. 
The rule shall specify that such activity 
is wholly irrelevant to the parole deci- 
sion making process. The rule will apply 
prospectively to all inmates considered 
for parole after the date of the original 
opinion. The rule adopted by the Board 
shall establish specific, enforceable sanc- 
tions for all violations of this policy. 

“A formal publicized means shall be 
established for inmates questioned about 
their writ writing activities or those in- 
mates who have reason to believe that 
this Board policy has been violated to 
bring such questions to the attention of 
the Board. All existing files shall be re- 
viewed for and purged of any and all 
documentation related to an inmate’s liti- 
gation activity as the specific inmate 
becomes eligible for review. Only upon 
the written request of an inmate shall any 
litigation material or information be in- 
cluded or retained in his or her parole 
file.” 

Protest Letters 

The court gives a detailed explana- 
tion of how the Texas parole process 
works and the manner in which a 
prisoner’s parole file is processed. As a 
prisoner is considered for parole the 
TBPP sends out a notification letter to 
persons entitled to receive notice under 
Tex. Crim.Proc. Code Ann. Art 42.18 § 


8(f)(2) and (3) and § 8(h). These per- 
sons can then send letters to the TBPP 
expressing their reasons for opposing the 
prisoners’ parole. The statute was 
amended in September, 1995, to allow 
for an oral presentation to the board 
(which under another statute is not re- 
quired to meet as a body to perform its 
parole functions!). 

There is no means to investigate or 
verify 7 the information contained in the 
protest letters and prisoners are not pro- 
vided with copies of the letters nor given 
an opportunity to rebut the allegations 
made in the letters. The evidence at trial 
showed that prisoners who receive pro- 
test letters are more likely to be treated 
differently than those who do not. No 
rule or policy governs how 7 the letters 
were used. No defendant could cite any 
policy served by decisions based upon 
inaccurate information. Moreover, favor- 
able parole decisions had been 
withdrawn upon receipt of protest letters 
with no new or additional information. 
“The Board has based its parole decisions 
upon protests containing wrong informa- 
tion, that are vindictive, or that are the 
result of political pressure. Many of the 
protest letters contained within the in- 
mates’ files refer to unadjudicated 
offenses.” 

Because Texas creates no due pro- 
cess liberty interest in its parole process 
the plaintiffs could not sustain a due pro- 
cess challenge to this practice. But an 
equal protection claim was viable. The 
court described the Texas parole system 
as “A system has been created which is 
extremely arbitrary and capricious and 
which violates the equal protection rights 
of the Plaintiff and the Plaintiff class, no 
matter how small the number of parole 
candidates are fsic] affected by protest 
letters.” The defendants strenuously ar- 
gued against any type of process that 
would require the verification of the in- 
formation in the protest letters. 

The court’s injunction on the pro- 
test letters states: “Until the laws 
governing the use of protest statements 
in parole decisions meet constitutional 
requirements (and no longer cause equal 
protection violations), the Board shall 
adopt a rule which states that protest 
statements, whether in written or oral 
formr shall not be accepted or consid- 
ered by the Board for any purpose when 
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making parole decisions. Further, said 
rule shall state that such protest state- 
ments shall not be placed in the inmate’s 
file. This rule shall apply prospectively 
to all inmates considered for parole af- 
ter the date of the original opinion filed 
November 1, 1995.” 

The court denied relief to the plain- 
tiffs on their claims concerning 
consideration of favorable completion of 
furloughs. Essentially this claim was 
mooted by the fact that the Texas legis- 
lature abolished all furloughs except 
those made under armed escort for rea- 
sons such as medical treatment. See: 
Johnson v. Texas Department of Crimi- 
nal Justice, 910 F. Supp. 1208 (WDTX 
1995). ■ 

Attorney Fees Awarded for 
Opposing Motion to Vacate 

T he court of appeals for the fifth 
circuit affirmed a district court’s 
award of almost $38,000 in attorney fees 
to class counsel for opposing a jail 
defendant’s motion to vacate a consent 
decree. In 1978 prisoners at the Madi- 
son County jail in Madison, Mississippi 
filed suit challenging conditions of con- 
finement at the jail. The parties entered 
into a consent decree and in 1993 the 
jail defendants filed a motion for relief 
from the consent decree. The district 
court denied the motion and found the 
defendants in contempt for not meeting 
their obligations under the terms of the 
decree. That ruling was affirmed on ap- 
peal at Cooper v. Noble , 33 F.3d 540 and 
41 F.3d 212 (5th Cir. 1994). 

The plaintiffs filed for attorney fees 
in having opposed the defendant’s mo- 
tion. The district court awarded the 
plaintiff’s three attorneys a total of al- 
most $38,000 in attorney fees under 42 
U.S.C. § 1988. The lower court disal- 
lowed some of the hours claimed as 
being duplicative and repetitive, such as 
two attorneys claiming to spend five 
hours reviewing a transcript on one day 
and another six hours reviewing it the 
next. The appeals court affirmed hold- 
ing that attorneys seeking attorney fees 
must be able to provide sufficient docu- 
mentation to support their claim. 
Anyone seeking attorney fees in civil 
rights cases in the fifth circuit will find 
this case useful. See; Cooper v. Pente- 
cost , 77 F.3d 829 (5th Cir. 1996). ■ 


Extending Release Date Violates Eighth Amendment 


A federal district court in Illinois 
leld that the eighth amendment 
is violated when a prisoner is held al- 
most two years past his release date. Don 
Campbell, an Illinois state prisoner, was 
released from prison in 1 986 to serve a 
two-year term of Mandatory Supervised 
Release (MSR). A few months later he 
was arrested and convicted for possess- 
ing a firearm. He was sentenced to two 
years in prison and was also declared an 
MSR violator. The state trial court or- 
dered that he serve the remaining MSR 
term concurrently with the sentence for 
the new conviction. Once in prison 
Campbell allegedly violated disciplinary 
rules and in a three day period lost three 
years, three days of good conduct time. 
Suspecting the infractions would be used to 
illegally lengthen his sentence, Campbell 
wrote prison officials who told him his 
release date was in 1987. Later, they told 
him his release date was in 1990. 

Finding no satisfaction with the re- 
sponses of prison officials, Campbell filed 
a writ of habeas corpus in state court. In 
an unpublished ruling the Illinois appeals 
court found that Campbell had been held 
past his minimum sentence. The court 
found that Campbell should have been 
released in 1988 and no later than 1989. 
Campbell filed suit under 42 U.S.C. § 
1983 seeking money damages for the 
excess time he remained in prison. The 
defendants sought summary judgment 
claiming the sentence computation did 
not violate the eighth amendment and 
that two of the defendants had not been 
properly serv ed. 

The court denied the summary judg- 
ment in part and granted it only to the 
extent that the eleventh amendment pro- 
hibits suits for money damages against 
state officials in their official capacities. 
The court held that Campbell had shown 
good cause for not serving two of the de- 
fendants because he made a diligent effort 
to do so and the error in service was made 
by the Marshals Service. The court gave an 
extensive discussion to delays in serving 
defendants by pro se litigants. 

The court analyzed Campbell’s 
eighth amendment claim and held it was 
governed by the deliberate indifference 
standard set forth in Farmer v. Brennan, 
114S.Ct. 1970(1994). To meet that stan- 
dard a prisoner litigant must prove two 
things: first, that he has suffered an ob- 
jectively serious harm and second, that 


prison officials had a culpable state of 
mind in doing so, i.e., that there was an 
intent to punish. 

“Incarceration of an individual be- 
yond the term of his sentence is 
‘quintessential^ punitive.’ ... Even if 
such imprisonment is the result of an 
innocent error on the part of the state 
officials w ho were responsible, it is still 
punitive in nature, though the mistaken 
nature of the punishment may bear on 
whether the punishment was deliberately 
imposed. Anything more than a de minimis 
incarceration beyond a prisoner’s proper 
sentence satisfies the requirement, un- 
der Farmer ,... that the punishment, if 
inflicted along with the culpable state of 
mind, be ‘sufficiently serious’ to pose a 
constitutional violation.... Here, plaintiff 
was imprisoned up to two years beyond 
his legal release date. The deprivation 
was sufficiently serious to support 
Campbell’s Eighth Amendment claim.” 

The court held that whether the de- 
fendants had a culpable state of mind was 
a matter requiring a trial to resolve. The 
court noted that there was ample evidence 
Campbell made prison officials aware of 
the problem and they made an incompe- 
tent attempt to resolve it by erroneously 
calculating his time structure. The court 
held that it required more information 
about each defendants’ duties to deter- 
mine if they acted incompetently, which 
would free them from liability, or if they 
failed to follow routine procedures which 
would have allowed them to detect and 
correct the errors in sentencing calcula- 
tions, which would make them liable. 

“As a result of defendant’s error, 
plaintiff was incarcerated for at least one 
year and possibly two years beyond his 
legal release date. The magnitude of this 
error cannot be overstated. Though not 
dispositive, the court must take into ac- 
count the grossness of the error, and the 
ease with which it might have been de- 
tected, in determining whether a genuine 
issue of material fact exists on the ques- 
tion of deliberate indifference. Any 
renewed motion for summary judgment 
on defendants’ behalf must be accompa- 
nied with an explanation of how an error 
of this magnitude could have occurred 
without any of the defendants first be- 
coming aware of, and subsequently 
ignoring, the problem.” See: Campbell 
v. Illinois Dept . Of Corrections, 907 F. 
Supp. 1173 (ND IL 1995). ■ 
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Attica: Looking Back 25 Years 

by Jaan Laaman 


[Editor s Note: Jaan Laaman , Ohio- 
7 political prisoner, served time at Attica 
in 197 1 and is currently incarcerated at 
U.S.R Leavenworth. Due to a shooting 
and prison lockdown, this 25-year anni- 
versary article is being published a 
month late. The Attica uprising occurred 
i n September, 1971. Here is a b ri ef chro - 
no logy of those events: 

July of 1971 — A list of demands 
by Attica prisoners is presented to New 
York State Commissioner of Corrections, 
Russell Oswald. 

August 20, 1971 — George Jack- 
son, a California prisoner and political 
activist, is fatally shot by guards at San 
Quentin Prison. 

August 27, 1971 — Attica prison- 
ers call a hunger strike in honor of 
George Jackson. Only 13 men eat break- 
fast. Only seven eat lunch. 

September 3, 1971 — Commissioner 
Oswald visits Attica. He delivers a tape 
recording for the prisoners , asking for 
more time to consider their demands. 

September 9, 1971 — The spark is 
lit. About 1,500 pri soners from all ce 1 1 
blocks take over both D-yard and D- 
block. One guard is badly beaten during 
the takeover; 40 prison employees are 
taken hostage. The prisoners elect lead- 
ers and draw up a another list of 
demands. The i njure d gu ard is re le ased 
and later dies in a hospital; the other 
hostages are protected by the Attica 
Brothers and treated well; none are 
beaten. 

September 11, 1971 — New York 
Governor Nelson Rockefeller refuses to 
come to Attica to aid in the negotiations. 
Attica prisoner Flip Crowley makes the 
famous statement: “If we cannot live as 
people, then we will at least try to die 
like men. ” 

September 13, 1971 — Bloody Mon- 
day. Rockefeller orders thousands of 
National Guardsmen, State Police and 
prison guards to attack the prisoners. 
The prisoners have no guns. During a 
six to eight minute period, approximately 
3, 000 rounds of shot are fired into D- 
yard, killing 29 prisoners and 10 
hostages and wounding 89 others. Af- 
ter the hail of gunfire in D-Yard has died 
down, two other prisoners, James 


Robinson and Kenny Malloy, are sum- 
marily executed by three state troopers 
in another part of the prison. Authori- 
ties tell the press that the 10 hostages 
were killed by prisoners who slashed 
their throats. A utopsies later proved that 
all 10 hostages died of gunshot wounds.] 

A ttica. The word conjures up 
images of struggle and resis- 
tance like few other names, not only in 
the U. S. but for countless millions around 
the planet. Yet as the years go by, many 
- especially younger people, even those 
behind prison walls - are less and less 
familiar with what happened there. 

So on this twenty-fifth anniversary 
of the uprising and bloody state massa- 
cre, let me quote from a statement that 
some of the Attica survivors wrote in the 
weeks following the government’s deadly 
reconquest of the prison. ‘These broth- 
ers whose lives were taken by Rockefeller 
and his agents did not die in vain. Why? 
Because the uprising in Attica did not 
start here, nor will it end here.” 

1 was released from Attica, maxing 
out on a parole violation, in the Spring 
of 1 97 1 . I personally knew many of the 
brothers who rose up and counted some 
of the leaders and spokesmen as close 
friends. 

The period leading up to the rising 
was filled with a mounting rejection by 
the prisoners of brutal conditions of con- 
finement. It was also a time of growing 
unity, of serious pulling together across 
national, religious and age lines. Men 
were coming together, discussing con- 
ditions, underlying causes, and possible 
solutions. Study groups were set up 
among the most serious prisoners, and 
revolutionary insight and ideology 
guided the w ay to clearer understanding 
of how' and why an Attica could exist in 
1971 in the U.S.A. 

The government’s old stand-by di- 
vide and conquer tactic was w orking less 
and less, and as I left friends and com- 
rades that May morning, we realized that 
either some resolution to the most hor- 
rendous conditions had to occur or 
serious struggle w ould soon be jumping 
off. 


IN MEMORIAM 
Killed at Attica, September 9-13, 
1971 

PRISONERS 

William Allen 
Elliot Barkley 
John B. Barnes 
Bernard Davis 
Allen Durham 
Willie Fuller 
Melvin D. Gray 
Robert J. Henigan 
Kenneth E. Hess 
Thomas B. Hicks 
Emanuel Johnson 
Charles Lundy 
William B. McKinney 
Lorenzo McNeil 
Kenneth B. Malloy 
Samuel Melville 
Edward R. Menefee 
Jose Mentijo 
Milton Meryweather 
Richard Moore 
Carlos Prescott 
Michael Privitera 
Raymond Rivera 
“James B. Robinson 
Santiago Santos 
Barry J. Schwartz 
Harold Thomas 
Rafael Vasquez 
Melvin Ware 
Willie West 
Aifred Williams 

PRISON EMPLOYEES 
Edward Cunningham 
John D’Archangelo 
Elmer Hardie 
Herbert Jones 
Richard Lewis 
John Monteleone 
William Quinn 
Carl Valone 
Eton Werner 
Harrison Whalen 
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It was not simply about bad food or 
brutal treatment. It was more fundamen- 
tal, about the oppressed, those without 
power, about refusing to accept injustice 
any longer. It was tied into the Viet- 
namese farmers who at that time were 
resisting U.S. B-52’s. Historically it was 
connected to African slaves plotting and 
acting against the enslavers, to Native 
American people resisting settler occu- 
pation and atrocities, to the Puerto Rican 
and other colonized nations’ undying 
thirst for liberty. In its essence, it was 
an extreme case of poor and working 
people stuck on the bottom of an unjust 
system, standing up, refusing to accept 
it any longer and fighting back. And it 
continued and continues on even after 
the Attica Brothers’ noble and coura- 
geous words and their stand in D-yard 
during those September days, 9th - 13th 
of 1971. 

Recent prison uprisings from 
Lucasville, Ohio to the multiple federal 
prison uprisings last fall are but some 
modern examples. On a broader level, 
the continuing struggles from the IRA 
guerrillas in Ireland, to the Shining Path/ 
Communist Party in Peru, to the indig- 
enous peasant guerrilla uprisings in 
Mexico (to name just a few) are all part 
of this Freedom Struggle. 

Attica was a bright light, a searing 
beacon showing that even the most op- 
pressed in the tightest of conditions can 
rise up. It wns also a blood-drenched 
reminder that the American government 
will fight against Peoples’ quests for jus- 
tice and freedom and is willing to 
commit unspeakable atrocities to hold 
onto its power. 

The aftermath of Attica saw beat- 
ings, torture, transfers, legal actions; in 
other words, much of the usual state 
repression. But it also brought about 
longer-term changes, including some 
meaningful ones, like family/conju- 
gal visits throughout NY State 
prisons. 

History show s us that even reform- 
ist halfway decent changes only occur 
through hard and costly struggle. But 
nothing remains stationary. The many 
prison rebellions during that period, of 
which Attica was the most well known, 
resulted in some real improvements as 
well as a lot of meaningless changes. 
Recently, and this is true across the coun- 
try, a lot of the improvements made then 
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have been taken away. The “tough on 
crime - no frills” mentality of the gov- 
ernment is stripping prisoners of more 
and more, even as huge increases occur 
in the prison population. 

It’s as simple as this: if We the 
People aren’t pushing them, they imme- 
diately begin pushing us back - all the 
way back to servitude and slavery, and 
that’s regardless of race or nationality if 
you are a prisoner. 


So, like the Attica survivors said, it 
didn’t begin or end at Attica - but Attica 
is a good and necessary place to remem- 
ber the fallen, recognize the enemy, and 
continue our Freedom Struggle, more de- 
termined than ever. 

Oppressed classes - people and op- 
pressed nations united in battle against 
the real enemy - using all methods of 
struggle that are called for — REMEM- 
BER ATTICA! The future is ours to 
create. ■ 


Jail Guards File Suit 


F ive jail guards, disciplined for 
throw ing a blanket over the head 
of a mentally ill detainee and choking 
him into a coma, have sued the Santa 
Clara (Calf.) County Department of Cor- 
rection and its two highest officials, 
claiming that they were unjustly 
scapegoated. The lawsuit, filed April 
29, 1996 names as defendants DOC Di- 
rector Daniel Vasquez and his top 
assistant, Robert Conroy. The plaintiffs 
are former sergeants Mitch Conner and 
Steve Gong, who were demoted, and 
three other guards who were sus- 
pended, Orin Romney, Michael Cote, 
and David Alves. 

The suit stems from a July, 1995, 
incident which began shortly after 38- 
year-old Joseph Leitner, a manic 
depressive, was arrested on minor 
charges and delivered to the jail. In their 
complaint, the five guards contend that 
they were following “standard proce- 
dure” for handling mentally disturbed 
detainees. The guards forcibly re- 
strained Leitner, wrapped his head in 
a blanket when he began spitting 
blood and tw isted the blanket around 
his neck. 

The guards then carried Leitner to 
the psychiatric ward and secured him 
face-down on a restraint table. He lay 
there motionless for more than five min- 
utes before anyone noticed that he was 
not breathing. Leitner was left coma- 
tose and suffered severe brain damage. 
He is expected to require care for the rest 
of his life. 

Two psychiatric nurses were fired 
and their supervisor was forced to resign 
over the incident. A September grand 
jury found no evidence of criminal wrong 
doing by any of the DOC employees. The 
county settled a lawsuit with Leitner ’s 

13 


family for $1.7 million and banned the 
use of blankets under similar conditions. 

The five guards contend that 
Vasquez and Conroy issued press re- 
leases and made statements that 
“wrongfully, unfairly and untruthfully” 
put the blame on them for Leitner ’s con- 
dition. As a consequence, they say their 
reputations have been hurt and their ca- 
reers seriously injured. They also claim 
to have been subjected to “tremendous 
mental and emotional stress, anguish and 
humiliation.” Each of the five guards 
seeks $1 million in punitive damages as 
well as compensation for lost wages and 
the cost of counseling. 

Santa Clara County was recently 
featured in the July ’96 issue of PLN 
[See: Mysterious New r Syndrome Discov- 
ered]. In January, 1996, the County 
Board of Supervisors issued a report de- 
scribing a newly discovered medical 
condition: Sudden In-Custody Death 
Syndrome. The report cited “risk fac- 
tors” including “those who have just 
engaged in a violent struggle, sometimes 
while resisting arrest; who do not re- 
spond to pepper spray or pain - 
compliance holds; have been handcuffed 
while lying in a prone position, espe- 
cially face-down; who are drunk or 
drugged, over 50 years old or overweight; 
and those who exhibit a period of si- 
lence.” 

Not mentioned as a risk factor in the 
report was “having a blanket thrown over 
the prisoner’s head and twisted tightly 
around his neck.” Perhaps that is because 
Leitner didn’t actually “inexplicably die” 
in custody: he merely suffered permanent 
brain damage. ■ 

Sources: San Jose Mercury News, 
San Francisco Chronicle 
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Fifth Circuit Applies New Standard to Detainee Claims 


victed prisoners derive theirs from the vasive misconduct by other officials, 
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T he court of appeals for the fifth 
circuit has significantly weak- 
ened the constitutional protections 
afforded pretrial detainees by adopting 
a new standard affording significantly 
less protection than prior supreme court 
decisions had mandated. Haley Hare 
committed suicide while in the Corinth, 
MS jail after being arrested on a petty 
larceny warrant. Hare’s family sued the 
city for her death claming they violated 
her constitutional right to medical care 
and protection from suicide. The trial 
court held there were genuine issues of 
fact requiring a trial and denied both 
parties' motion for summary judgment. 
The defendants appealed, claiming they 
were entitled to qualified immunity. In 
Flare v. City of Corinth, 22 F. 3d 6 12 (5th 
Cir. 1994) the appeals court dismissed 
the appeal. That ruling was later reis- 
sued under a new theory at 36 F. 3d 412 
(5th Cir. 1994). 

This ruling by the fifth circuit ap- 
peals court, en banc, follows and it sets 
a new standard for ail claims brought by 
pretrial detainees and should be studied 
by anyone litigating such a claim in the 
fifth circuit. [Editor’s Note; As a practi- 
cal matter PLN generally does not report 
jail/prison suicide cases because they are 
not litigated by pro se litigants, for obvi- 
ous reasons. The implications of this 
ruling go far beyond jail suicide cases 
and will apply to all claims brought by 
jail litigants ] 

In its ruling the court gives a de- 
tailed explanation of the supreme court’s 
ruling in Bell v. Wolfish , 441 US 520, 
99 S.Ct. 1861 (1979) which held that 
pretrial detainees cannot be punished at 
all, and how it has been applied to claims 
brought by pretrial detainees. In theory 7 
pretrial detainees, who have not been 
convicted of any crime, retain greater 
rights than convicted prisoners who may 
be punished, but not in a cruel and un- 
usual manner. In reality few 7 if any jails 
separate convicted prisoners from the 
unconvicted, both are subjected to iden- 
tical conditions of confinement which 
tend to be pretty bad. A good rule of 
measure being the bigger the jail the 
worse the conditions. Pretrial detainees 
derive their constitutional protection 
from the due process clause. While con- 


amendment claim the plaintiff must 
show two things: the conduct or dep- 
rivation is objectively serious or 
unreasonable and the defendants had 
a culpable state of mind, i.e., they 
acted or failed to act knowing harm was 
likely to result. See: Farmer v. Brennan , 
114 S.Ct. 1970 (1994). Due process 
claims by pretrial detainees have not 
been required to prove a state of mind 
requirement in order to prevail. 

The court held that the Bell test 
works best in jail condition cases chal- 
lenging general conditions, practices, 
rules, or restrictions of pre-trial confine- 
ment because the jail officials’ state of 
mind is not a disputed issue. “In true jail 
condition cases, an avowed or presumed 
intent by the state or its jail officials ex- 
ists in the form of the challenged 
condition, practice, rule or restriction. A 
State’s imposition of a rule or restriction 
during pretrial confinement manifests an 
avowed intent to subject a pretrial de- 
tainee to that rule or restriction. 
Likewise, even where a state may not 
want to subject a detainee to inhumane 
conditions of confinement or abusive jail 
practices, its intent to do so is never- 
theless presumed when it incarcerates 
the detainee in the face of such 
known conditions and practices. 
Thus, a true jail condition case starts 
with the assumption that the state 
intended to cause the pretrial 
detainee’s alleged constitutional depri- 
vation. Only with such intentionality as 
a given is the Bell test useful. ” 

The court held that the Bell test w 7 as 
ill suited to pretrial detainee’s claims in- 
volving episodic acts such as a failure to 
provide medical care or protect from 
violence. “For the Bell test to apply, 
a jailer’s act or omission must imple- 
ment a rule or restriction or otherwise 
demonstrate the existence of an iden- 
tifiable intended condition or practice. 
If a pretrial detainee is unable to point 
to such an established rule or restric- 
tion, then he must show that the jail 
official’s acts or omissions were suf- 
ficiently extended or pervasive, or 
otherwise typical of extended or per- 


meaningfully applied. Otherwise, in the 
absence of such a condition, practice, 
rule, or restriction, a jail official’s act or 
omission can give rise to constitutional 
liability only if he was culpable, under 
an appropriate legal standard, with re- 
spect to the detainee. We now articulate 
that standard.” 

After much discussion the court con- 
cluded it would adopt a deliberate 
indifference standard to medical and fail- 
ure to protect claims brought by pretrial 
detainees. In doing so the court adopted 
the standard set forth in Youngberg v. 
Romero , 457 US 307, 102 S.Ct. 2452 
(1982) which involved the mother of a 
mental patient w 7 ho suffered injuries 
while involuntarily committed in a state 
mental hospital. This standard differs 
from both the Bell test and the 
Farmer standard because it held that 
the due process clause entitles “per- 
sons who have been involuntarily 
committed are entitled to more con- 
siderate treatment and conditions of 
confinement than criminals whose 
conditions of confinement are de- 
signed to punish.” In DeShaney v. 
Winnebago , 489 US 189, 109 S.Ct. 
998 (1989) the court held that the 
state had a duty 7 to provide care to those 
it had deprived of the ability to care for 
themselves. The fifth circuit applied 
these cases to hold: “no constitutionally 
relevant difference exists between the 
rights of pretrial detainees and convicted 
prisoners to be secure in their basic hu- 
man need$ ; Since the Supreme Court has 
consistently adhered to a deliberate in- 
difference standard in measuring 
convicted prisoners’ Eighth Amendment 
rights to medical care and protection 
from harm, we adopt a deliberate indif- 
ference standard in measuring the 
corresponding set of due process rights 
of pretrial detainees.” 

The court held that the eighth 
amendment subjective deliberate indif- 
ference standard articulated in Farmer 
should be applied to the claims brought 
by pretrial detainees under the due pro- 
cess clause. The court reached this 
conclusion by stating That pretrial de- 
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tainees may have more protections or 
rights in general, however, does not 
mean that they are entitled to greater 
protection of rights shared in common 
with convicted inmates.... For purposes 
of measuring constitutional duties, our 
case law and the teachings of the Su- 
preme Court indicate that there is no 
legally significant situation in which a 
failure to provide an incarcerated in- 
dividual with medical care or 
protection from violence is punish- 
ment yet is not cruel and unusual. The 
fact of conviction ought not make one 


more amenable under the constitution to 
unnecessary random violence or suffer- 
ing, or to a greater denial of basic human 
needs.” 

Applying that standard to the facts 
in this case the court vacated the lower 
court ruling and remanded it to the lower 
court to determine whether the defendant 
jail officials had actual subjective knowl- 
edge of the risk posed by jail conditions 
to Hare but then responded with deliber- 
ate indifference to that risk. See: Hare v. 
City of Corinth, MS , 74 F.3d 633 (5th 
Cir. 1996)(enbanc).B 


MCC Settlement Upheld 

T he court of appeals for the sev- 
enth circuit held that a district 
court properly approved a settlement 
agreement dismissing a prison condi- 
tions class action suit over the objections 
of numerous plaintiffs. In 1991 prison- 
ers at the Maximum Control Complex 
(MCC) in Indiana filed suit challenging 
numerous aspects of the control unit. 
[See PLN , Vol. 3, No. 8] After 
lengthy negotiations between class 
counsel and the Indiana DOC the suit 
was settled and approved by the 
court. See: Taifa v. Bayh , 846 F. 
Supp. 723 (ND IN 1994) [PLN, Vol. 
6, No. 9]. Five prisoners objected to 
the settlement and appealed claiming 
the district court abused its discretion in 
approving the settlement. 

The appeals court held the district 
court was well within its discretion when 
it approved the settlement in this case. 
At the outset the court noted that “fed- 
eral courts naturally favor the settlement 
of class action litigation.” However, 
where constitutional claims are involved 
the public interest may conflict with the 
parties’ desire to settle a case and courts 
cannot approve a class actions settlement 
that either initiates or authorizes clearly 
illegal conduct. 

Using that as a starting point the 
court analyzed the objecting plaintiffs’ 
claims and rejected them. The claims re- 
jected were that Indiana law did not 
authorize the creation of a control unit 
prison, does not allow for indefinite seg- 
regation; and that prisoners’ stay in the 
MCC could be prolonged by prison 
officials without adequate due pro- 
cess protections. The appeals court 
held it was unlikely the prisoners 
would have done better at trial than 
they did in the settlement. In this case 
thirteen percent of the plaintiff class 
filed objections to the settlement but 
courts have approved settlements ob- 
jected to by 45% of the plaintiff class. It 
appears the prisoners’ objections will 
have to be pursued in individual litiga- 
tion. It remains an open question 
whether the these claims will be found 
waived as a result of the settlement. See: 
Isby v. Bayh, 75 F.3d 1191 (7th Cir. 
1996). ■ 


Evidence Required for Disc. Sanction 

Sandin Questioned 


A federal district court in Indi- 

fiana refused to dismiss a 
prisoner’s habeas corpus petition chal- 
lenging his disciplinary segregation 
because it was not clear what constituted 
a deprivation sufficient to invoke due 
process. A hearing officer’s failure to 
indicate the evidence relied on could vio- 
late due process if there was a due 
process liberty interest in remaining free 
from segregation. 

Leon Thomas, an Indiana state pris- 
oner, was infracted and found guilty of 
stabbing another prisoner. As a sanc- 
tion he was sentenced to three years of 
disciplinary segregation. He filed a writ 
of habeas corpus in federal court (Indi- 
ana provides no state court review of 
prison disciplinary hearings) claiming 
that he was denied his right to due 
process during the disciplinary hear- 
ing. 

The district court dismissed Tho- 
mas’ claims that the hearing officer’s 
refusal to call witnesses on his behalf or 
use a preponderance of evidence stan- 
dard violated due process. The court 
held that the disciplinary officer’s re- 
fusal to explain their reasons for 
their findings of fact violated his 
right to due process. There were no 
firsthand witnesses to the stabbing 
and no informant testimony was 
cited. The court was troubled by the 
fact that Thomas denied committing the 
attack and his denial was bolstered by 
the victim and two other witnesses. 
“Although the CAB is entitled to re- 
ject recanted statements, it must have 


the statement in evidence before it can 
reject the statement.” The state argued 
that Thomas’s due process claims must 
fail in light of San dinv. Conner, 115S.Ct. 
2293 (1995) which held that prisoners’ 
retain a due process liberty interest only 
in matters which implicate the length of 
their sentence or imposes an “atypical 
and significant hardship” in relation 
to the ordinary incidents of prison 
life. The court noted that while some 
courts have taken Sandin to mean that 
due process is purged from all disciplin- 
ary segregation proceedings, it was not 
one of them. 

The court focused its inquiry on the 
prison conditions Thomas was subjected 
to. While in Sandin the prisoner faced 
only 30 days in segregation Thomas was 
facing 3 years. The court noted that to 
find conditions to be “atypical and sig- 
nificant” it must first know what is 
“typical” in prison life and what consti- 
tutes “ordinary incidents of prison life.” 
There is difficulty answering this 
question because Sandin provided no 
guidance in the mater and it is an in- 
herently subjective question. The 
court held that the record was in- 
sufficiently developed to decide 
whether Sandin was dispositive of 
the due process question. This case 
will be useful to anyone litigating 
the issue of whether or not Sandin 
applies to disciplinary cases involv- 
ing only segregation. See: Thomas 
v. Newkirk, 905 F. Supp. 580 (ND IN 
1995). H 
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Pepper Spray Madness 


[The author is an attorney in pri- 
vate practice in Seattle, Washington, and 
a frequent writer on police accountabil- 
ity issues. She is also on the Steering 
Committee of the National Coalition on 
Police Accountability. This article first 
appeared in the Spring 1996 Issue of 
COVERT ACTION QUARTERLY. ] 

I magine that someone has sprayed 
oleoresin capsicum, a substance 
600 times hotter than cayenne pepper, 
into your face, eyes and nostrils. Imag- 
ine that while this is happening, your 
hands are cuffed behind your back. Or 
you have asthma or bronchitis. Or a 
heart condition. Or you’re drunk or just 
plain upset. Chances are, the pain will 
be intense, breathing will become diffi- 
cult, your eyes will swell into blindness, 
you will become disoriented and fall to 
the ground. Fear and panic will set in. 
If you are unlucky enough to be in an 
altercation with the police and you are 
in restraints on your stomach, you may 
die. 

Last summer, Javier Trejo didn’t 
have to imagine. After his wife, Maria, 
called police to report that he was drunk 
and abusive. Orange County. California, 
sheriff’s deputies subdued him with pep- 
per gas and threw him in a holding cell. 
About an hour later, he was pronounced 
dead. “I asked the police for help,” cried 
Maria. “I didn’t say kill him.” 

Trejo became one of the 60 in-cus- 
tody deaths since 1990 in which pepper 
spray was a contributing factor. De- 
rived from the cayenne pepper plant, 
oleoresin capsicum (OC) or pepper 
spray, was officially introduced into 
the US in the 1980s by the Postal Ser- 
vice as a dog repellent In 1987, claiming 
that it produced no long-term health 
risks, the FBI adopted it as an “official 
chemical agent.” Ever since, in liquid 
and foam form, OC has gained in popu- 
larity among police searching for a 
non-lethal method of subduing people in 
street encounters. They claim that it 
avoids the major drawbacks of other 
chemical agents: It doesn’t blow back 
on those using it and can be washed off 
with relative ease. It has the further ad- 
vantage of not leaving the kinds of 


by Lynn Wilson 

injuries that generate brutality com- 
plaints. 

Echoing advertising by the 200 pep- 
per spray manufacturers, police 
managers also report that it is “95 per- 
cent effective in stopping suspects almost 
immediately” compared to tear gas or 
Mace at 60 percent. The International 
Association of Chiefs of Police asserts 
not only that OC is better “on violent, 
intoxicated/drugged and mentally ill in- 
dividuals,” but also that it “has not 
caused any deaths, even among persons 
with pre-existing conditions.” With this 
kind of propaganda, it is no surprise that 
pepper spray has replaced and surpassed 
police use of Mace on the streets: Virtu- 
ally every 7 state authorizes it. 


CRIME OF PUNISHMENT 

While there is no question that pep- 
per spray aerosol is less lethal than a gun 
and that when used correctly, it causes 
considerably less physical injury 7 than a 
baton or an attack dog, it is neither as 
effective nor as benign as claimed. Ac- 
cording to Andrea Pritchett of Copwatch, 
a citizens group in Berkeley, California, 
“It’s used in addition to other forms of 
force such as guns, batons and mechani- 
cal restraints, not in their place. ... And 
when you add it to other force methods, 
pepper spray tends to make a person ac- 
tually more difficult to control.” Nor, 
she claims, is it likely to reduce exces- 
sive force lawsuits against police, since 
many of California’s 28 in-custody 
deaths have resulted in wrongful death 
suits. 

As for its being benign, the pain, 
which can last up to 45 minutes, is so 
intense that the National Coalition on 
Police Accountability (N-COPA) has 
called for monitoring pepper spray as a 
form of torture as defined by the United 
Nations Convention on Torture and 
Other Cruel, Inhuman and Degrading 
Treatment signed by the US last year. 

After police chiefs in Britain and 
Australia tried to add OC to their arse- 
nals, activists argued that it would violate 
the Chemical Weapons Convention. 
They cited instances in Israel and Gua- 
temala, as well as in the US, where OC 


is used not only to control civil unrest 
and subdue dangerous suspects, but to 
mete out extrajudicial punishment as a 
kind of street justice. In a Washington 
state case, a young black man who had 
mouthed off to the cops was pepper 
sprayed after being handcuffed. He was 
then left in a patrol car with the heat on 
high for half an hour. 

The ACLU has raised additional 
concerns that the number of deaths in 
which OC has been a contributing fac- 
tor may be much higher than the 60 so 
far documented. For example, although 
none of the autopsy reports for 26 post- 
spray deaths studied by its Southern 
California branch listed pepper spray as 
a cause of death, the group concluded 
that “documents recovered ... establish 
that [California] state scientists have 
warned for more than two years that so 
little is known about residual effects of 
pepper spray that medical examiners 
may not know what to look for during 
an autopsy ” 

It was only in July 1993 that a North 
Carolina coroner issued the first US au- 
topsy report directly connecting pepper 
spray to an in-custody death. It noted 
that Angelo Robinson, a 24-year-old 
black parolee stopped for disorderly con- 
duct, had bronchitis at the time of his 
death. “Officers reportedly sprayed 
Robinson 10-15 times and then placed 
him in a prone position on the ground 
while he was handcuffed, a position that 
has been known to cause death” from 
positional asphyxia, in which the weight 
of the body compresses the chest and 
causes respiratory 7 failure. 

As the danger becomes better 
known, more medical researchers are 
recognizing OC-related deaths and re- 
porting an alarming nationwide increase: 
from two in 1992 to 26 in 1993. In ad- 
dition to better documentation, these 
figures indicate the exponential increase 
in pepper spray use by law 7 enforcement 
agents. In one particularly gruesome 
incident reported by the National Insti- 
tute of Justice, police sprayed a youth 
with so much pepper spray that his 
clothes were soaked. When he was later 
shot with an electric stun gun by police, 
his clothing caught on fire. 
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PEPPERING PRISONS 

If misuse is a problem on the street, 
it is a disaster in US prisons The De- 
partment of Justice (DoJ) and every 
federal court that has looked at its use 
in correctional facilities has found 
abuses. This fall, after more than 100 
inmates rioted at the privately-run West 
Tennessee Detention Facility, prison 
guards pumped pepper gas into two dor- 
mitories seized by the prisoners. In late 
1994, the DoJ Civil Rights Division in- 
vestigated a county jail in Syracuse, New 
York, and reported “an unacceptably 
high and improper use of pepper 
spray ... Nearly every inmate inter- 
viewed told ... of excessive and 
improper use ... particularly when 
inmates are not resistant and after 
the inmate has been restrained and 
presents no danger.” One suicidal 
inmate in Syracuse was restrained with 
three cans of pepper spray. The pris- 
oner reportedly died shortly afterward 
from positional asphyxia. 

More recently, a federal district 
court judge in Washington State barred 
the use of pepper spray in a state juve- 
nile facility. “[I]t should be used,” he 
ruled, “only if there is a threat of equal 
or greater harm to others or to a sub- 
stantial amount of valuable property 
than the pain and danger of harm 
that the pepper spray presents.” Pat 
Arthur, plaintiffs’ attorney in the 
case, emphasized a lack of training: 
“If staff aren’t trained in other in- 
tervention methods, they resort to 
pepper spray.” Calling it “a chemical 
weapon,” she said, “I have seen video- 
tapes of kids who are being sprayed. The 
pain is so intense: the kid immediately 
falls to the floor, screaming. There 
is no question of an injury being suf- 
fered.” 

In at least one other federal case 
based on the eighth amendment, a South 
Carolina prisoner sued under 42 U.S.C. 
§1983 after he was pepper sprayed and 
chained to a bare metal bunk for eight 
hours. The court held that doing so in 
those circumstances, without fumi- 
gating the cell or providing medical 
treatment, could only be interpreted 
to constitute “punishment” rather 
than an attempt to quell a distur- 
bance. See: Williams v. Benjamin, IT 
F. 3d 756 (4th cir. 1996). 


WEAPON OF CHOICE 

Local community groups, outraged 
by the startling increase in pepper spray 
use, are now calling for accountability. 
Copwatch demanded an outright ban on 
pepper spray after 37-year-old Aaron 
Williams, arrested for disorderly conduct, 
died after being beaten, kicked, and re- 
peatedly pepper-sprayed by San 
Francisco police officers, probably while 
in a handcuffed, horizontal position. Fol- 
lowing that incident, police commanders 
conceded that officers had violated offi- 
cial policy against transporting 
handcuffed prisoners lying face down 
(raising the danger of positional as- 
phyxia) and had disregarded the warning 
to pay special attention to suspects act- 
ing in bizarre ways. In this, as in other 
cases, regulations — even when they 
exist — are often ignored by cops who 
see pepper spray as a very low 7 level use 
of force, well below 7 the baton. 

According to Allan Parachini of the 
ACLU, which helped draft the San Fran- 
cisco policy, Williams died because of a 
“failure of procedure.... Pepper spray 
never alone causes death but when it is 
combined with other restraints, there is 
a definite risk of fatality . [I]t can be a 
valuable tool in many different situations. 
The challenge is to set clear standards 
regarding how 7 to use it, in what circum- 
stances. ... [I]t doesn’t serve anyone’s 
purposes . . . when it is used on people in 
psychiatric distress or on drugs. When 
used on these people and combined with 
a hogtie restraint, you are just asking for 
a fatality.” 

In California, attorneys for victims 
w ho died after being pepper-sprayed are 
increasingly using product liability 
claims against manufacturers as part of 
their lawsuits. The basis of these claims 
is that the manufacturers knowingly sold 
a product that was potentially lethal. So 
far, however, these claims have been dis- 
missed by California courts on the basis 
that the manufacturers received certifi- 
cation from a state agency prior to 
distributing the spray and that they are 
therefore immune from suit. Two of these 
cases are currently on appeal and a third, 
involving Aaron Williams death, is pend- 
ing. 

Regardless of injuries and even 
death resulting from its use, there is not 
a single federal agency currently respon- 
sible for regulation. “Because pepper 


spray is probably not a food or a drug 
within the meaning of FDA legislation, 
the Consumer Product Safety Commis- 
sion may be the only federal agency with 
authority 7 in this field.” As manufactur- 
ers increase their efforts to push the use 
of pepper spray in prisons, to “disperse 
crowds”, and to “facilitate cell extrac- 
tion,” federal regulation is needed now 7 
more than ever. But given the current 
state of the federal budget, such regula- 
tion is unlikely. Equally unlikely is that 
police will voluntarily restrict use. Pep- 
per spray, despite the risk of death, and 
precisely because of the instant torture it 
inflicts, is a weapon of choice. ■ 

Pepper Spray Unsafe? 

C OP WATCH, a citizens’ group 
in Berkeley, CA, has noted an 
increase of in-custody deaths, and has 
pointed to pepper spray as possibly caus- 
ing or contributing to those deaths. 
According to Berkeley Police Depart- 
ment Captain Doran, however, police 
officials consider pepper spray a safe al- 
ternative to firearms and an 
indispensable tool in subduing suspects. 

“Officers are often confronted with 
violent, dangerous situations,” said 
Doran. “Until something else comes 
along, pepper spray is an important tool 
in subduing a suspect who might other- 
wise be a danger to officers or bystanders. 
We’re pretty comfortable that it’s not 
harmful to human beings.” He cited an 
FBI study to back up his claim. 

Special Agent Thomas Ward over- 
saw 7 the FBI Firearms Training Unit at 
Quantico, Virginia, for several years. 
Under his direction, the Training Unit 
produced the 1991 “Quantico Studies,” 
wftich declared pepper spray a safe, ef- 
fective weapon for police use. 

On February 12, Special Agent 
Ward pled guilty to accepting $57,000 
in kickbacks from Luckey Police Prod- 
ucts, which manufactures one of the most 
widely used brands of pepper spray. FBI 
officials are hying to determine how 7 badly 
Ward distorted the pepper spray studies. 

The American Civil Liberties Union 
recently called on Attorney General Janet 
Reno to rescind all studies tainted by 
Special Agent Ward and to warn police 
departments across the country 7 not to 
rely on FBI pepper spray research. ■ 

Source: Copwatch Report 


Prison Legal News 


17 


October 1996 



Indigents Entitled to Full Credit for Pretrial Detention 


The court of appeals for the tenth 
circuit held that a defendant who is in- 
carcerated prior to trial due to indigency 
(unable to afford bail) must be given full 
credit towards the minimum and maxi- 
mum sentences he is convicted of. James 
Hall, a Colorado state prisoner, was ar- 
rested in 1977 and charged with sexual 
assault. Unable to post bail, he spent 219 
days in jail before pleading guilty and 
being sentenced to an indeterminate sen- 
tence of 27 to 50 years. The trial court 
credited hall with 84 days towards the 
minimum term of his sentence but none 
towards the maximum sentence. Hall ex- 
hausted his state remedies claiming he 
was denied his right to equal protection 
of the law when his indigency caused 
him to remain incarcerated prior to trial 
and he failed to receive full credit for 
the time served against both his mini- 
mum and maximum sentences. The state 
court denied relief and Hall filed a writ 
of habeas corpus in federal court which 
was denied. The federal court also held 
Halfs claim was not ripe for review be- 
cause he had not yet served the maximum 
sentence imposed. 

The appeals court reversed and re- 
manded the case to the lower court. The 
court rejected the lower court’s determi- 
nation that defendants must first serve 
the maximum sentence imposed before 
they can challenge illegal confinement 
practices. “....The fact that Mr. Hall 
might receive early release is irrelevant 
to a determination of whether his con- 
stitutional rights were violated in this 
instance... The fact that indigents can 
receive good time credits, just as non- 
indigents, does not detract from the 
violation of equal protection which may 
occur if indigents who receive a maxi- 
mum sentence do not receive credit for 
time served. Good time credits are ‘fixed 
by statute,’ just as is the maximum term 
for a given offense.” Having to wait un- 
til a maximum sentence is served 
“smacks of the prematurity doctrine, re- 
jected by the United States Supreme 
Court in Peyton v. Rowe, 391 US 54, 64, 
88 S.Ct. 1549, 1554-55 (1968); see also 
Preiser v. Rodriguez , 411 US 475, 487- 
88, 93 S.Ct. 1827, 1835-36 (1973) 
(discussing applicability of Peyton to 
claims involving good time credits). We 


conclude that Mr. Hall’s petition presents 
a justiciable controversy.” 

The court cites numerous cases hold- 
ing that defendants may not be 
discriminated against on the basis of an 
inability to pay bail, fines or court costs. 
“It is impermissible, under the Equal 
Protection Clause, to require that 
indigents serve sentences greater than 
the maximum provided by statute solely 
by reason of their indigency. When an 
indigent receives the maximum sentence 


for his crime, the process of crediting 
him with time served is no longer an ‘ar- 
tificial and meaningless exercise...’ We 
have found no circuit which denies credit 
for time served under these circum- 
stances. Accordingly, we now hold that 
the Equal Protection Clause mandates 
the grant of full credit toward the maxi- 
mum term of Mr. Hall’s sentence for the 
time he spent incarcerated prior to sen- 
tencing due to his indigency.” See: Hall 
v. Furlong , 77 F.3d 361 (10th Cir. 
1996). ■ 


De Novo Review Required of Magistrate’s Report 


T he court of appeals for the 
eighth circuit held that a dis- 
trict court’s erroneous statement that no 
objections had been filed to a 
magistrate’s report and recommendation 
constituted prima facie evidence that the 
district court did not perform the requi- 
site de novo review of the report. Larry 
Grinder and Edward Loetel, Missouri 
state prisoners at the Moberly Correc- 
tional Center, filed suit claiming his 
eighth amendment rights had been vio- 
lated due to exposure to Environmental 
Tobacco Smoke (ETS) within the prison. 
The defendants moved for summary 
judgment on qualified immunity 
grounds, claiming that until the supreme 
court decided Helling v. McKinney , 113 
S.Ct. 2475 (1993) which identified ex- 
cessive exposure to ETS as a violation 
of prisoners’ rights, the law on this topic 
was not clear. They also claimed their 
post Helling conduct did not violate the 
law 7 . 

The evidence showed that the 
prison ventilation system was in poor 
repair and frequently malfunctioned; 
air filters were not installed; smoke 
entered the plaintiffs’ cell and they 
suffered eye, nose and throat irrita- 
tion, respiratory illness and an 
overall decline in health. The mag- 
istrate held that prior to Helling the 
defendants were entitled to qualified 
immunity. The magistrate recommended 
that the suit be dismissed regarding the 
post Helling claim because the plaintiffs 
did not show that prison officials had a 
subjective intent to violate their rights. 
Loetel filed his objections to the 


magistrate’s report in a timely manner 
and argued there was sufficient evidence 
to require a trial on whether staff and 
prisoners violated DOC policy by smok- 
ing in common areas in his housing unit 
exposing him to ETS. The district court 
adopted the magistrate’s report and 
granted the defendants’ summary judg- 
ment motion on all counts. In its ruling 
the court noted that “Plaintiffs. . . have not 
filed objections.” 

District courts are required to review 
de novo objections to magistrate’s re- 
ports. In the absence of evidence to the 
contrary a reviewing court, at least in the 
eighth circuit, will presume the review 
was properly done. “That the district 
judge could have been laboring un- 
der a mistaken belief that only clear 
error review was required is suffi- 
cient to make out a prima facie case 
that de ; novo revi ew was not per- 
formed. Because appellant has made 
a showing that de novo review was 
not performed, and no evidence ex- 
ists to demonstrate that there was de 
novo review, the case should be re- 
manded to the district court.” Because 
such an error existed in this case, the 
appeals court remanded it back to the 
district court to consider the objections 
to the magistrate’s report. The court in- 
structed the lower court to consider 
whether the circumstantial evidence in 
This case established a genuine issue 
of material fact regarding the defen- 
dants’ deliberate indifference on the 
plaintiffs’ eighth amendment claims. 
See: Grinder v. Gammon , 73 F. 3d 793 
(8th Cir. 1996). ■ 


October 1996 


18 


Prison Legal News 



Parolee’s Jail Rights Discussed 


T he court of appeals for the fifth 
circuit addressed, for the first 
time ever, the question of what rights 
are retained by a parolee who is charged 
with a crime and is also held on a 
detainer. Steven Hamilton was on parole 
for various sex offenses when he was 
arrested for new offenses. While await- 
ing trial on the new charges his parole 
was revoked. Hamilton filed suit claim- 
ing police had fabricated evidence 
against him and that jail conditions de- 
nying him visits, recreation, mail, legal 
materials, phone access, sheets and 
showers violated his rights. The district 
court dismissed his suit as frivolous and 
the court of appeals affirmed. 

The court quickly disposed of his § 
1983 claims against police by noting 
they were barred by Heck v. Humphrey , 
114 S.Ct. 2364 (1994) unless he could 
show his underlying conviction had been 
reversed, invalidated or otherwise called 
into question. Rather than simply ad- 
dress whether Hamilton’s jail conditions 
claims should be analyzed under the Bell 
v. Wolfish, 441 US 520, 99 S.Ct. 1861 
(1979) standard that applies to pretrial 
detainees and holds that they may not 
be punished at all and jail conditions 
must be reasonably related to the goal 
of pretrial detention, the court instead 
created a new standard to be applied to 
claims by detained parolees. This is an 
issue that has not been addressed by any 
circuit court or the supreme court. In 
Rankin v. Klevenhagen, 5 F.3d 103 (5th 
Cir. 1993) the court held that both the 
Fourteenth and Eighth amendments 
were implicated in claims by detained 
parolees but now the court distinguishes 
that ruling by stating it applies only to 
excessive force claims and not conditions 
of confinement claims. 

The court held a distinction was re- 
quired because detainees have not been 
convicted of a crime and are merely 
awaiting trial, such detention is sup- 
posed to be the exception. While 
parolees are routinely detained prior to 
trial and the detention can be considered 
part of the original conviction, not a new 
punishment. When a pretrial detainee 
challenges jail conditions “...a finding 
that the government intended to punish 
the detainee is equivalent to a finding 
that the government intended to punish 


the detainee for the pending charge. 
Thus, an inference that governmental 
intent was punitive is equivalent to an 
inference that the challenged condition 
is unconstitutional. However, such an 
inference is not warranted in the case of 
the typical parolee.” That is because the 
parolee’s detention is only triggered by a 
new arrest but is justified by the prior 
conviction. “For detained parolees, the 
due process right to be free from punish- 
ment for a pending charge is not 
equivalent to the right to be free from - 
punishment altogether. In such cases, a 
finding that the government intended to 
punish a detained parolee is not equiva- 
lent to a finding that the government 
intended to punish the detained parolee 
for a pending charge. Thus, an inference 
that government intent was punitive is 
not equivalent to a finding that the chal- 
lenged condition is unconstitutional.” 

“We thus apply Bell s standard to 
detained parolees only to the extent that 
we recognize that a parolee arrested for 
a subsequent crime has a due process 
right to be free from punishment for the 
subsequent crime until convicted of the 
subsequent crime. Like the pretrial de- 
tainee in Bell , the detained parolee may 
establish a claim for unconstitutional 
conditions of confinement through direct 
evidence of an expressed intent by de- 
tention facility officers to punish him for 
the crime for which he has been charged 
but not yet convicted. However, a court 
may not permissibly infer that a condi- 
tion of confinement challenged by a 
detained parolee is unconstitutional 
merely because the government fails to 
come forward with evidence that the 
challenged condition is reasonably 
related to a legitimate governmental in- 
terest. Bell tells us nothing about whether 
conditions of confinement that may not 
be constitutionally imposed upon 'detain- 
ees qua detainees’... may constitutionally 
be imposed upon detained parolees.” 

The court held that normally it 
would remand the case for factual devel- 
opment but would not do so in this case 
because none of the conditions com- 
plained of by Hamilton: that he was 
denied visits, phone access, recreation, 
mail, legal materials and showers for a 
three day period, gave rise to any consti- 
tutional claims. Thus, the district court 


did not abuse its discretion in dismiss- 
ing the suit. In a footnote the court 
observed that this ruling does not apply 
to people who are reincarcerated after 
they have served their full sentence or 
paid their full fines, i.e., determinate sen- 
tence offenders or those discharged from 
parole. The court also noted that, on pa- 
per at least, parolees retain at least as 
many rights as convicted prisoners. 

While this is a novel ruling it sets a 
confusing standard which, in practice, 
-will-be difficult to apply. Generally most 
jails hold pretrial detainees, convicted 
offenders awaiting transport to state pris- 
ons, convicted misdemeanants and felons 
serving sentences of less than one year 
and parole violators together in the same 
conditions. This ruling sets forth three 
different standards to be applied to jail 
conditions, this one for parole detainees. 
Bell for pretrial detainees and Rhodes v. 
Chapman and its eighth amendment 
standard for convicted prisoners. This is 
likely to lead to confusing and disparate 
results as jail detainees litigating identi- 
cal conditions and policies may well 
wind up with different rulings. Another 
interpretation is that the court wanted to 
dispose of a suit by a pro se prisoner and 
rather than directly contradict Bell it for- 
mulated this new standard for parole 
detainees. See: Hamilton v. Lyon , 74 F.3d 
99 (5th Cir. 1996). ■ 

Texas Shaving Rule 
Declared Illegal 

A federal district court in Texas 
uled that a prison rule requir- 
ing prisoners be clean shaven violated a 
Muslim prisoner’s religious rights and 
enjoined the rule. Johnson Lewis, a Texas 
state prisoner and a Muslim, filed suit 
claiming that prison regulations requir- 
ing that all Texas prisoners be clean 
shaven violated his religious rights un- 
der the Religious Freedom Restoration 
Act (RFRA). During a hearing Lewis 
and a Muslim chaplain employed by the 
prison system testified. The chaplain 
claimed that no Islamic tenet required 
that male Muslims wear beards but ac- 
knowledged that some adherents believe 
that Islam requires its followers to fol- 
low the Sunnah, or way of the prophets, 
which includes wearing a beard. 
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Missouri Haircut Rule 
Upheld Under RFRA 


Shaving (Continued) 

The court analyzed Lewis’s claim 
under the RFRA, 42 U.S.C. § 2000bb- 
1(b), and found that the rule requiring 
all prisoners to be clean shaven was a 
substantial burden on Lewis’s religious 
rights, thus violating the RFRA. The 
court held that Lewis had met his bur- 
den of proof, i.e., that his religious belief 
was sincere and the religious basis of the 
burdened belief. “In the present case the 
burden placed upon plaintiffs religious 
practice is total. Plaintiff desires to grow 
a beard for religious reasons but may not 
without incurring penalties under the 
prison’s grooming regulations.... With 
respect to plaintiff’s desire to wear a 
beard, then, the prison grooming regu- 
lation is a burden of the highest order.” 

At the hearing the prison warden 
testified that a quarter inch beard would 
pose no threat to prison interests in iden- 
tifying and searching prisoners and 
Lewis stated that he would accept a 
quarter inch beard as a welcome accom- 
modation to his religious beliefs. Such 
beards are allowed for Texas prisoners 
with medical problems that prevent them 
from shaving. 

The court held that the defendants 
were entitled to qualified immunity from 
money damages because the case in- 
volves rights created by statute which 
have not yet been interpreted by the fifth 
circuit or the Supreme Court. The court 
also held that an injunction was not ap- 
propriate on the facts in this case because 
Lewis was allowed to maintain a quar- 
ter inch beard for medical reasons during 
the pendency of this action and had suf- 
fered no harm as a result. But declaratory 
judgment was entered stating: “Accord- 
ingly; for the reasons set forth above, 
plaintiff is entitled to a declaratory judg- 
ment that the defendants’ enforcement 
of the TDCJID grooming policy, to the 
extent that it prevents plaintiff from 
growing a Va inch beard for religious rea- 
sons, violates plaintiff Johnson L. 
Lewis’s statutory right to freely exercise 
his religion.” With the publication of this 
ruling Texas prison officials may no 
longer be entitled to qualified immunity 
if they seek to enforce their shaving rules 
against prisoners whose religious beliefs 
require that they wear beards. See: Lewis 
v. Scott , 910 F. Supp. 282 (ED TX 
1995). ■ 


T he court of appeals for the 
eighth circuit reversed a federal 
district court ruling which had held that 
a Missouri DOC rule requiring prison- 
ers to have short hair and banning sweat 
lodges violated the Religious Freedom 
Restoration Act (RFRA). In the June, 
1995 issue of PIN we reported Hamilton 
v. Schriro , 863 F. Supp. 1019 (WD MO 
1994) where the court made its ruling in 
favor of Mark Hamilton, a Native Ameri- 
can prisoner. In its ruling the district 
court issued an injunction forbidding the 
MO DOC from enforcing its short hair- 
cut regulation and also requiring prison 
officials to establish a sweat lodge pro- 
gram. 

The appeals court analyzed 
Hamilton’s claims under the first amend- 
ment and held that he had failed to meet 
his burden of proof under O Lone v. Es- 
tate of Shabazz, 482 US 342, 107 S.Ct. 
2400 (1987) [which was explicitly over- 
ruled by the RFRA’s passage]. The 
district court decided the claims solely 
on the RFRA, the appeals court ex- 
plained it was going to rule on the 
constitutional claims as well because the 
lower court had indicated it would have 
ruled in Hamilton’s favor under this stan- 
dard as well. 

Turning to the question of whether 
or not the rules in question violated the 
RFRA the court decided they did not. 
The court assumed that the rules substan- 
tially burdened Hamilton’s right to free 
exercise of his religion. The court held 
that whether the regulation deprived 
Hamilton of his rights was a question of 
law subject to de novo review on appeal. 
The court held that while congress in- 
tended to revoke O' Lone “it did not 
intend to impose a more rigorous stan- 
dard than the one applied prior to 
O 'Lone. Therefore, pre-0 ’ Lone case law 
provides useful guidance on how to in- 
terpret the test in RFRA and how to 
resolve the present case.” 

Prior challenges to prison haircut 
rules and sweat lodge denials had re- 
sulted in the practices being upheld by 
the courts. The court held that the legis- 
lative history of the case and precedent 
requires courts to give due deference to 
prison officials in establishing regula- 


tions to maintain order in prisons. Ap- 
plying that standard to this case the 
court held that the defendants had 
shown their policies were the least 
restrictive means to uphold their 
compelling interest in prison safety 
and security. [ Editor Note: In this 
case, like others involving hair 
length rules the defendants claim 
short hair is necessary to prevent 
prisoners from hiding weapons and con- 
traband in their hair It is worth noting 
that no published case has ever docu- 
mented an incident of such items 
actually being concealed in a prisoner s 
hair. The courts have always routinely 
accepted this argument despite the pau- 
city of evidence to support it] The court 
cites several post-RFRA cases uphold- 
ing prison haircut rules. 

Likewise, the court also held that 
the RFRA did not require prison offi- 
cials to provide a sweat lodge. In doing 
so it distinguished this ruling from 
Werner v. McCotter , 49F.3d 1476 (10th 
Cir. 1995) because that case was re- 
manded to the lower court for factual 
determinations. “Although RFRA 
places the burden of production and per- 
suasion on the prison officials, once the 
government provides this evidence, the 
prisoner must demonstrate what, if any, 
less restrictive means remain unex- 
plored.” In this case the defendants said 
they were willing to allow a pipe cer- 
emony on prison grounds, in the open, 
where the prisoners could be observed. 
But Hamilton rejected that as unaccept- 
able. 

The court’s ruling in favor of the 
defendants was qualified, noting that 
even though on the facts in this case the 
defendant prison officials were entitled 
to judgment, different facts could require 
a different outcome. “Our decision does 
not, however, foreclose the possibility 7 
of a successful sweat lodge claim under 
different circumstances. Furthermore, 
we encourage prisons to accommodate 
the religious needs of inmates, includ- 
ing American Indian inmates, by 
providing facilities beyond the bare 
minimum.” See: Hamilton v. Schriro , 74 
F.3d 1545 (8th Cir. 1996). ■ 
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No Right to Assistance in Family Law 


T he court of appeals for the sixth 
circuit held that prison officials 
are under no obligation to provide pris- 
oners with the assistance of counsel in 
child custody cases. This is the latest in- 
stallment in the ongoing saga of Glover 
v. Johnson , a class action suit filed 20 
years ago by women prisoners in Michi- 
gan claiming they had been denied 
access to the courts. Among the many 
orders issued over the years was one in 
which the district court ordered the Ml 
DOC to contract with Prison Legal Ser- 
vices to provide the prisoner-plaintiffs 
with legal services, including in child 
custody disputes. In 1991 the DOC told 
the district court they planed to discon- 
tinue funding for such services because 
non-incarcerated citizens were not en- 
titled to receive such assistance at no 
cost. In the December, 1995 issue of PLN 
we reported Glover v. Johnson , 850 F. 
Supp. 592 (ED MI 1994) where the court 
held the defendants in contempt find- 
ing they had willfully violated the 1991 
order and entered an injunction enjoin- 
ing them from changing or modifying 
the PLS staff without seeking leave of 
the court. The defendants appealed and 
the court of appeals reversed and re- 
manded. 

The appeals court held the district 
court had abused its discretion in find- 
ing the defendants in contempt because 
there was no order explicitly defining the 
areas of law the MI DOC had to fund. 
In analyzing the prisoners’ right of ac- 
cess to the courts claims the court noted 
that under Bounds v. Smith , 430 US 817, 
97 S.Ct. 1491 (1977) states have an af- 
firmative obligation to assist prisoners 
in preparing petitions to the court but 
the means used to satisfy that obligation, 
either law libraries in prison or ap- 
pointed counsel, is left to the states to 
decide. In this case the court refused to 
decide whether parental rights were fun- 
damental rights requiring appointed 
counsel or whether they warranted dif- 
ferent treatment from civil rights and 
habeas corpus actions. “The civil courts 
that decide legal questions in which state 
prisoners are interested are the proper 
tribunals to decide due process and le- 
gal representation questions.” The court 
noted that the prison law library where 
the women were incarcerated had been 


determined to meet constitutional mus- 
ter for prisoners who were literate and 
able to understand English. 'The Consti- 
tution does not require special legal help horn 
the state in cases involving 'parental 
rights’ as asserted by plaintiffs.” 

The court specifically rejected the 
plaintiffs’ claim that women prisoners 
have a greater need than male prisoners 
to assistance in the child care area. “That 
female inmates may have a greater 
claimed 'need’ for such legal assistance 
than male prisoners does not establish a 
basis for the asserted constitutional vio- 
lation argued by them.” The court noted 
that counsel is appointed only in extraor- 
dinary cases brought by pro se prisoner 
litigants regardless of the plaintiff’s sex. 

The court relied on the supreme 
court’s ruling in Lassiter v. Department 
of Social Services , 452 US 18, 101 S.Ct. 
2153(1 981) where that court held coun- 


sel was mandated only when, if the party 
loses, they will be deprived of their physi- 
cal liberty. Thus, the court held the 
decision of whether or not to appoint 
counsel for indigents in parental rights 
cases must be made by the state trial 
judges. The court held that if free citi- 
zens, under Lassiter , have no right to free 
counsel in their parental rights cases, 
then prisoners have no such right. 

“We conclude that defendants are 
not constitutionally required to provide 
plaintiffs free legal assistance in paren- 
tal rights matters, but that such 
assistance is only required in post-con- 
viction, habeas corpus, and civil rights 
matters involving the prisoner’s custo- 
dial situation or constitutional claims 
personally involving the prisoner.” See: 
Glover v. Johnson , 75 F.3d 264 (6th Cir. 
1996). [Note: This case was decided 
before Lewis v. Casey. ]■ 


Retaliation for Grievance Committee 


Participation 

A federal district court in New 
York held that a prisoner who 
serves on a prison grievance committee 
cannot be retaliated against for assisting 
other prisoners in filing grievances. Jef- 
frey Alnutt, a New York state prisoner, 
filed suit claiming his first amendment 
rights were violated when prison officials 
retaliated against him after he was elected 
to the Inmate Grievance Resolution Com- 
mittee (IGRC). Prior to his election 
Alnutt had never received an infraction. 
After the election guards began to sys- 
tematically harass him, call him names, 
subject him to drug tests and deprive him 
of food, bedding, clothes and mail. On 
the defendants’ motion for summary 
judgment the court dismissed Alnutt’s 
claims that he had been given a false dis- 
ciplinary charge, denied due process at 
the hearing and was transferred to an- 
other prison. 

The court held that Alnutt had stated 
a claim requiring a trial concerning re- 
taliation for his IGRC activities. The 
court held that IGRC activity was pro- 
tected by the first amendment. Until now 
numerous courts have consistently held 
that individual prisoners who file admin- 
istrative grievances are entitled to first 
amendment protection. “Admittedly, the 
facts of the present case are somewhat 


Requires Trial 

different from some of the cases involv- 
ing an inmate’s right to petition the 
government. However, the principles es- 
tablished in those cases support the 
concept that Alnutt has a protected First 
Amendment right to engage in his du- 
ties as IGRC representative without fear 
of reprisal or retaliation.” The court dis- 
cussed the role and functions of the IGRC 
and its appointees. 

“It could not be seriously argued that 
those inmates who actually filed griev- 
ances with the IGRC were not exercising 
their First Amendment rights to peti- 
tion the government for redress of 
grievances. It would be curious indeed 
for this Court to recognize the rights of 
inmates to petition for redress of griev- 
ances without fear of retaliation but deny 
Alnutt the same right in connection with 
his role in reviewing inmate grievances 
and ruling on them. In my view, as IGRC 
representative, Alnutt has a constitu- 
tional right to be protected against 
retaliation by state officers who are not 
pleased with the activities engaged in and 
decisions made by Alnutt as IGRC rep- 
resentative.” The court held that Alnutt 
had presented sufficient facts to require 
his retaliation claim to be presented to a 
jury for resolution. S qq: Alnutt v. Cleary , 
913 F. Supp. 160 (WD NY 1996).* ' 
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Court Responsible for Jury Demand 


T he court of appeals for the sec- 
ond circuit held that checking 
a box on a civil cover sheet constituted a 
timely demand for a jury trial. Tyrone 
Wright, a New York state prisoner, filed 
suit claiming he was beaten by prison 
guards. When Wright filed suit he did 
not include a jury demand in his com- 
plaint, but he checked a box on the civil 
cover sheet indicating he wanted a jury 
trial. The case eventually proceeded to 
trial before a magistrate, who ruled in 
favor of the guards, holding that Wright 
had waived his right to a jury trial. The 
appeals court reversed and remanded 
holding Wright was entitled to a jury 
trial. 

In Favors v. Coughlin , 877 F.2d 2 1 9 
(2nd Cir. 1989) the court held that a pro 
se plaintiff waived his right to a jury trial 
when he failed to timely serve his jury 
demand on the opposing parties. Like 
Wright, Favors had checked the box on 
the cover sheet but had not included it 


in his complaint. “Despite the similarity 
to Favors , we find that the outcome of 
Wright’s case is determined by his in 
forma pauperis status. By granting 
Wright leave to pursue his § 1983 claim 
in forma pauperis. Magistrate Smith 
shifted the responsibility for serving the 
complaint from Wright to the court .” 
Because the marshals service served the 
complaint and summons the court held 
that Wright did not waive his right to a 
jury trial. 

The court held that because the dis- 
trict court was required to review the 
complaint on its merits, the court should 
have recognized Wright’s desire for a 
jury trial through service of the cover 
sheet. “Second, the forms Wright was re- 
quired to use to make his complaint were 
misleading in that they provided no place 
on the actual complaint form to request 
a jury trial specifically: the only place to 
do so was on the civil cover sheet. Given 
that the court itself supplied prisoners 


with these confusing forms, it seems only 
fair that the court be required to read 
them carefully for a jury demand and to 
serve the civil cover sheet if it is the only 
place the demand appears.” Courts are 
required to assume a presumption 
against a waiver of parties’ right to a jury 
trial. 

“Given that the responsibility for 
review and service of Wright’s complaint 
lay with the court, we hold that Wright’s 
civil cover sheet indicating his jury de- 
mand should have been served by the 
court on the other parties. When a pris- 
oner is granted in forma pauperis status 
for a § 1983 claim in the Northern Dis- 
trict of New York, he is justified in 
relying on the court to interpret its own 
forms and to provide notice of a jury de- 
mand through appropriate service.” The 
case was remanded to the lower court for 
a jury trial on the merits. See: Wright v. 
Lewis, 76 F.3d 57 (2nd Cir. 1996). ■ 


PI Granted in Haircut Claim 


A federal district court in Ken- 
ucky granted a motion for a 
Preliminary Injunction (PI) to a Hasidic 
Jew whose claimed his religious beliefs 
were violated when prison officials 
forced him to cut his hair. Several Ken- 
tucky state prisoners in Protective 
Custody (PC) filed suit challenging vari- 
ous aspects of their confinement. This 
included a denial of outdoor exercise and 
that allowing PC and death row prison- 
ers to exercise together violated their 
eighth amendment rights. The district 
court denied the PI on these claims be- 
cause prison officials were in the process 
of building an outdoor exercise facility, 
thus they were not deliberately indiffer- 
ent to the prisoners’ eighth amendment 
rights. The prisoners failed to show how 
the mixed recreation endangered them 
as they did not claim to have been threat- 
ened or harmed. 

Pursuant to Kentucky State Peniten- 
tiary Institutional Policy 10-0201 all 
segregation prisoners are required to 
have crewcuts while in segregation. 
One of the plaintiffs, Ronald Phipps, 
is an Orthodox Hasidic Jew. He 
claimed that the haircut policy requir- 


ing that his earlocks be cut violated his 
rights under the first amendment and the 
Religious Freedom Restoration Act 
(RFRA). 

In granting the PI the court noted 
“It is significant that at least the Second, 
Fourth, Eighth and Tenth circuits have 
held that prison regulations requiring in- 
mates to cut their hair or shave their 
beards, in violation of their respective 
religious beliefs, violated the inmates’ 
First Amendment rights. See: 
Longstreth v. Maynard , 961 F.2d 895, 
903 (10th Cir. 1992); Benjamin v. 
Coughlin , 905 F.2d 571, 575-77 (2nd 
Cir. 1990); Gallahan v. Hollyfield , 
670 F.2d 1345, 1346-47 (4th Cir. 
1982); and Teterudv Burns , 522 F.2d 
357, 362-63 (8th Cir. 1975).” 

“Since RFRA has been in effect, sev- 
eral courts have found that policies 
forcing inmates to cut their hair, in vio- 
lation of their religious beliefs, could 
violate RFRA. See: e.g. Abordo v. 
State of Hawaii, 902 F. Supp. 1220, 
1229-34 (D HI 1995); Helbrans v. 
Coombe, 890 F. Supp. 227, 230 (SD 
NY 1995); Luckette v. Lewis , 883 F. 


Supp. 471, 477-83 (D AZ 1995) and 
Lewis v. Scott , 910 F. Supp. 282 (ED 
TX 1995).” 

As a factual matter the court held 
that Phipps was sincere in his reli- 
gious beliefs and that forcing Hasidic 
Jews to cut their earlocks would vio- 
late their religious beliefs. Phipps 
provided an affidavit from a Rabbi dis- 
cussing the prohibition against shaving 
earlocks according to Jewish law. The 
defendants did not contest the sincer- 
ity of Phipps’s religious beliefs or 
that the haircut would violate his re- 
ligious beliefs. The court held that 
because the injunction would apply 
only to Phipps it would not threaten any 
security interest claimed by the defen- 
dants. “Phipps’s motion for a preliminary 
injunction as to cutting his earlocks 
is Granted. Prison officials at Ken- 
tucky State penitentiary are enjoined 
from cutting Phipps’s earlocks. This 
injunction shall remain in effect un- 
til this case has been fully 
adjudicated on its merits.” See: Estep 
v. Dent, 914 F. Supp. 1462 (WD KY 
1996). ■ 
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No FLSA Protection for Work Release Prisoners 


T he court of appeals for the fifth 
circuit held that neither the Fed- 
eral Fair Labor Standards Act (FLSA) 
nor Louisiana law offered relief to a work 
release prisoner challenging a contrac- 
tual provision requiring he contribute ten 
percent of his net earnings to a sheriff’s 
victim compensation fund. Charles 
Reimonenq was a Louisiana county pris- 
oner who participated in a work release 
program administered by the county 
sheriff. As a condition to participate in 
the work release program prisoners are 
required to pay ten percent of their net 
wages to an Elderly /Victim Compensa- 
tion Fund set up by the sheriff. 
Reimonenq challenged this practice 
claiming it violated the FLSA because 
it violated its minimum wage standards 
and constituted an unenforceable con- 
tract. The district court rejected each of 
these claims and held that Reimonenq 
was not an employee of the defendant 
sheriff under the FLSA. 

The appeals court rejected the claim 
that the sheriff was the prisoner’s actual 
employer for FLSA purposes holding 
that the “economic reality” test normally 
applied inFLSA cases is inapplicable 
in the jailer-prisoner context. “...As a 
matter of law; a sheriff/custodian sim- 
ply is not the k employer ’ for purposes of 
the FLSA of inmates working in a prison 
work release program for private em- 
ployers outside the jail. When prisoners 
are permitted to work for private employ- 
ers through the prison’s work release 
program, they have not contracted with 
the jail to become its employees. They 
are providing no compensable sendees 
for the government or otherwise benefit- 
ing it” The court went on to say that 
work release programs exist for the ben- 
efit of prisoners and that reimbursement 
of jail costs simply constitutes a quid pro 
quo for allowing the prisoner to partici- 
pate. “Consequently, an inmate’s 
reimbursements for maintenance costs 
do not constitute an economic benefit 
sufficient to establish an employer/em- 
ployee benefit.” 

The court cited rulings from several 
other circuits which held that prisoners 
are not entitled to FLSA protection, i.e., 
the minimum wage due to the fact of 
their incarceration. “We believe that this 
categorical rule that prison custodians 


are not ‘employers’ of inmates in work 
release programs not only recognizes the 
practical realities of the custodian/con- 
vict relationship, but also is buttressed 
by the policy rationales underpinning the 
FLSA. The FLSA was enacted to im- 
prove the living conditions and general 
well being of free-world American work- 
ers and their bargaining strength vis- 
a-vis employers, as well as to eliminate 
unfair competition among employers 
competing for business in the market and 
among workers looking for jobs.” The 
court held that in this case Reimonenq 
was in fact paid the minimum wage by 
his private employer and that satisfied 
FLSA. In passing the court notes that 
prisoners can still challenge deductions 
from their pay or other aspects of a prison 
work release program under “the appli- 
cable statutory and constitutional 
provisions, such as the Eighth Amend- 
ment. But a prisoner in a work release 
program has no separate independent 


claim against the government under the 
FLSA simply because he is allowed to 
earn wages from a third party through 
the grace of the government.” 

The court rejected Reimonenq’s 
claim that the contract he signed allow- 
ing the ten percent deduction was void 
because he signed it under duress. The 
court discusses Louisiana contract law 
and notes that where workers are paid 
andbenefit from their labor the contracts 
are not void. In this case Reimonenq was 
paid, provided-room and board and most 
importantly, was not required to partici- 
pate in the work release program. In 
short, he could have refused to work with 
no negative consequences. The court 
held the sheriff was authorized by state 
law to make the deduction to the fund 
because prisoners acknowledge the de- 
duction when they agree to work in the 
program. See: Reimonenq v. Foti , 72 
F.3d 472 (5th Cir. 1996). ■ 


Complaint Can’t Be Dismissed 
if Partial Filing Fee Paid 


T he court of appeals for the sec- 
ond circuit held that district 
courts cannot require indigent litigants 
to pay a partial filing fee and then dis- 
miss their complaints as frivolous under 
28 U.S.C. § 1915(d). Jerry Hughes, a 
New York state prisoner filed suit claim- 
ing a district attorney had committed 
perjury in his criminal appeal in state 
court. The district court required Hughes 
to pay a partial filing fee of $7.56. The 
court later denied Hughes permission to 
proceed in forma pauperis and dismissed 
the complaint as being legally and fac- 
tually frivolous, in part because Hughes 
had filed and lost a civil rights action based 
on the same facts in another district. 

The court of appeals reversed and 
remanded, noting it has approved the use 
of partial filing fees as a means by which 
to deter indigent litigants from filing 
frivolous complaints. The court held this 
was an alternative to dismissal under the 
IFP statute. Six circuits to address this 
issue have held that upon payment of a 
partial filing fee district courts must 
treat complaints in the same manner 
as those not filed in forma pauperis. 


Namely, they must be served on the de- 
fendants and cannot be dismissed on the 
court’s own motion without affording the 
plaintiff an opportunity to amend the 
complaint. 

The court held that because Hughes 
paid the partial filing fee he was entitled 
to service of his complaint and an op- 
portunity to amend it. The court held 
“there can be no dismissal for frivo- 
lousness under § 1915(d) after the 
partial filing fee is paid.” District 
courts are still free to dismiss indi- 
gent suits under § 1915(d) as long as 
they do not require partial fee pay- 
ments beforehand. “The Rule can 
easily be read to permit § 1915(d) dis- 
missal before the plaintiff pays any 
partial fee. If the case is not frivolous, 
then the plaintiff may be granted 
ieaveTo proceed in forma pauperis or 
required to pay the partial filing 
fee.” The court noted Hughes’ 
chances of success on the merits of 
his claim were slim. See: Hughes v. 
City of Albany, 76 F.3d 53 (2nd Cir. 
1996). [Note: This case was decided 
prior to the passage of the Prison Liti- 
gation Reform Act. U 
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AL: Gabel Taylor was shot and 
killed on July 18, 1996, after winning a 
bible knowledge contest. Taylor and his 
killer were comparing their knowledge 
of the bible. When Taylor won his op- 
ponent became angry, left, returned with 
a gun and shot him. 

CA: On August 13, 1996, 27 pris- 
oners were injured in a brawl between 
70 black and Hispanic detainees in the 
Pitchess Detention Center in Castaic. No 
cause was given for the disturbance. 

CA: On June 17, 1996, at 4:30 PM 
a fight between 40 prisoners broke out 
at the minimum security Salinas Valley 
State Prison. Several prisoners suffered 
minor injuries. No cause was given for 
the fight. 

CA: On August 12, 1996, police 
arrested James Ferris, a Chino prisoner 
serving a life sentence for murder, and 
charged him in the bludgeoning death 
of Ostark Youth Training School coun- 
selor Ineasie Baker, whose body was 
found in a landfill. Police claim Ferris 
killed Baker in the prison, then dumped 
the body in the garbage where it was then 
taken from the prison to the landfill. 

CA: On July 15, 1996, federal judge 
George King sentenced former INS 
guard Paina Moeai to 21 months in 
prison for assaulting an INS detainee 
who had escaped from the INS San Pedro 
Detention Center. Upon recapturing the 
escapee, who faced deportation to Cuba, 
Moeai beat the detainee on two occa- 
sions, causing a concussion and bruises. 
Moeai was convicted of violating a 
prisoner’s civil rights. Judge King said 
Moeai’s conduct "calls into question the 
whole system of justice.” 

MA: In August, 1996, Laurence 
Fordham, a Boston business lawyer, was 
disciplined by the Massachusetts Su- 
preme Judicial Court for charging a 
client $50,000 to defend him against a 
drunk driving charge. Fordham said he 
is being punished for working too hard, 
claiming he spent 227 hours preparing 
the defense of Timothy Clark, who w on 
an acquittal. 

NC : The state is preparing to spend 
$75 million in 1997 renting prison space 
in county jails and out of state prisons in 
order to house state prisoners. 

NJ: On May 31, 1996, former 
Somerset County prosecutor Nicholas 


News in Brief 

Bissell was convicted of 30 federal crimi- 
nal charges, among them: fraud, perjury, 
obstruction of justice, abusing the power 
of his office and conspiring to defraud 
the IRS. His wife Barbara was convicted 
on 13 counts. The charges stem from 
the Bissells skimming $146,000 from a 
service station they owned, without the 
knowledge of their business partners. 
Witnesses testified that Bissell threatened 
to plant cocaine in a gas supplier’s car. 
Bissell was also suspended from the prac- 
tice of law by the state supreme court. 

OH: On August 2, 1996, former 
Ohio state prison guards Edward 
Andrade and James Hess were indicted 
on multiple counts of sexual assault and 
battery arising from their molestation of 
female prisoners at the Columbus Medi- 
cal Center, a DOC hospital. 

TX: In June, 1996, DEA chemist 
Anne Castillo was suspended after be- 


ing confronted and admitting filing false 
reports. Castillo reported results on drug 
evidence without conducting any of the 
required tests. She simply fabricated test 
results. Consequently, hundreds of fed- 
eral drug cases in a seven state area may 
be affected. 

WA: Clark County district court 
judge Randall Fritzler was censured by 
the Commission on Judicial Conduct on 
August 12, 1996, for having a consentual 
sexual relationship with a court secre- 
tary. Both were married, but not to each 
other. The commission said the relation- 
ship violated three canons on judicial 
conduct: that judges uphold the 
judiciary’s integrity and independence; 
avoid impropriety and carry out their 
duties diligently and impartially The 
secretary was married- to a Vancouver 
attorney who often appeared before 
Fritzler. ■ 


Right to Witnesses and Court Access Well Established 


federal district court in Kan- 
as held prisoners had a well 
established rights in 1984 to call wit- 
nesses at disciplinary hearings and to be 
free from retaliation for exercising their 
right of access to the courts. Jerry Smith, 
a Kansas state prisoner, had his brief- 
case searched prior to a trip to a state 
court. Before boarding the bus prison 
officials demanded to search the brief- 
case again. Smith refused and they 
confiscated the briefcase. Once Smith ar- 
rived in court he told the judge he could 
not proceed without his legal papers, the 
judge ordered prison officials to produce 
the briefcase. Upon returning to prison 
Smith was placed in segregation and is- 
sued several infractions for disobeying 
an order. Smith was denied witnesses at 
the various hearings, found guilty of all 
charges and sentenced to seven months 
in segregation and the loss of thirteen 
months good time. He filed suit and the 
district court granted summary judgment 
to the defendants. The court of appeals 
reversed at Smith v. Maschner , 899 F.2d 
940 (10th Cir. 1990). [See PLN, Vol. 1, 
No. 3.] This case involves the defen- 
dants’ pretrial motion for summary 
judgment, which the court denied. 

The court held that prisoners have 
a well established right to call witnesses 


on their behalf at prison disciplinary 
hearings and cites numerous cases from 
all circuits holding the same. This case 
will be very useful to anyone litigating 
this issue. "The simple answer to this 
defense is that the prisoner’s right to call 
witnesses in a disciplinary proceeding 
which might result in the loss of good 
time was explicitly established in Wolff 
which was decided in 1974, approxi- 
mately ten years prior to defendants’ 
actions.... Additional research by this 
court has revealed no case holding that 
an inmate’s right to call at least one or 
some witnesses was not clearly estab- 
lished after the holding in Wolff” 

The court gave ample discussion to 
the burden the defendants would face at 
trial in showing that their refusal to call 
Smith’s witnesses was reasonable and 
noted that the prisoner plaintiff does not 
bear the burden of proof on this issue. 

The court rejected the defendants’ 
renewed motion to dismiss the retalia- 
tion claims by noting that the appeals 
court had expressly rejected their claims 
on this issue. Because of the fact dispute 
involved, i.e., the defendants’ denial of 
any retaliation against Smith, a trial was 
required to resolve the matter. See: Smith 
v. Maschner , 915 F. Supp. 263 (DC KS 
1996). ■ 
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Court Okays Disclosure of AIDS Status 

T he court of appeals for the sev- right was well established in 1992. But humane, or efficacious prison adminis- 
enth circuit held that prison of- none of those seventh circuit cases in- tration.” Because other courts have 
facials may casually disclose a prisoner’s volved prisoners. While acknowledging upheld the segregation of HIV positive 
AIDS status to other prisoners and staff that prisoners do retain a right to pri- prisoners, the court held that publicly 
but that denying barber sendees is un- vacy, the court distinguished those cases identifying such prisoners is also con- 
constitutional. Dennis Anderson was an by noting they involved different factual stitutional. 

Illinois state prisoner with AIDS. The issues, usually opposite-sex searches or The court did hold that prisoners 
prison warden told a guard that Ander- surveillance. cannot be punished for their medical sta- 

son had AIDS and the guard in turn told The court stated it could find no cir- tus. In this case, if Anderson was denied 

other prisoners and guards that Ander- cuit court rulings holding prisoners have yard and barber privileges because of his 
son was gay, that they could get AIDS a constitutional right to privacy- in their AIDS infection, the defendants would 
from him and should stay away from medical records. “Now, even if there is not be entitled to qualified immunity, 
him. The same guard also denied Ander- no such right, we can assume that cer- Anderson based his barber claim, at least 
son barber and yard privileges because tain disclosures of medical information in part, on an Illinois statute that states 
of his AIDS status. Anderson filed suit or records would be actionable under the that all prisoners would be provided with 
claiming the defendants had violated his cruel and unusual punishments clause of access to barber facilities. Anderson 
federal and state right to privacy, includ- the Eighth Amendment rather than the claimed denial of barber access violated 
ing the Illinois AIDS Confidentiality due process clause of the Fourteenth. If his due process rights. Thus, the source 
Act, 410 ILCS 305, by revealing that he prison officials disseminated humiliating of his right to a barber was a state stat- 
was infected with AIDS. He also claimed but penologically irrelevant details of a ute he was seeking to enforce in federal 
violation of his rights to due process and prisoner’s medical history, their action court. The court held that on remand the 
equal protection concerning the barber might conceivably constitute the inflic- district court would have to determine if 
and yard incidents. The defendants filed tion of cruel and unusual punishment; Sandinv. Conner , 115 S.Ct. 2293 (1995) 
a motion to dismiss, claiming they were the fact that the punishment was purely would allow the viability of this claim, 
entitled to qualified immunity. The dis- psychological would not excuse it.” The See: Anderson v. Romero , 72 F.3d 518 
trict court denied the motion holding court noted that other forms of disclo- (7th Cir. 1995).H 
there were not enough facts in the record sure, such as a tattoo or brand or making 
to determine whether the defense of im- the prisoner wear a sign disclosing their 
munity was valid. The defendants AIDS status would likely be unconstitu- 
appealed and the seventh circuit reversed tional as would revealing the prisoner’s 
in part and affirmed in part. AIDS status if it exposed them to a 

Anderson died during the pendency greater risk of attack from other prison- 
of the appeal and his estate was substi- ers. 

tuted as the plaintiff. The court noted In holding the defendants were en- 
that because this was a motion to dis- titled to immunity for their actions the 
miss it would assume all the facts court stated that even if prisoners did 
pleaded in Anderson’s complaint were have a right to confidentiality in their 
true. The court discusses the right to medical records it did not follow they had 
privacy and the doctrine of qualified a right to conceal their HIV status. “Nei- 
immunity. Government officials are en- ther in 1992 nor today was (is) the law 
titled to qualified immunity from money clearly established that a prison cannot 
damages unless a plaintiff can show the without violating the constitutional rights 
rights they claim were violated were of its HIV positive inmates reveal their 
clearly established at the time of the vio- condition to other inmates and to guards 
lation. The immunity test is an objective in order to enable those other inmates 
one that focuses only on the right in- and those guards to protect themselves 
volved, “proof of spite does not nullify a from infection.” The court rejected the 
defense of immunity.” The court held argument by the Lambda Defense Fund, 
that the defendants’ spitefulness in dis- who filed an amicus brief, that universal 
closing Anderson’s AIDs status was precautions, whereby everyone who may 
irrelevant to their immunity defense of be infected is treated as if they were, is 
whether the law was clearly established the best way to deal with AIDS infec- 
in 1992 that revealing a prisoners’ AIDS tion. The court accurately noted “The 
status would be unlawful. constitution rarely requires The best....’ 

The court cites extensive cases that The Eighth Amendment forbids cruel 
hold that people have a right to privacy and unusual punishments; it does not 
in their medical records and that this require the most intelligent, progressive. 
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The Fundamental Right of Self-Defense in Prison 


[Editor's Note: In 1994 the court 
of appeals for the seventh circuit de- 
cided Rowe v. DeBruyn. 17 E3d 1047 
(7th Cir 1994) which held that an Indi- 
ana state prisoner had no constitutional 
right to self-defense in prison. The case 
arose after the plaintiff was infracted 
and punished for * fighting ’ after he 
warded off an attempted rape by an- 
other prisoner As the dissent made 
clear in that case, the ruling stands for 
the prospect that prisoners must sub- 
ject themselves to victimization at the 
hands of other prisoners and be left with 
no recourse from a state that fails to 
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protect them or allow them to protect 
themselves. PLN subscriber Robert 
Nelson analyzes Rowe in the following 
article. He will receive a complimentary 
one year subscription to PLN for his well 
written article .] 

For you now it remains to rival what 
they have done and, knowing the secret 
of happiness to be freedom and the secret 
of freedom a brave heart, not idly to stand 
aside from the enemy's onset. 

-- Pericles’ Funeral Oration, 
Thucydides (431 B.C.) 


S elf preservation is probably the 
most basic and tyrannical of all 
human instincts. Thomas Jefferson ob- 
served that “the earth belongs to the 
living.” Thus, self defense is the right to 
survive. “If a legal system is to uphold 
the right to life, there must be a liberty to 
use force for the purpose of self defense.” 
[A. Ashworth, Self Defense and the 
Right to Life, 34 Camb L.J. at 283 
(1975).] 

President Franklin Roosevelt sub- 
scribed to the Jeffersonian school of 
thought. On January 6, 1941 in his an- 
nual address to Congress, i.e., the 
renowned “Four Freedoms” speech, 
F.D.R. expounded upon imperilment to 
the democratic way of life .... The “four 
essential human freedoms” consisted of 
(1 ) freedom of speech and expression; (2) 
freedom to worship god; (3) freedom from 
want, and (4) freedom from fear. 


“Every person, including an incar- 
cerated felon, has the right to be free from 
the fear of offensive bodily contact and 
to be free from actual offensive bodily 
contact ... Every person has the right to 
protect himself against an assault by an- 
other.” [John W. Palmer, Constitutional 
Rights of Prisoners (4th Ed. 1991).] 

Recently, the United States Court of 
Appeals for the Seventh Circuit wrote 
two more chapters in the erosion of the 
United States Constitution. In Rowe v. 
DeBruyn, 17 F.3d 1047 (7th Cir. 1994), 
cert, denied 115 S.Ct. 508 (1994); the 
court held that there is no federal con- 
stitutional right to self defense, either in 
or out of prison, as a matter of substan- 
tive due process [See PLN , Vol. 5, No. 
7]. Shortly after, in Gibbs v. Franklin, 
18 F.3d 53 1 (7th Cir. 1994), vacated and 
remanded. 63 USLW 3291, 1994 WL 
286921 (10-11-94), in a patently obvi- 
ous attempt to quell the influx of eighth 
amendment failure to protect claims re- 
sulting from the reprehensible Rowe 
decision, the court upheld a jury instruc- 
tion that prison guards are not 
constitutionally required to protect pris- 
oners from prisoner on prisoner violence 
if it is not “easy” for them to do so .... 

In its holding, the court in Rowe 
cites a case from the sixth circuit, White 
v. Arn, 788 F.2d 338 (6th Cir. 1986), cert, 
denied, 480 US 917 (1987), as authority 
for its position. White holds that a mur- 
der defendant did not have a 
constitutional right of self-defense 
founded in the eighth, ninth or fourteenth 
amendment. 
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Self-Defense (continued) 

The Rowe decision violates the 
United States supreme court holding in 
John Bad Elk v. United States, 177 U.S. 
529 (1900). Bad Elk dealt with the mur- 
der of a policeman who had attempted 
to effectuate an illegal arrest. The court 
held: ‘When a person being without 
fault, is in a place where he has a right 
to be, is violently assaulted, he may, with- 
out retreating, repel force by force, and 
if, in the reasonable exercise of his right 
of self defense, his assailant is killed, he 
is justifiable.” (Emphasis added) (cita- 
tion omitted). 

In People v. Eisenberg, 72 Mich 
App 106 (1976) the Michigan Court of 
Appeals cited Bad Elk and observed that: 

- " The right to resist an unlawful arrest, 
however, is merely one aspect of self 
defense. An unlawful arrest is nothing 
more than an assault and battery against 
which the person sought to be restrained 
may defend himself as he w ould against 
any other unlawful intrusion upon his 
person or liberty.” (Emphasis 
added)(citation omitted). 

How is it not evident to the Sixth 
and Seventh federal j udicial circuits that 
95 years ago, when the U.S. supreme 
court spoke of “the right of self-defense,” 
in Bad Elk that very judicial pronounce- 
ment was clearly proposed to allude that 
self-defense is an inalienable right? It 
does not require an LL.D to arrive at this 
determination. Nor does it require an 
LL.D to conclude that in Eisenberg when 
the Michigan Court of Appeals held that 
a person may defend himself against an 
illegal arrest “as he would against any 
other unlawful intrusion upon his per- 
son or liberty” the court was invoking 
the protections of the fourteenth amend- 
ment. 

In United States v. Pan ter, 688 F.2d 
268 (5th Cir. 1982), the fifth circuit 
noted: “The right to defend oneself from 
a deadly attack is fundamental.” Id. at 
271. In Berrier v. Egeler, 583 F.2d 515 
(6th Cir. 1978), the sixth circuit held that 
“self defense ... is the right of every per- 
son.” Id. at 520, In United States v. 
Peterson, 483 F.2d 1222 (DC Cir. 1973), 
the D C. circuit referred to “the right of 
self-defense” as being “the law of neces- 
sity.” Id. at 1229. In United States v. 
Heliczer, 373 F.2d 241 (2nd Cir 1967), 


the second circuit acknowledged “the 
right of self-defense.” Id, at 248, Over a 
fifteen year period the D.C. circuit and 
three other circuits encompassing nine 
states recognized the right of self defense. 

The seventh circuit in Bowers v. 
DeVito, 686 F.2d 616 (7th Cir. 1982), 
stated “there is no constitutional right to 
be protected by the state against being 
murdered by criminals or madmen.” Id, 
at 618. The right to self-defense is the 
right to live. “Indeed, on practical 
grounds a liberty to use force in self-de- 
fense is essential if members of society 
are not to be put at the mercy of the strong 
and unscrupulous.” A. Ashworth, Self 
Defense and the Right to Life , 34 Camb. 
L.J. at 282 (1975). The right of self- 
defense predates written law and is 
essential to self-preservation. “There is 
no dispute that ^elf-defense historically 
is one of the primary justifications for 
otherwise unlawful conduct.” Martin v. 
Ohio, 480 U.S. 228(1987). 

“ .... It is uncontradicted that self- 
defense may exist on appearances, 
whether accurate in fact or not, which 
would lead a man of ordinary prudence 
to conclude that the taking of steps in 
self-defense was necessary.” Griffin v. 
Martin, 785 F.2d 1172, 1173 (4th Cir. 
1986). 

It would not be amiss to point out 
that “....We must be mindful 4 Congress 
in enacting criminal statutes legislates 
against a background of Anglo-Saxon 
common law....’ Part of this common 
law is the doctrine of self-defense.” 
Panter, supra, quoting United States v. 
Bailey, 444 US 394 n. 11 (1980). At 
common law, assault was, “an unlawful 
setting upon one’s person.” Chase, 
Blackstone’s Commentaries, 4th ed., 
page 675 (1914). American law was 
derived from English common law, ac- 
cording to the first amendment to the 
U.S. constitution. Under English com- 
mon law: “...self-defence, therefore, as 
it is justly called the primary law of na- 
ture, so is not, neither can it be in fact, 
taken away by the law of society.” 2 H. 
Broom, Commentaries on the Laws of 
England, w ith notes by William Wait 3 
(1875). Self defense then is the right to 
survive, without a right to self defense 
all other rights recognized under the U.S. 
constitution are illusory. 

Simply because self-defense is not 
enumerated under a constitutional 
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amendment does not make it any less of 
a fundamental right. See Amendment 
IX. “Bill of Rights presumes the exist- 
ence of a substantial body of rights not 
specifically enumerated but easily per- 
ceived in the broad concept of liberty and 
so numerous and so obvious as to pre- 
clude listing them.” [Story, 
Commentaries on the Constitution of the 
United States (1833).] 

The U.S. supreme court, in select- 
ing which of the Bill of Rights to 
incorporate in the fourteenth amendment 
due process clause looks for either “prin- 
ciples of justice so rooted in the tradition 
and conscience of our people as to be 
ranked as fundamental,” and therefore 
“implicit in the concept of ordered lib- 
erty” Palko v. Connecticut , 302 US 3 19 
(1937), or for principles that are “basic 
to our system of jurisprudence.” In Re 
Oliver , 333 U.S. 257 (1948). Conse- 
quently, the supreme court has 
recognized a number of rights, none of 


W elcome to another issue of 
PLN . As the holiday season 
approaches readers might want to con- 
sider purchasing gift subscriptions of 
PLN fox friends and relatives. PLN con- 
tinues to be reader supported and 
increasing our circulation is the only way 
we can significantly reduce our per is- 
sue costs. 

We apologize for the delay in get- 
ting the October issue out. We had a 
computer problem that held things up. 

In the past our “News in Brief' col- 
umn (which I put together) and the “A 
Matter of Fact” column (which Dan puts 
together) have often contained items not 
directly related to prisons, such as po- 
lice corruption, national economic 
statistics, etc. In an effort to make more 
room for other stories we are going to 
tiy r to shorten those columns by sticking 
to a narrower, prison focus. This pre- 
sented something of a dilemma in that 
we believe prison issues cannot be sepa- 
rated from the larger economic and 
political picture. Police corruption il- 
lustrates why many are in prison as does 
widening economic status. That is why 
we frequently mention other publications 
that, while not directly prison related. 


which are specifically enumerated in the 
U.S. constitution, e.g., abortion, mar- 
riage, contraception, overseas travel, 
protection against bodily intrusions, fam- 
ily relationships, procreation, and the 
upbringing and education of children. Is 
self-defense any less of a fundamental 
right? 

“I believe it is a natural right and 
principle of life for all people to defend 
themselves ... Self-Defense is a natural 
right and no one can take that away from 
you.” Mumia Abu Jamal, Revolutionary 
Journalist. 

How the sixth and seventh circuits 
can reconcile the White and Rowe deci- 
sions, which go against the supreme 
court ruling in Bad Elk and subsequent 
supreme court decisions concerning sub- 
stantive due process is beyond 
comprehension. The Rowe court held 
that “DOC’s policy to deny a prisoner 
the right to raise it [self-defense] as a 


From the Editor 

by Paul Wright 

may be of interest to our readers. We 
are also going to try to run more articles 
dealing with the political economy of 
prisons. 

Almost every month PLN gets at 
least one letter from a reader somewhere 
stating that prisoncrats have censored a 
given issue of PLN: Most of the time 
PLN receives a copy of the censorship 
notice from the prison mailroom in ques- 
tion, which is what is supposed to happen 
since supreme court rulings have held 
that both the sender and intended recipi- 
ent of publications are entitled to appeal 
censorship decisions by prison employ- 
ees. However, many times PLN does not 
receive copies of the censorship notice 
from the prisoncrats, especially in Wash- 
ington, North Carolina and Florida. PLN 
has, since its inception, always chal- 
lenged all attempts at censorship. We 
are usually successful at resolving the 
problem through administrative appeals. 
If that does not succeed we encourage 
our readers to file suit and we will do 
our best to find counsel to assist in the 
litigation. The main thing is that we 
know the censorship is occurring. Even 
if the reader in question doesn’t plan to 
do anything about it PLN will still ap- 


complete defense is reasonably related 
to legitimate penological interests. The 
policy purportedly advances prison se- 
curity by discouraging all physical 
violence against inmates. It acts as a di- 
dactic by warning prisoners that violence 
against another inmate is a unilaterally 
condemned and perpetually sanctionable 
violation of prison rules.” 

“Self-defense is not violence, it is 
intelligence.” Malcolm X. 

Jailhouse lawyers should not allow 
the Rowe decision to dissuade them from 
pursuing a Section 1983 or Bivens claim 
alleging a fourteenth amendment right 
of self-defense was violated. The Bad 
Elk ruling makes clear the right of self- 
defense is fundamental. In Perrin v. 
Anderson, 784 F.2d 1040, 1045 (10th 
Cir. 1986) the court held that a self-de- 
fense claim in a civil case is not 
functionally different from a self-defense 
claim in a criminal case. ■ 


peal (we have encountered the situation 
in some states, especially in Florida, 
where PLN is censored yet the subscrib- 
ers involved fear appealing the matter 
themselves. In one case even after PLN 
successfully appealed the matter the pris- 
oner in question said he didn’t want to 
get ~PLN despite the Florida DOC head- 
quarters stating it was a permitted 
publication). If your PLN subscription 
is being censored for any reason please 
let us know about it and be sure to send 
copies of all documentation involving the 
censorship so we can attempt to resolve 
the matter. 

In the past Texas readers have in- 
quired whether they can send PLN sealed 
“media mail.” PLN is duly listed in the 
Gale Directory of Broadcast Publica- 
tions, on page 445. This meets the TDCJ 
requirement that publications be listed 
in Gale’s in order to receive media mail. 

In July the PBS program Freedom 
Speaks came to Washington to interview 
me for a show they were putting together 
on prisoner rights. The show began to 
air nationally in October of this year. 
PLN was featured as the lead in for the 
show which kind of set the tone for the 
free speech behind bars segment. The 
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Editorial (continued) 

weekly show focuses on first amendment 
issues in different contexts. The episode 
I was interviewed on was very good, dis- 
cussing prison publications, bans on 
media access to prisoners, the RFRA and 
more. It has a panel discussion on the 
issues. One panelist was Peter Sussman, 
the co-author, with former federal pris- 
oner Danny Martin, of Committing 
Journalism. While the program airs na- 
tionally it does not appear on all PBS 
stations (it doesn’t air in Western Wash- 
ington). Anyone desiring more 


[Editors ’ Note: The author submit- 
ted this manuscript in May of 1996. 
Because of our article backlog and space 
limitations we are only now printing it. 
The issues outlined in this article , how- 
ever ; have since received coverage in the 
mainstream press. We regret not pub- 
lishing the article sooner. ] 

P rior to 1987, the California De- 
partment of Corrections (CDC) 
had a policy which segregated alleged 
members of rival prison gangs and 
groups while assigned to the Security 
Housing Unit (SHU) exercise yard. This 
policy was designed to minimize 
prison violence, and based on the 
available statistics, this was an effec- 
tive policy. But 1987 marked a 
change in this policy when New 
Folsom State Prison partially inte- 
grated the SHU exercise yard. This 
partial integration resulted in a sig- 
nificant increase in prison violence. 

It wasn’t until 1988 that the inte- 
gration became complete. Corcoran 
State Prison forced all rival groups to- 
gether on the same exercise yard, and 
this resulted in a dramatic and rapid in- 
crease in prison v iolence. Corcoran was 
averaging 2-4 assaults a day. 

At that time, most of us didn’t un- 
derstand what was happening, but those 
of us who have been very active in the 
Prisoner Rights Movement knew some- 
thing was not right about this change of 
policy, especially considering that the 
policy had always proven to be effective 


information about the program should 
contact. Freedom Speaks, 1207 18th Ave. 
South, Nashville, TN 37212. (615) 321- 
9588. Or e-mail them at: 
speak@fac.org. 

For sometime now Dan and I 
have wanted to increase PLN's size 
to 28 pages. We haven’t been able to 
do so because PLN can’t afford it, we 
are struggling just to meet daily operat- 
ing costs. Right now we are working 
on selling ads to subsidize this ex- 
pansion as well as our daily operating 
costs. To print a 28 page issue we 
need at least 2 pages of paid ads. 


Whenever we have that many ads we will 
run a 28 page issue, when we don’t we 
will run a 24 page issue. If you know of 
anyone who might be interested in 
advertising in PLN please let them 
know about us or send us their ad- 
dress and we will contact them. 
PLN 9 s complete ad rates are available 
on request with an BASE. Our rates 
are very affordable, only $300 for a 
full page ad, with discounts for mul- 
tiple ads. Smaller size ads are. of 
course, cheaper. Enjoy this issue of 
PLN and please encourage others to 
subscribe. ■ 


The Pelican Bay Factor 

by Abdul Olugbala Shakur 

and logical. The answer was simple: To 
intentionally increase prison violence 
among alleged members of rival prison 
groups. 

We then realized that the CDC was 
using us as a means to develop the pro- 
paganda (and statistics) to justify the 
construction (and over $200 million 
price tag) of Pelican Bay State Prison. 
Take note, the CD.Cjustification for Peli- 
can Bay is rooted in two primary 7 criteria: 

1 ) To isolate the so-called worst of the 
worst w ho have proven too violent to be 
held within other prisons; 2) To mini- 
mize prison violence. 

The CDC reported an increase in 
prison violence to the media on a num- 
ber of occasions betw een 1987 and 1990. 
But the CDC intentionally neglected to 
tell the public that it was their policy 
(both in practice and intent) which was 
responsible for the rapid increase in 
prison violence. 

There are two other factors that must 
be considered. In 1987 the CDC imple- 
mented the “shoot to kill” policy and in 
1988 they changed their w eapon/ammu- 
nition to a new bullet that was designed 
to blow up in a prisoner’s body - a guar- 
anteed kill! 

These changes at New Folsom and 
Corcoran were not only a prelude to Peli- 
can Bay, but were specifically designed 
to justify and add credence to the CDC 
campaign to build a control unit prison. 

If there’s any doubt in your mind to the 
allegations, ask yourself, “Why did the 
CDC integrate the rival prison gangs and 


groups, knowing that violence would 
surely result?” They were not being pres- 
sured by local/state politicians, a court 
order or the public to integrate the exer- 
cise yards. So what was the CDC’s 
motivation? 

The CDC knew 7 without a doubt that 
by integrating the SHU exercise yards 
all hell w ould break loose. So why would 
the CDC implement a shoot to kill policy 
at the same time the forced integration 
policy was being implemented, and then 
introduce a new weapon that was de- 
signed to facilitate the “kill” portion of 
the shoot to kill policy? 

Based on official reports, in a five 
year period the CDC murdered 27 
prisoners, and at least seven were mur- 
dered on the integrated SHU yards at 
Corcoran State Prison, and five on the 
SHU yard at New r Folsom. Compare 
this to the rest of the country, where 
during this same five-year period 
there were a total of seven prisoners 
murdered by prison guards in all 
other states combined. 

Pelican Bay State Prison, home of 
the worst of the worst, was born out of 
the blood of murdered prisoners as a di- 
rect result of CDC policy changes which 
were intended to raise the level of vio- 
lence and bloodshed. Pelican Bay cost 
more than its $200 million price tag. It 
cost the lives of at least a dozen pris- 
oners who were murdered by the 
CDC in order to promote their po- 
litical agenda. ■ 
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Notes from the Unrepenitententiary 


I ’ve been thinking a lot about 
Attica, as we pass the 25th anni- 
versary of the rebellion and the massacre. 
Remembering how the courage of the 
men of D Yard transformed all our sor- 
row and anger at the assassination of 
George Jackson into energy, struggle and 
hope. Remembering the inspiration of 
seeing unity built, combating the divi- 
sions of race and class the state normally 
feeds on. Remembering how we hoped 
against hope, argued against unreason 
that the brutal assault would not come. 
Remembering the demand of the broth- 
ers, spoken by L.D. Barkley, that "we 
are men, we are not beasts, and we don’t 
intend to be driven or beaten as such.” 

Attica was a rebellion against all 
odds — a message written in blood: hu- 
man dignity will not allow itself to be 
crushed. A slogan the Vietnamese used 
in fighting for their national liberation 
and independence — "the spirit of the 
people is greater than the man’s tech- 
nology” — came alive inside the walls 
of D Yard. For almost five days a coop- 
erative, peaceful, democratic society 
existed in D Yard, while the prisoners 
held power. The demands were so ba- 
sic, and the administrations’ 
long-standing refusal to meet them so 
clearly inhumane, that public support 
grew quickly around New York State. 
The police guns were held at bay for 
awhile by the stark morality of the broth- 
ers’ stand. 

But only for awhile. As ever, when 
confronted with a just struggle of the 
oppressed, the government fired back 
with massive, brutal murder, killing 
nearly 40 prisoners along with some of 
the hostage guards the prisoners had 
protected. And then, after the assault 
itself, L.D. Barkley and other leaders 
were murdered in cold blood, while oth- 
ers were tortured with burning cigars and 
savage beatings. Stripped naked, 
chained, beaten to the ground and forced 
to crawl through the mud — the broth- 
ers received the government’s response 
to their demands to be treated as humans. 

In the aftermath, as the Attica broth- 
ers fought (successfully) through charges 
of murder designed to punish them fur- 
ther for the rebellion, Attica inspired 
thousands of prisoners throughout the 
country to rise up and demand their hu- 

Prison Legal News 


by Laura Whitehorn 

man rights. At the same time, a move- 
ment of support for the brothers grew. 
In that period, we had two main slogans: 
"Attica is All of Us” and "Attica Means 
Fight Back.” These slogans couldn’t 
quite capture the depth to which Attica 
shook U.S. society, nor how the inspira- 
tion of that struggle for human dignity 
will continue always to light the path of 
resistance. 

I thought about "Attica Means Fight 
Back” last October, when Congress re- 
fused to adjust the racist, disproportionate 
sentences for crack as opposed to pow- 
der cocaine, and prisoners throughout the 
federal system fought back. As in NY 
State in 1971, we recognized that no one 
on the outside would take up the respon- 
sibility to protest the attack on our human 
rights — we prisoners had to do it our- 
selves. Unlike NY State in 1971, there 
was no sympathetic public response to 
the October federal prison rebellions. 

At least two Attica Brothers, now r 
released from prison, remember Attica 
every day by working to help prisoners 
and defendants trying to stay free. Akil 
Al-Jundi and Frank "Big Black” Smith 
both work in NY on prisoners’ cases. Big 
Black is the one who said "Wake up — 
because nothing comes to a sleeper but a 
dream ” Those of us inside need to w ake 
up to the need for unity-to fight racism 
and the other divisions that hurt our abil- 
ity to stand up together for our dignity. 
And I think we need to find a way to w ake 
up all those people out there w ho dream 
that locking up more and more people 
will solve the problems of violence and 
crime — problems that come NOT from 
the oppressed but from the very nature 
of this capitalist system. We need to make 
them understand that w hat they are lock- 
ing up and destroying is, in the end, their 
own humanity, their own souls. 

The U.S. should be held accountable 
for its human rights violations. The 
massive long-term incarceration of huge 
numbers of oppressed people is one of 
these abuses. Holding more than 100 
political prisoners — in a country that 
claims to have no political prisoners — 
is another. Others are daily reported in 
the newspapers — from the U.S. army 
teaching brutal counterinsurgency tech- 
niques ("Army Instructed Latins on 
Executions, Torture,” Washington Post , 


9/21/96), to the CIA dealing crack in 
L.A. to fund the illegal "contra” forces 
in Nicaragua. It’s not in the past, not 25 
years ago, it’s happening now. It’s in 
violation of international law. The U.S. 
government is the real criminal, the in- 
ternational outlaw. We prisoners, who 
experience these human rights abuses 
every day, can help expose U.S. crimes 
to the rest of the population. Attica is 
all of us. Attica means fight back. ■ 

Prison Tragedy 
Results in Settlement 

A 28 year old ex-convicted mur- 
xxderer, Troy Christian, (who was 
released from prison in March 1993 at 
24), received a $1.5 million settlement 
for being permanently disabled, both 
mentally and physically, due to Califor- 
nia Correctional Facility (CCF) and the 
California Medical Facilities (CMF) in- 
adequate treatment and negligence. 

Davey, who entered prison in De- 
cember 1989 following a conviction for 
second-degree murder in the stabbing of 
a friend, was with tw^o others at the time 
and he reportedly did not wield the knife. 
Davey had a history of emotional prob- 
lems and suicidal tendencies, which the 
authorities ignored. 

While in prison, Davey was as- 
saulted. According to papers filed in 
Sacramento federal court by Davey ’s 
mother, Alice Harris, in January 1990, 
he appeared "intense” and "anxious” and 
pleaded w ith authorities to be seen by a 
doctor. One hour later Davey was found 
hanging by a sheet tied to an air vent in 
his cell. After 3 weeks in a coma at Vaca 
Valley Hospital (WH) his condition and 
quality of treatment improved only to 
take a turn for the worse when the treat- 
ing physician departed. From that point 
on Davey’s condition deteriorated even- 
tually leaving him in a paralyzed state. 

Now the taxpayers of California will 
shell out $ 1.5 million to Davey’s mother, 
who must take $500,000 to pay her at- 
torneys; $92,5 1 1 to cover the suits costs; 
$107,500 to satisfy Medi-Cal and Medi- 
care liens and $2,500 reserve for final 
expenses. ■ 

Source: Sacramento Bee 
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I Prison Litigation Reform Act News j 


Overview 

by the National Prison Project 

[Editor’s Note: In the July, 1996, 
issue o/PLN we reported enactment of 
the Prison Litigation Reform Act (PLRA) 
into law. The PLRA was aimed at sub- 
stantially reducing prisoners ’ ability to 
petition the courts as well as eliminat- 
ing the courts ’ power to correct 
constitutional violations when found. 
Ironically, since the PLRA s passage in 
April of this year there has been a veri- 
table explosion of prison litigation as 
court's interpret its application to pro 
se prisoner litigation as prison officials 
across the country rush to vacate long 
standing consent decrees and injunc- 
tions. 

Beginning with this issue ofPLN we 
will report all PLRA cases shortly after 
they are published in order to keep PLN 
readers better informed on this new and 
developing area of prison law. To avoid 
confusion we will generally report PLRA 
cases as they are published in the ad- 
vance sheets. Readers are encouraged 
to keep us posted on unpublished PLRA 
rulings that may be of interest to a na- 
tional audience. The following PLRA 
summary was written by the National 
Prison Project and is current as of Au- 
gust 29, 1996.] 

S ince the Prison Litigation Re- 
form Act (PLRA) was passed on 
April 26, 1996, there has been consider- 
able activity in the courts and plaintiffs 
have been contesting the Act’s constitu- 
tionality with some success. There have 
been two written decisions holding one 
particularly objectionable provision un- 
constitutional, and good orders and 
opinions have been issued interpreting 
PLRA to limit its reach. On the other 
hand, there have been two bad decisions 
terminating long-standing consent de- 
crees in New York and South Carolina. 
However, even in these cases, the termi- 
nation of relief has been stayed. 

Termination 

PLRA requires that all injunctive 
relief be stayed after 30 days if the judge 


has not ruled on a motion to terminate 
the relief. Two judges in Michigan 
(Hadix and U.S. v. Michigan) have is- 
sued decisions striking down the 
automatic stay provisions. The orders 
in Michigan said that the provisions of- 
fend the requirement of separation of 
powers and deprive plaintiffs of due pro- 
cess. In Carty v. Farrelly, (US Virgin 
Islands) a district judge issued an order 
without opinion refusing to give effect 
to the stay provisions. In an Iowa case, 
Gavin v. Ray, the judge also refused to 
stay prospective relief, saying on the 
record that he supported the view of 
Judge Feikens in Michigan. 

On the other hand, there have been 
two bad decisions regarding PLRA pro- 
visions which allow defendants to move 
to terminate all existing decrees unless 
they include certain specific findings. 
Few existing litigated decrees, and es- 
sentially no consent decrees, contain 
those findings. In a decision in South 
Carolina, the judge rejected a separation 
of powers argument and threw out the 
consent decree in Plyler v. Moore. Sub- 
sequently, he granted plaintiffs a stay of 
the dismissal on the ground of irrepa- 
rable harm, although he explicitly did 
not find that plaintiffs had a probability 
of success. Plaintiffs have appealed the 
case to the Fourth Circuit. 

In New York (Benjamin v. 
Jacobson ), Judge Baer issued a 52-page 
decision on July 23 upholding the 
PLRA’s termination provision. In so 
doing, he terminated consent decrees in 
seven different cases involving Rikers 
Island and 16 other jails in New York 
City, saying the court lacked the record 
on which to make the findings that would 
be necessary to allow the relief to remain 
in effect. He denied the plaintiffs’ re- 
quest to postpone a decision pending an 
opportunity to create a factual record 
necessary to make such findings. In his 
decision, Judge Baer rejected arguments 
that the Act violated the separation of 
powers and denied equal protection, 
though he did acknowledge that Con- 
gress exhibited "significant animosity” 
toward prisoners in the debate leading 
to the enactment of PLRA. On August 
27, the 2nd Circuit granted plaintiffs’ 


motion for a stay of the judge’s order. 
The appeal against the order will prob- 
ably be heard in November. 

The Department of Justice originally 
filed a brief in this case finding the Act 
constitutional but only by construing it 
in some ways that provided for a reason- 
able flexibility in interpretation. 
However, after being criticized for their 
opinion by a group of primarily Repub- 
lican Senators, they filed a 
"supplemental” brief backing away from 
part of their original opinion. 

Special Masters 

PLRA limits the powers of Special 
Masters, limits their fees, and requires 
an elaborate appointment process that 
gives defendants a veto power. In two 
cases in California (Coleman v. Wilson 
and Gates v. Gomez) Judge Karlton 
found that: (1) the appointment of a spe- 
cial master is not "relief’ within the 
meaning of the statute and so special 
master provisions are not applicable to 
masterships created before passage of the 
Act; (2) a "mediator” whose appointment 
was a "creature of an agreement between 
the parties” and whose powers and du- 
ties resemble and overlap with, but differ 
from, a Rule 53 master, is not subject to the 
special master provisions of the PLRA. 

Also in California, in Madrid v. 
Gomez, Judge Henderson found that the 
appointment of a special master is not 
"prospective relief” so the special mas- 
ter provisions are inapplicable to 
masterships created before passage. 

In Arizona, Judge Muecke issued an 
Order in Casey v. Lewis finding that the 
appointment of a special master is not 
prospective relief and that, consequently, 
the automatic stay provisions of the 
PLRA are not applicable to a motion to 
modify an appointment. The Ninth Cir- 
cuit subsequently refused defendants’ 
request for mandamus to give effect to 
PLRA by terminating the Special Mas- 
ters appointment. 

Attorneys’ Fees 

PLRA limits the work that can be 
compensated and limits the rate to 150% 
of the rates in federal criminal cases. 
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Judges in Michigan (Hadix v. Johnson) 
and South Carolina (Alexander S. v. 
Brooks Boyd) found that the PLRA’s at- 
torneys’ fee provisions are inapplicable 
to work performed before passage of the 
Act, and similar recommendations were 
made by magistrate judges in Michigan 
(Miller-Bey v. Stiller) and California 
(Anderson v. Kem). Their decisions did 
not address the question of the applica- 
bility of the provisions to work 
performed after passage. A decision in 
Nebraska (Weaver v. Clarke) also found 
the attorneys’ fees provisions were not 
retroactive and awarded fees in a case 
about second hand smoke where “Plain- 
tiff established a presumptive violation 
of the Eighth Amendment [at the hear- 
ing on his request for a preliminary 
injunction]. Clearly the implementation 
of the smoking ban came about as a re- 
sult of the order which put Defendants 
on notice that continuance of their past 
practice was obdurate. Consequently... 
the requested attorney’s fee was directly 
and reasonably incurred in proving an 
actual violation of the plaintiff’s 
rights....” 

Other 

In other states there have been 
moves to terminate consent decrees and 
settlement agreements, make changes to 
the duties and compensation of Special 
Masters, and limit attorneys fees. These 
cases are still at the briefing stage and 
orders and opinions have not been re- 
leased. ■ 

[Note: The following is PLN & case 
summary of PLRA rulings .] 

Filing Fee Requirement 
Not Retroactive 

T he court of appeals for the tenth 
circuit held that the Prison Liti- 
gation Reform Act (PLRA) did not have 
retroactive effect as applied to filing fees 
for indigent litigants. David White, a 
Colorado state prisoner, filed suit after 
he was denied access to a jail law library 
for more than two hours per week. The 
district court granted him In Forma 
Pauperis (IFP) status and White com- 
menced the suit which was later 
dismissed on a motion for summary 
judgment. 

On May 24, 1995, White filed his 
notice of appeal and motion for IFP sta- 


tus in the district court in order to pro- 
ceed on appeal. The district court denied 
the IFP motion, holding the appeal was 
not in good faith. White appealed and 
the tenth circuit granted his IFP motion. 

In doing so the court acknowledged 
its handling of the IFP motion was gov- 
erned by the PLRA. "‘Our review of the 
Act leads us to conclude the amendments 
to 28 U.S.C. § 1915 do not apply when, 
as in this case, the prisoner/appellant 
filed his notice of appeal before April 26, 
1996, the date president Clinton signed 
the Act into law. We therefore apply the 
law in effect prior to April 26, 1996, and 
consider whether Mr. White has demon- 
strated a financial inability to pay the 
required filing fees and the existence of 
a reasoned, non-frivolous argument on 
the law and facts in support of the issues 
raised on appeal.” 

The court held that White had met 
this burden and granted his IFP motion. 
Turning to the merits the court held that 
summary judgment was properly granted 
to the defendants. See: White v. Gregorys 
87 F.3d 429 (10th Cir. 1996). ■ 

Louisiana Prison System Back 
Under Court Supervision 

T he court of appeals for the fifth 
circuit affirmed a district court 
order which vacated a prior order termi- 
nating the court’s jurisdiction over a 
consent decree governing the Louisiana 
prison system. In doing so the appeals 
court held that the Prison Litigation Re- 
form Act (PLRA) was not triggered as 
no prospective relief had yet been ordered 
by the lower court. In 1971 Louisiana 
state prisoners began a class action suit 
challenging overcrowding, brutality, in- 
adequate medical care and numerous 
other conditions of their confinement. 
Since then the case has been going up 
and down the court system. Eventually 
the case was resolved by a consent de- 
cree that settled the problems raised in 
the suit. Signed in 1983 the consent de- 
cree automatically expired in 1989 but 
was extended several times after that by 
the district court. 

Over a several year period the dis- 
trict court, on the LA DOC’s motion, 
modified the decree seven times. In 1995 
the court held a hearing which reinstated 
nine LA prisons, previously released 


from the decree, to court supervision to 
ensure they complied with decree provi- 
sions on overcrowding. The main causes 
of the renewed overcrowding were an 
increasing prison population at or near 
the capacity authorized by the decree and 
no plans by the state to increase bed 
space. 

The state responded by filing a pe- 
tition for mandamus contending the 
district court exceeded its authority by 
modifying the decree. The district court 
filed a formal response to the DOC’s 
mandamus petition because of “the seri- 
ous misrepresentations and misleading 
statements set forth in the [Department’s] 
petition and the glaring omissions of rel- 
evant portions of the record ...” The 
appeals court affirmed the lower court’s 
reinstatement order in its entirety. 

The court dealt summarily with the 
DOC’s objections. The “sunset clause” 
argument, claiming the decree had ex- 
pired in 1989, was waived because in 
1993 the district court retroactively ex- 
tended it to 1989 and indefinitely into 
the future; no objection or appeal was 
made by the DOC at that time. 

The court noted that district courts 
retain the power to modify consent de- 
crees, especially when needed to preserv e 
constitutional rights. "... the district 
court has the discretion to modify a de- 
cree when the court is made aware that 
the factual circumstances or the law un- 
derlying the decree has changed - 
regardless of the parties’ silence or iner- 
tia.” The court held that the district court 
had the authority to enter its 1995 rein- 
statement order and that it had not 
abused its discretion in doing so. 

The court also held that the PLRA 
[See PLN, July, 1996] did not apply to 
this case "... because the PLRA codifies 
the standards governing a district court’s 
grant of prospective relief in prison re- 
form litigation.... In other words, when 
a district court fashions prospective re- 
lief in prison litigation, the relief must 
meet the standards set forth in the Act. 
In this case however, the district court 
has yet to fashion any prospective relief. 
Instead, we understand the 1995 order 
to have brought back nine previously 
released institutions back within the 
court’s continuing jurisdiction so that it 
may examine whether prospective relief 
is necessary to avoid constitutional vio- 
lations from occurring in these 
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institutions.” Because the lower court 
had yet to fashion any prospective relief 
the PLRA did not apply. The court noted 
that if the district court did, in the fu- 
ture, find constitutional violations and 
order relief, the PLRA would apply and 
govern any remedy ordered. See: Will- 
iams v. Edwards , 87 F.3d 126 (5th Cir. 
1996). ■ 

2nd Circuit Applies 
PLRA to IFP Litigants 

I n the July, 1996, issue of PLNwq 
reported the passage of the Prison 
Litigation Reform Act (PLRA) which 
significantly changed the manner in 
which indigent prisoner litigants filed 
civil suits and appeals. In the first cir- 
cuit court ruling to extensively discuss 
the PLRA, the second circuit outlined 
how it intends to apply the PLRA in that 
circuit. Because this ruling applies to 
all pending and future motions to pro- 
ceed in forma pauperis (IFP), indigent 
litigants in the second circuits should 
familiarize themselves with this ruling. 
Readers should note the PLRA’s fee pro- 
visions apply only to prisoner litigants 
seeking IFP status pursuant to 28 U. S. C. 
§ 1915, to file suits or appeals without 
prepayment of court fees. Prisoner liti- 
gants can avoid the new hurdles imposed 
by the PLRA simply by pre-paying the 
filing fee. 

The PLRA amended § 1915 by re- 
quiring full payment of filing fees by 
prisoner litigants by subjecting prison- 
ers’ trust fund accounts to periodic partial 
payments. The initial payment is 20% 
of a) the average monthly deposits for 
the past six months or b) the average 
monthly balance in the account for the 
past six months, whichever is greatest, 
unless the prisoner has no assets. Sub- 
sequent payments are 20% of the 
preceding month’s income, in any month 
where the account balance exceeds $10 
until the filing fees are paid in full. 

Leslie Leonard is a New York state 
prisoner who filed a frivolous suit that 
was dismissed as such by the district 
court. He appealed the dismissal and 
sought IFP status in the appeals court. 
Both his notice of appeal and IFP mo- 


tion were filed after the April 26, 1996, 
effective date of the PLRA. The appeals 
court set forth the following procedure 
as to how it would handle prisoner IFP 
motions in the future. 

Preflling Fee Liability: The court 
stated it would apply the PLRA to im- 
pose any required obligation for filing 
fees upon all prisoners who seek to ap- 
peal civil judgments without prepayment 
of fees. “That obligation will be imposed 
prior to any assessment of the frivolous- 
ness of the appeal.” Which means that a 
prisoner is still liable for the filing fee 
even if the appeal is dismissed as frivo- 
lous. To avoid the PLRA’s section 1915 
“screening” prisoners should pay the full 
filing fee n advance without seeking IFP 
status. This should ensure a better op- 
portunity to have the case heard on the 
merits. 

Appellate Fees Subject to PLRA: 

Filing an appeal in federal courts require 
payment of a $5 filing fee and a $100 
docketing fee. The court held that the 
PLRA applies to both fees, for a total of 
$105. 

Procedure for Collecting Appel- 
late Fees: The court outlined the method 
it would apply to collect the filing fee. 
The second circuit will require all pris- 
oners seeking to file a civil appeal 
without prepaying the fees to submit an 
affidavit of poverty pursuant to § 
1915(a)(1) and a signed statement au- 
thorizing the agency holding the prisoner 
to provide the court w ith a certified copy 
of the prisoner’s account statement for 
the preceding six months and to calcu- 
late and disburse funds from the account, 
including the initial partial filing fee and 
subsequent monthly payments. 

Upon receipt of the prisoner’s au- 
thorization the court will process the 
appeal, including consideration of 
whether the appeal should be dismissed 
as frivolous. “The agency with custody 
of the prisoner shall have the obligation 
to send to this court the certified copy of 
the prisoner’s trust fund account state- 
ment for the prior six months, and to 
send to this court or the district court the 
initial partial filing fee payment, and the 
subsequent monthly payments until the 
entire $ 105 has been paid. Once the pris- 
oner has authorized sending the certified 
copy of his prison account statement and 
making the disbursements from his 
prison account, the failure of the agency 


to send the statement or to remit any re- 
quired payment shall not adversely affect 
the prisoner’s appeal.” 

“If a prisoner files an appeal with- 
out prepayment of the appellate fees and 
does not furnish this court with the re- 
quired authorization, this court will 
dismiss the appeal in 30 days unless 
within that time the prisoner files in this 
court the required authorization.” See: 
Leonard v. Lacy , 88 F.3d 181 (2nd Cir. 
1996). ■ 

PLRA Applied 
Retroactively to Filing Fees 

T he court of appeals for the sec- 
ond circuit held that the Prison 
Litigation Reform Act’s (PLRA) provi- 
sions requiring payment of filing fees 
applies retroactively to civil appeals filed 
by indigent pro se prisoners before the 
PLRA’s enactment. The case involves 
four unrelated prison civil rights cases 
in which the prisoners filed the notice of 
appeal and motion to proceed in forma 
pauperis (IFP) prior to the PLRA’s pas- 
sage on April 26, 1996. The PLRA itself 
does not state whether it may be applied 
retroactively. 

In Landgraf v. US1 Film Products , 
511U.S. 244, 114 S.Ct. 1483 (1994) the 
supreme court set forth the standard for 
determining whether a statute has retro- 
active effect that cannot be applied 
pending litigation absent clear congres- 
sional approval. 

“The rationales outlined in Landgraf 
strongly indicate that the fee payment 
obligations of the PLRA should be ap- 
plied to appeals in which the notice of 
appeal was filed before the Act’s effec- 
tive date.” The court held that the 
PLRA’s fee provisions were procedural 
and did not implicate any property in- 
terest because they were entirely 
avoidable: prisoners can simply dismiss 
their appeal if they do not believe the 
$105 filing fee is a worthy investment. 
Readers should note that filing fees are 
recoverable as a cost under 42 U.S.C. § 
1988 to prevailing parties in civil rights 
litigation. 

The court conditioned its ruling in 
this case by noting that no judicial re- 
sources, at the appellate level, had been 
expended on the cases and their dis- 
missal would sen e the PLRA’s purpose 
of reducing prisoner litigation. “Had his 
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appeal reached the stage where judicial 
resources had already been expended, or 
perhaps even if the appellant himself 
could demonstrate that he had expended 
significant time and effort by preparing 
an appellate brief we might deem it in- 
appropriate to apply the Act to his 
appeal” 

Readers should note that there is a 
split in the circuits on this issue already. 
In White v. Gregory , 87 F.3d 429 (10th 
Cir. 1996) [see this issue of PLN] the 
tenth circuit declined to apply the fee 
provisions of the PLRA to cases where 
a notice of appeal was filed before the 
PLRA’s effective date. The second cir- 
cuit acknowledged White but declined 
to follow its holding. Thus, the four 
plaintiffs in this case were notified that 
their appeals would be dismissed unless 
they complied with the procedure set 
forth in Leonard v. Lacy, 88 F.3d 181 
(2nd Cir. 1996). See: Covinov. ReopeL 
89 F.3d 105 (2nd Cir. 1996). ■ 

PLRA Application to 
Mandamus Discussed 

T he court of appeals for the sec- 
ond circuit held that the filing 
fee requirements of the Prison Litigation 
Reform Act (PLRA) apply to writs of 
mandamus filed in civil cases but not in 
criminal proceedings. Paul Nagy is a 
detainee undergoing criminal trial in 
federal court. Nagy filed a motion for 
recusal against the district court judge, 
when the judge didn't mle on the mo- 
tion fast enough Nagy filed a writ of 
mandamus in the appeals court for an 
order to compel the judge to rule on the 
recusal motion. Nagy filed his appeal 
in forma pauperis. 

The PLRA applies to “civil actions" 
but neither the text nor the legislative 
history of the PLRA indicate whether 
petitions for writs of mandamus are to 
be considered “civil actions for PLRA 
purposes, namely, whether the full fil- 
ing fee must eventually be paid or 
whether it can be waived by the court. 

“It is reasonable to assume that Con- 
gress wished to apply the PLRA’s 
deterrent effect to prisoner’s complaints, 
regardless of the type of pleading filed 
by the prisoner to obtain relief. Thus, if 
a prisoner, contemplating the filing of a 
complaint against prison officials under 
42 U.S.C. § 1983, decided to avoid li- 
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ability for filing fees and instead sought 
comparable relief by applying for a writ 
of mandamus directed to a prison offi- 
cial, the PLRA provisions should 
normally apply. However, if a prisoner 
seeks a writ of mandamus directed to a 
judge conducting a criminal trial, the 
application is not within the category of 
lawsuits to which the PLRA was aimed.” 
The court granted Nagy’s IFP applica- 
tion under its normal, non PLRA, 
procedure and dismissed the petition on 
the merits. See: In Re Nagy, 89 F.3d 115 
(2nd Cir. 1996). ■ 

Prior Frivolous Suits 
Count for PLRA 

T he court of appeals for the tenth 
circuit held that writs of man- 
damus fall within the scope of filing fee 
requirements imposed by the Prison Liti- 
gation Reform Act (PLRA), Public Law 
104-134, llOStat. 1321 (April 26, 1996). 
The court also held that suits dismissed 
as frivolous prior to the PLRA’s enact- 
ment could be used to deny In Forma 
Pauperis (IFP) status under the PLRA’s 
“Three Strikes” provision. Clovis Green 
is a Colorado state prisoner and “a well 
known 'frequent filer’ in federal courts,” 
with the dubious distinction of perhaps 
being “the most prolific prisoner litigant 
in recorded history.” See. In Re Green , 
669 F.2d 779 (DC Cir. 1981). 

When the PLRA was passed it 
amended 28 U.S.C. § 1915(g) to prevent 
prisoners from proceeding IFP (without 
pre-payment of the court filing fees) if 
three or more prior suits had been dis- 
missed as frivolous, malicious or for 
failure to state a claim. Since Green has 
had, literally, hundreds of suits dismissed 
for those reasons the question facing the 
court was whether those prior dismiss- 
als applied to post-PLRA IFP 
applications. In this case Green was 
seeking a writ of mandamus requiring a 
district court to promptly resolve a ha- 
beas corpus petition he had filed. 

The court held that the PLRA ap- 
plies to writs of mandamus and the 
revised IFP procedures must be used. 
The court also held that the modified § 
1915(g) applies to prisoner suits dis- 
missed prior to the PLRA’s passage. 

“In our view, § 1915(g) announces 
a procedural rule governing in forma 
pauperis filings by prisoners. Section 
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1915(g) does not change the merits of 
the prisoner’s underlying action; it only 
affects the prisoner’s ability to file the 
action in forma pauperis. The provision 
does not change the legal consequences 
of prisoner actions dismissed before the 
statute’s enactment. Instead, it imposes 
stricter requirements for proceeding in 
forma pauperis in future actions on those 
prisoners who have shown a propensity 
toward filing meritless lawsuits in the 
past. Application of § 1915(g) to pris- 
oner suits dismissed prior to the statute’s 
enactment thus does not raise concerns 
of statutory retroactivity because the 
plain language of § 1915(g) strongly 
suggests that congress intended courts 
to consider prisoner suits dismissed prior 
to the statute’s enactment, and applying 
this procedural rule in such a manner 
would not have a retroactive effect, we 
conclude that § 1915(g) requires us to 
consider prisoner suits dismissed prior 
to the statute’s enactment. We hold that 
§ 1915(g) prevents Mr. Green from pro- 
ceeding in forma pauperis in this action.” 
See: Green v. Nottingham , 90 F.3d 415 
(10th Cir. 1996). ■ 

PLRA Filing Fees Don’t 
Apply to Habeas Petitions 

r J^he court of appeals for the sec- 
X ond circuit has held that the 
Prison Litigation Reform Act’s (PLRA) 
imposition of filing fee payment obliga- 
tions on civil actions filed by prisoners 
do not apply to habeas corpus petitions. 
While federal habeas corpus petitions are 
usually considered civil actions for pro- 
cedural purposes, the court held that for 
filing fee and PLRA purposes they are 
not. 

“We conclude that congress did not 
intend the PLRA to apply to petitions for 
a writ of habeas corpus. First, the PLRA 
was aimed primarily at prisoners’ suits 
challenging prison conditions, many of 
which are routinely dismissed as frivo- 
lous. There is nothing in the text of the 
PLRA or its legislative history to indi- 
cate that Congress expected its filing fee 
payment requirements to apply to habeas 
corpus petitions. Second, we note that 
congress has endeavored to make the fil- 
ing of a habeas corpus petition easier 
than the filing of a typical civil action 
by setting the district court filing fee at 
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$5, compared to the $120 applicable to 
civil complaints .... It is not likely that 
congress would have wished the elabo- 
rate procedures of the PLRA to apply to 
a habeas corpus petition just to ensure 
partial, monthly payments of the $5 fil- 
ing fee. Third, congress gave specific 
attention to perceived abuses in the fil- 
ing of habeas corpus petitions by 
enacting the AEDPA. That title imposes 
several new restrictions on habeas cor- 
pus petitions, but makes no change in 
filing fees or in a prisoner’s obligation 
for payment of the existing fees. For all 
of these reasons, we hold that the PLRA 
does not apply to a habeas corpus peti- 
tion or to an appeal from the denial of 
such a petition.” 

In a footnote the court held that 'The 
PLRA covers the general run of civil 
actions, regardless of the claim and re- 
gardless of the identity of the 
defendants.” See: Reyes v. Keane , 90 
F.3d 676 (2nd Cir. 1996). ■ 

Three Strikes Applied 

T he court of appeals for the sev- 
enth circuit discussed the appli- 
cation of the Prison Litigation Reform 
Act’s (PLRA) provision requiring full 
payment of filing fees after three suits 
have been dismissed as frivolous, mali- 
cious or failing to state a claim upon 
which relief can be granted. Lokmar 
Abdul Wadood is an Indiana state pris- 
oner characterized by the seventh circuit 
as a "frequent filer.” The only exception 
to paying full filing fees after a plaintiff 
has had three suits dismissed for being 
frivolous, malicious or failing to state a 
claim is if the plaintiff is under "immi- 
nent danger of serious physical injury.” 

Abdul Wadood has had at least five 
frivolous appeals dismissed by the sev- 
enth circuit since the PLRA was signed 
into law on April 26, 1996. The court 
held that the PLRA is not impermissi- 
bly retroactive as applied to previously 
dismissed suits because it did not change 
the legal consequences of actions preced- 
ing its enactment. 28 U.S.C. § 1915 had 
only excused prepayment of docket fees 
for indigent litigants. "A litigant re- 
mains liable for them, and for other costs. 


although poverty may make collection 
impossible.” 

The PLRA requires indigent pris- 
oners to make partial payments until the 
filing fee is satisfied. "The increase from 
partial prepayment to 100% prepayment 
applies to filings after the third frivolous 
suit.” The court held that from now 7 on 
Abdul Wadood could only use the par- 
tial prepayment provision of 28 U.S.C. 
§ 1915 in the future if he were "under 


> The U. S . Department of Justice 
(DOJ) collected nearly $550 million in 
assets from civil forfeiture from “crimi- 
nals” (many of whom were not convicted 
of criminal offenses) in 1994, and shared 
almost $235 million of this booty 
with state and local law enforcement 
agencies. 

> In 1994, the secret Foreign In- 
telligence Surveillance Court, housed in 
a windowless chamber within the DOJ, 
approved 576 "national security” wire- 
taps; that same year DOJ prosecutors 
obtained 554 wiretaps for criminal in- 
vestigations. In 1995 the number of 
"national security” wiretaps jumped to 
697, and this year it could exceed 800 - 
compared to 340 wiretaps authorized 
in the last year of the Bush adminis- 
tration. 

> Since Clinton took office the 
FBI’s budget has increased by 53 per- 
cent and the DEA’s has jumped 33 
percent. Both agencies are slated for 
large increases in the 1997 budget, and 
over the next two years ( 1997-98) the FBI 
plans to hire some 2,000 new agents 
nationwide. 

y Between 1979 and 1990, state 
government spending on prison con- 
struction increased 612 percent (adjusted 
for inflation); Between T982 and 
1992, state governments built 455 
new ? prisons. 


imminent danger of serious physical in- 
jury.” The court declined to decide w hat 
the term means, how it is to be applied 
or raised. "It is enough to say that in 
light of Abdul Wadood’s multiple frivo- 
lous suits and appeals, he must now pay 
the full docket fees unless he can satisfy 
this standard.” See: Abdul Wadood 
v. Nathan , 91 F.3d 1023 (7th Cir. 
1996). ■ 


> In 1995, 544 prison marriages 
took place in New York state prisons, 
which holds about 68,500 persons. Ex- 
tended family visits (AKA trailer visits), 
known as the "Family Reunification Pro- 
gram” (FRP) in NY, are offered at 15 of 
the state’s 69 prisons. The most recent 
study in 1992 showed that the recidi- 
vism rate for participants of the FRP 
was 19.6 percent, while the rate for 
the overall prison population was 
41.1 percent. 

> On December 31, 1995, one 
in every 167 U.S. residents was in- 
carcerated in a prison or jail, which 
is 600 per every 100,000 of the U.S. 
population. 

> In 1995, Texas had the highest 
incarceration rate of all states at 635 pris- 
oners (serving sentences of 1-year or 
more) per 100,000 population; fol- 
lowed by Louisiana (568 per 
100,000); Oklahoma (552) and South 
Carolina (515). The states with the 
lowest rates in 1995 were North Da- 
kota (85), Minnesota (105) and 
Maine (111). 

> In 1 995, one-third of all state 
prisoners were caged in just three 
states: California (135,646), Texas 
(127,766) and New York (68,484). Sev- 
enteen states, each with fewer than 
5,000 prisoners, together held only 
four percent of all state prisoners. 


y Between 1984 and 1994, > in 1976, 95 New York state 

California’s colleges and universities cut prisoners died in custody, compared 

8.000 jobs. Meanwhile the California with 525 prisoners in 1995. Of the 
Department of Corrections (CDC) hired 1995 total, 58 percent (306) died of 

26.000 employees to guard 1 1 2,000 new AID S . ■ 

prisoners. 
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State Moves to Lift Federal 
Court Order at Washington State Penitentiary 

by David Fathi 


T he State of Washington has filed 
a motion to vacate a long-stand- 
ing federal court order in Hoptowit v. 
Ray, which governs conditions at the 
Washington State Penitentiary at Walla 
Walla. Whether the state succeeds will 
depend largely on whether the court 
finds that constitutional violations at the 
Penitentiary have been corrected, and are 
not likely to recur. 

History of the Lawsuit 

In 1979, after a guard was killed, 
resulting in a long lockdown and a re- 
port by the American Correctional 
Association (ACA) finding that the 
prison was out of control, 15 prisoners 
at the Penitentiary filed a class action 
lawsuit in federal court, charging that 
conditions at the Penitentiary violated 
the Constitution. After trial, the court 
found numerous unconstitutional condi- 
tions, including overcrow ding, violence 
by both prisoners and guards, inadequate 
medical care, and unsafe physical facili- 
ties. The court issued an order to the 
state to correct these conditions. 

The state twice appealed the court’s 
decision to the federal court of appeals. 
See Hoptowit v. Ray , 682 F.2d 1237 (9th 
Cir. 1982), and Hoptowit v. Spellman , 
753 F.2d 779 (9th Cir. 1985). However, 
most of the court’s order was eventually 
upheld by the court of appeals, and the 
order remains in place, requiring the 
state to provide certain conditions of con- 
finement at the Penitentiary. 


of Education of Oklahoma City v. 
Dowell, 498 U.S. 237, 247-50 (1991). 

In support of its motion, the state 
submitted a lengthy report by George M. 
Camp, a prison consultant from New 
York. Mr. Camp’s report concluded that 
conditions at the Penitentiary 7 had im- 
proved “vastly,” and that the Hoptowit 
order should therefore be lifted. 

However, Mr. Camp’s report also 
found several problems at the Peniten- 
tiary, including: 1) Inadequate sick call 
in segregation; staff deliberately conduct 
sick call while most prisoners are still 
asleep. 2) Use of sick call facilities and 
procedures that do not provide adequate 
privacy or sanitary 7 facilities. 3) The 
Penitentiary had no dentist at all for ap- 
proximately ten months. There is a three 
to four-month backlog of dental work. 
4) No out-of-cell exercise for prisoners 
in isolation. 5) Sanitation in the dining 
areas “was sub-par on each of the many 
occasions that it was observed.” 6) Vio- 
lation of American Correctional 
Association (ACA) standards with re- 
spect to crowding and minimum space 
per prisoner. Also, Mr. Camp last vis- 
ited the Penitentiary in June of 1994, so 
his report is now more than two years 
out of date. 

The lawyers for the prisoners have 
responded to the state’s motion, asking 
the court to allow their prison expert to 
inspect the Penitentiary 7 . The prisoners’ 
lawyers say that, since the state is claim- 
ing that conditions at the Penitentiary are 
now constitutional, the prisoners must be 


allow ed to have their own expert inspect 
the Penitentiary and see if this is true. 
The court has not yet ruled on the pris- 
oners’ request, or on the state’s motion 
to vacate the order. 

[Editor's Note: On October 16, 
1996, Judge Nielsen granted the defen- 
dants' motion to reopen the file in 
Hoptowit but reserved ruling on their 
motion to vacate the permanent injunc- 
tion and dismiss the action . The court 
granted the plaintiffs ’ motion to allow 
their expert to tour the WSP for a two 
day period to determine if WSP was in 
compliance with the terms of the per- 
manent injunction. The inspection was 
to take pi ace with i n th irty days of the 
order and a written report must be sub- 
mitted to the court and defendants within 
thirty days of the inspection. The de- 
fendants were given thirty days after that 
to respond to the plaintiffs * report. 

“If the evidence revealed by the 
plaintiffs' inspection of the WSP indi- 
cates that Defendants' assertions of 
compliance with the permanent injuction 
are contested, the court will consider set- 
ting this matter for a hearing with oral 
argument and the possibility of a lim- 
ited evidentiary hearing confined to the 
testimony of the parties' expert wit- 
nesses. ” 

Da\hd Fathi is staff counsel with Co- 
lumbia Legal Services in Seattle. He 
represents the plaintiff class in Hoptowit 
PLN will report developments in the case 
as they occur. ] 


Criminal Injustice: Confronting the Prison Crisis 
Review by Daniel Burton Rose 


The State’s Motion to Vacate 

On May 16, 1996, the state filed a 
motion to vacate the federal court order 
in Hoptowit , and dismiss the case. The 
state argued that it had long been in com- 
pliance with the order and with the 
Constitution, so the order was no longer 
necessary and should be lifted. The 
United States Supreme Court has said 
that a federal court order can be vacated 
when the defendant (in this case, the 
state) has complied with that order and 
with the Constitution for a reasonable 
period of time, and is unlikely to begin 
violating the Constitution again. Board 


T his collection is an excellent 
primer on many of the issues 
and struggles currently being waged by 
prisoners and their supporters. Previ- 
ously distributed in prison activist circles 
as With the Power of Justice in our Eyes, 
edited bv Eli Rosenblatt of the Prison 
Activist Resource Center (PARC), this 
fine work includes sections on AIDS in 
prison, women in prison, the death pen- 
alty 7 , political prisoners and POWs, and 


the national proliferation of control unit 
prisons. It also provides detailed analy- 
ses of the greater societal function 
prisons serve. Criminal Injustice is a 
necessary resource for all those working 
against the horrors of the prison indus- 
trial complex. 400 pages. ISBN 
0-89608-539-2. $18.00. 1996. Avail- 
able from: South End Press, 116 Saint 
Botolph Street, Boston MA 02115. $3 
shipping and handling for the first book, 
750 thereafter. ■ 
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Eight Corcoran Guards Fired, Five Reinstated 


O n the morning of May 15, 1995, 
five prisoners at the Calipatria 
state prison stormed an A Facility pro- 
gram office and stabbed a sergeant. 
Other guards rushed to help and a wild 
brawl ensued. Eight guards were injured 
in the melee. [See: “CA Prisoners As- 
sault Prison Office,” PIN Vol. 6. No. 9]. 
As reported in that article, the seemingly 
“senseless” attack was apparently con- 
ducted in retaliation by members of the 
East Side Crips for the beating by guards 
of one of their members earlier that same 
day. 

On June 21, 1995, a busload of 36 
Calipatria prisoners was transferred to 
Corcoran State Prison, home to South- 
ern California’s “supermax” (similar to 
Pelican Bay up north). About 30 
Corcoran guards were on hand to greet 
the bus. Exactly what happened next is 
difficult to determine. Most of the fol- 
lowing narrative is derived from 
newspaper accounts (based on “depart- 
ment records”). 

One by one the 36 shackled 
Calipatria prisoners were grabbed, some 
by their testicles, and choked, punched 
and thrown off the bus. One prisoner’s 
ribs were broken, a window was shat- 
tered with the head of another. Guards 
banged one prisoner ’s face off a concrete 
wall and stuffed a towel down another’s 
throat. 

Guards “escorted” the prisoners in- 
side to private quarters for more beatings. 
The guards then laid out 24 of the pris- 
oners on their stomachs, jerked their 
heads back by their chins and forcibly 
sheared off their tightly braided hair. 

One newspaper, the Sacramento 
Bee , obtained copies of grievances filed 
by some of the Calipatria 36. One pris- 
oner said, “When I stepped off the bus 
[and in plain view of at least two lieu- 
tenants] four C/Os grab me and snatched 
my head back by my hair, then kicked 
my feet from under me, causing me to 
be slammed to the ground. They then 
picked me up to uncuff me and re-cuff 
me behind my back.” 

He said he was ordered to squat with 
his head against a cement wall. ‘'One of 
my shower shoes was kicked away and 
the other one was halfway on. It was 
about 2:30 p.m. and the temperature was 
in the high 90s or low 100s. The ground 


was like a frying pan.” When he com- 
plained, he said, he was told to shut up 
and guards joked about his burning feet. 
The prisoner suffered third-degree burns 
on one foot and first-degree burns on the 
other. He said it was four days before he 
was allowed to see a doctor. 

The month following the beatings, 
Millard Murphy, a legal intern at the 
Prison Law Office at the University of 
California at Davis filed a citizens’ com- 
plaint. In that complaint he wrote, “As 
it appears so many inmates were at- 
tacked, it is evident that these allegations 
will not disappear.” 

Corcoran was already the subject of 
a Department of Justice probe into the 
high number of prisoners fatally shot by 
guards, which seems to have also made 
it more difficult for the Calipatria 36 
“welcome wagon” incident to evade 
scrutiny. A formal investigation into the 
incident ensued. Early in 1996 it was 
reported that seven Corcoran guards 
w ere placed on paid administrative leave 
pending the conclusion of an internal 
investigation. 

In March 1996, eight Corcoran staff 
were fired as a result of the investiga- 
tion for their actions relating to beatings 
of the Calipatria 36. Among those fired 
were Associate Warden Bruce Farris Jr. 
and Capt. Lee Fouch, both of whom are 
named in a wrongful death suit involv- 
ing the 1994 shooting death of prisoner 
Preston Tate. 

In addition to Farris and Fouch, oth- 
ers fired in March were: Lt. Richard 
Garcia, Sgt. John Misko, Sgt. Reginald 
Parra, Lt. Ellis McCant, Lt. Harold 
McEnroe it and Sgt. Robert Dean. An- 
other guard, Eric Rose, chose to take 
early retirement. 

All eight of the fired Corcoran per- 
sonnel filed administrative appeals. In 
May, administrative law judge Jose 
Alvarez modified the disciplinary actions 
of five of the guards. One lieutenant had 
his termination changed to a 60-day sus- 
pension, and a lieutenant and three 
sergeants were demoted to correctional 
officers. The termination of Fouch and 
Farris w ; ere not overturned, and infor- 
mation about the appeal of Lt. Ellis 
McCant was not publicized. 

Department of Corrections spokes- 
person Tip Kendel said the discipline 


against the five was modified after a 
lengthy review 7 process. Kendel said he 
did not know what factors led to the eas- 
ing of the penalties. 

The suspension is estimated to cost 
Lt. McEnroe about $9,000 in salary 7 . The 
demotions will cost Garcia an estimated 
$1,000 a month in salary and the three 
former sergeants about $500 a month 
each, according to Kendel. 

Former Corcoran Associate Warden 
Bruce Farris told a captain and lieuten- 
ant at a briefing on the day the Calipatria 
bus was to arrive that the 36 prisoners 
had participated in the prison office stab- 
bings, were “assaultive and violent,” that 
they fought with guards when leaving 
Calipatria and that the prisoners threat- 
ened to “take over” Corcoran upon their 
arrival, according to his termination no- 
tice. A Calipatria Lt. who spoke by 
phone with Farris that morning says that 
Farris was told that the wild allegations 
about the busload of prisoners w ere un- 
founded rumors. Farris didn’t dispel the 
wild rumors, how ever, when briefing his 
subordinates. 

The former associate warden was 
also cited in the termination notice for 
“validating” the brutality against the 
Calipatria 36 as proper “disciplinary ac- 
tion,” for failing to investigate the 
injuries the prisoners reported, and for 
authorizing more than $1,000 worth of 
overtime pay for the guards who handled 
the Calipatria bus. 

The investigation and wrongful 
death suit in the fatal shooting of Preston 
Tate continues. That suit contends that 
Corcoran guards deliberately start fights 
between prisoners from rival ethnic 
gangs to “provide themselves and/or 
other guards with an opportunity to use 
firepower against prisoners.” [See: “The 
Pelican Bay Factor” in this issue of PLN], 

“I think the prison is rotten to the 
core,” said Catherine Campbell, one of 
the three Fresno attorneys handling the 
wrongful death suit for Tate’s family. “It 
is one filthy pig-sty prison. Everywhere 
we look, we find nothing but massive 
brutality.” 

But warden George Smith (who es- 
caped discipline for formally authorizing 
the hair shearing of 24 of the arriving 
Calipatria prisoners) says that prison 
officials “do not tolerate our staff abus- 
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ing inmates — we never have and we 
never will.” - - 

“We are not,” Smith added, “a 
bunch of knuckle-dragging thugs.” He 
took early retirement in August. ■ 

Sources: Sacramento Bee , 

Fresno Bee , 

Associated Press 

Ohio “Eases” Prison 
Overcrowding 

O n June 30, 1996, Ohio had the 
second- or third-most over- 
crowded prison system in the country 
with prisoners packed in at 170.1 per- 
cent of capacity. At the stroke of 
midnight, however, like magic, that fig- 
ure dropped to 1 38.3 percent, placing the 
state eighth or ninth in overcrowding. 

Did Ohio throw open its prison 
gates that night and let 6,170 of its 
45,105 convicts stroll into the cool night 
air? No. The morning count on July 1 , 
1996 revealed that all 45,105 prisoners 
were still caged. How is it possible? 

“We still have the same number of 
inmates and the same number of 
guards,” said Ohio Department of Re- 
habilitation and Correction (ODORC) 
spokesperson Joe Andrews. “It’s just 
that the space is counted differently.” 

Effective July 1, 1996, the state of 
Ohio adopted new standards from the 
American Correctional Association 
(ACA) prescribing how much “free 
space” each prisoner must have in a cell 
or dormitory. 

The old standard was 50 to 60 
square feet per prisoner, but that in- 
cluded space taken up by the bed, locker 
and desk. The new standard is 25 square 
feet of open floor space per prisoner ex- 
clusive of bed and other space. 

The effect of this new method of 
calculating rated space has a big impact 
on Ohio prisons because nearly two- 
thirds of the state's prison beds are in 
dormitories as opposed to traditional 
cells. 

As other states adopt this new “stan- 
dard” look for a dramatic turnaround in 
prison overcrowding across the country. 
Just don’t expect to notice any extra el- 
bow room in your crowded digs. H 

Source: Columbus Dispatch 
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Prison Labor and Private Profit 

by Adrian Lomax 


W all Street wheeler-dealer Irwin 
Jacobs, known as “Irv the Liq- 
uidator” for his leveraged-buyout exploits 
in the 1980s, is always looking to turn a 
profit. One of his current business ven- 
tures refurbishes and repackages items 
that customers have returned to retail 
stores. When Jacobs looks at the num- 
ber of prisoners languishing in our 
nation’s rapidly expanding prison sys- 
tem, he sees one thing: cheap labor for 
his refurbishing business. 

Two years ago Jacobs approached 
prison officials in Minnesota, seeking to 
negotiate a deal allowing him to set up 
shop in that state’s prisons and hire pris- 
oners as workers. Minnesota decided to 
let the Liquidator make use of 
prisoner labor, provided that Jacobs’ com- 
pany paid for the space, utilities, 
maintenance of equipment, janitorial ser- 
vices, and security measures needed to 
run his enterprise. The Liquidator didn’t 
find the terms offered by Minnesota offi- 
cials sufficiently lucrative, though. He 
turned them down. 

On the make for a better slave-labor 
deal, Jacobs sniffed around for the one 
asset most crucial to successful negotiat- 
ing, a state government that’s for sale. 
Wisconsin’s Republican Governor 
Tommy “All Power to the Highest Bid- 
der” Thompson is well known for his 
auctioneer-like approach to doling out 
state contracts. Irv the Liquidator, savvy 
entrepreneur that he is, knew just what 
to do. Jacobs donated $20,000 to 
Thompson’s 1994 reelection campaign. 
Four of Jacobs’ business associates gave 
Thompson an additional $20,000. 

Surprise of surprises, Thompson 
announced in January that Jacobs and the 
state of Wisconsin reached an agreement 
in which Jacobs will bring his refurbish- 
ing business into Wisconsin prisons and 
hire prisoner w orkers. Details of the deal 
haven’t been made public, but the terms 
Thompson gave Jacobs are apparently 
more favorable than the terms offered by 
Minnesota. No doubt Wisconsin taxpay- 
ers will end up footing the bill for 
equipment to help Irv the Liquidator 
make millions of dollars in private profit. 

The ordeal so far is a typical Tommy 
Thompson government -for-sale scandal. 
We’ve seen so many of those in the past 
eight years that no one here in the Bad- 
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ger state gets too worked up about it. But 
there’s a particularly nefarious element 
of the prison-labor fiasco that should 
alarm all working people. 

“He’s not taking the work away from 
other workers,” Thompson said of 
Jacobs. “It is work he cannot find work- 
ers for.” Baloney. If the Liquidator 
offered to pay employees $ 15 an hour to 
do his refurbishing work, job seekers 
would line up for miles. The only rea- 
son Jacobs can’t find workers is that he 
wants to pay minimum wage. 

It seems there’s big profits to be 
made in the business of refurbishing re- 
turned retail products. Irv the Liquidator 
wouldn’t be in it otherwise. To realize 
those profits, though, Jacobs must hire 
employees to do the actual work. If con- 
ditions in the labor market are such that 
the Liquidator can’t attract workers for 
$4.25 an hour, he’ll have to raise wages 
until workers show up. That process is 
known as the free market, something 
Republicans like Tommy Thompson and 
entrepreneurs like Irwin Jacobs claim to 
worship. 

Rising wages are obviously good for 
workers. And much needed. When ad- 
justed for inflation, the wages of 
American workers have been declining 
steadily since 1972. A major cause of 
this falling standard of living for work- 
ing people is a long succession of 
measures taken by large corporations and 
their conservative benefactors in govern- 
ment to keep wages dowm. Union 
busting, failure to establish a meaning- 
ful minimum wage, dramatically 
increased use of temporary and part-time 
workers, and anti-worker treaties such 
as NAFTA and GATT all contribute to 
this trend. 

Tommy Thompson and -Irv the Liq- 
uidator want to take advantage of the 
vulnerable position of prisoners in order 
to undercut the market forces that 
threaten to push wages upward. Remem- 
ber that we have over a million people 
in prison in this country. Unless work- 
ers and their unions object loud and hard 
to the phenomenon of allowing private 
companies to employ inmate labor, work- 
ing people will soon find themselves 
competing against the low-wage, forced 
labor of all those prisoners. ■ 
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WSR Smoking Suit Settled 


I n 1991 prisoners at the Washing- 
ton State Reformatory (WSR) in 
Monroe, WA, filed suit challenging their 
forced exposure to Environmental To- 
bacco Smoke (ETS), AKA second hand 
smoke. On February 13, 1996, the suit 
was settled. 

The essence of the settlement was 
that WSR would implement and enforce 
a no-smoking policy by declaring "B” 
unit, (a 158 cell unit in the 700 cell 
prison) a non-smoking unit. This in- 
cluded posting no smoking signs 
throughout the unit; infracting prison- 
ers found smoking and transferring 
smokers out and non-smokers into the 
unit. The no smoking rule applies to 
staff, volunteers and guests as well as 
prisoners in the unit. 

In the event B unit is closed longer 
than seven days the state agrees to make 
a "reasonable effort” to arrange alterna- 
tive non smoking living arrangements 
for prisoners housed in the unit. 

The settlement applies only to pris- 
oners at WSR; prisoners transferred out 
of WSR have no enforceable rights un- 
der the agreement. The agreement does 
not prohibit any plaintiff in the case from 
initiating a new suit based upon a cause 
of action accruing after the termination 
of the suit. The suit did not receive class 
certification which means other WSR 
prisoners who weren’t parties to the 
original suit are free to file suit on the 
issue for money damages they may have 
suffered. 

The main shortcoming of the settle- 
ment is its brief life span. 
" Enforceability of Agreement. This 
agreement and all rights and responsi- 
bilities thereunder shall terminate one (1) 
year after the agreement is ratified by all 
parties hereto. In the event a violation 
of the terms of this agreement occurs 
during the first year following ratifica- 
tion by all parties, the plaintiffs shall be 
entitled to all available remedies for 
breach of this agreement, including spe- 
cific performance; provided, however 
that any claim based upon breach of this 
agreement must be filed within one year 
of the alleged breach. Furthermore, 
WSR officials and staff shall be deemed 
to violate the terms of this settlement 
agreement relating to enforcement of the 
smoking policy in B unit only if they fail 


to take action against violators after hav- 
ing direct personal knowledge of a 
violation of the smoking policy.” 

Since the agreement expires on 
February 13, 1997, it remains to be 
seen if the state will continue to abide 
by it and maintain a non smoking liv- 
ing unit. In the event they don’t, the 
litigation will have to start over. Given 


O n July 8, 1996, 21-year-old 
Texas prisoner Daniel 
Miguel Avellaneda was fatally shot 
by Texas Department of Criminal 
Justice (TDCJ) prison guard Neal 
Harms. The TDCJ identified Harms 
as a 3 5 -year-old guard who had no 
disciplinary infractions in his 14 
months on the job. 

Avellaneda, a farm worker from 
Mexico, was serving a three-year 
sentence at the maximum-security 
French Robertson Unit in Abilene for 
an assault conviction stemming from 
a domestic dispute. He and 19 other 
prisoners were on the "No. 13 Hoe 
Squad,” which was hauling dirt from 
the Middleton Unit to the Robertson 
Unit. According to Harms, as the 
prisoners were pushing a trailer 
across a ditch, Avellaneda stopped 
working, made an obscene gesture, 
uttered an obscenity, jumped over an 
electric wire and started running. 
Harms said he twice shouted at 
Avellaneda to stop, fired a warning 
shot in the air and then issued a third 
oral order to halt. 

"The inmate turned around, run- 
ning backward, flipping me off 
again,” Harms told TDCJ Internal 
Affairs Division and Texas Ranger 
investigators. "I then fired a second 
shot toward the inmate’s center mass, 
and the inmate then fell to the 
ground.” 

The bullet hit Avellaneda be- 
tween the eyes. He was taken to the 
prison infirmary and then to a local 
hospital where he remained in a co- 
matose condition until he died the 
following day. 

Three prisoners who witnessed 
the shooting offer a different account. 


the trend among states to ban smok- 
ing in prisons this type of litigation 
may soon be obsolete. But for pris- 
ons that still expose non smokers to 
ETS this type of litigation will con- 
tinue. Readers should note this is an 
unpublished settlement. See: Sindars 
v. Gardner , Case No. C91-1068R 
(WD WA). ■ 


however. The prisoners told their 
version of the event to the Dallas 
Morning News in signed letters. 
They mailed their letters to the 
paper’s circulation department in an 
apparently successful attempt to get 
the information past prison censors. 
They requested that their names not 
be published because they feared re- 
taliation. 

All the letters describe scenarios 
in which the guard initiated the in- 
cident by riding his horse into 
Avellaneda. "When the inmate began 
to run from the huge animal, the 
employee [guard] began to pretend 
that the inmate was trying to run...,” 
said one prisoner. 

Another said: “I witnessed this 
inmate stop running, put his hands 
in up, turned facing Officer Harm 
(sic). He [Avellaneda] was standing 
still with his hands raised in the air. 
Officer Harm (sic) shot this inmate 
in the head.” 

The Texas Rangers’ investiga- 
tion report has been turned over to 
District Attorney Jack G. Willingham 
of Jones County where the shooting 
occurred. As of August 4, the date 
of the Dallas Morning News report, 
the District Attorney had no com- 
ment on the case. Readers who have 
information on further developments 
are encouraged to write to PLN. We 
will attempt to publish an update as 
further information is made available 
to PLN. ■ 

Source: Dallas Morning News, 
Palestine Herald Press , 
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Criminal Prosecutors Get Their Day In Court 


I n March 1996, U.S. District court 
judge Sandra Brown Armstrong, 
in Oakland, California, dismissed “with 
prejudice,” the criminal charges against 
four Dublin, California federal prison- 
ers because of what she termed “serious 
misconduct’ ’ by prosecutors. 

On February 5, 1996, judge 
Armstrong issued a 43 page order 
against two assistant U.S. Prosecuting 
Attorneys. Veteran prosecutor C. David 
Hall and Kimberly Briggs, along with 
the prosecuting team. However, Briggs 
was not implicated in the judge’s order 
and was, in fact, interviewed as a wit- 
ness by the Department of Justice’s 
Office of Professional Responsibility, 
which is investigating Hall’s perfor- 
mance in the case. 

The order contained a chastisement 
for a host of prosecutorial violations and 
misconduct, regarding the four Dublin, 
C A federal prisoners who were accused, 
indicted and tried for an alleged plot to 
escape from prison. The government’s 
case was filled with lavish fantasies and 
grandiose schemes of how the four pris- 
oners were to obtain their freedom. 

According to dismissed federal in- 
dictments, Kenneth Edward Elliot (a 43 
year-old Oakland man and one of the 
four convicts accused of the 1994 at- 
tempted escape), Rafael Cornejo (drug 
co-defendant), Miguel Barrenchea, and 
60 year-old Charles Hardin plotted to 
smuggle C-4 explosives into the jail and 
blow out a window, or else to use a 
weight lifting bench to smash the win- 
dow. Once freed, according to 
government records, the four men were 
going to board a helicopter, then a ship 
headed to the Philippines. However, 
there was no escape. 

The government in their zeal to 
achieve a conviction, took the word of 
Joseph Calabrese, (a former Las Vegas 
police officer, who was in the same 
prison awaiting trial in a $7 million 
fraud case) to support their case. In the 
process, the government disregarded the 
accused prisoners’ constitutional and 
civil rights in hope of winning a convic- 
tion. Calabrese was promised a 
“significantly lowered” prison sentence 
if he agreed to gather information 
against the four men and testify against 
them. 


In 1995, when the trial began, the 
government’s case began to unravel and 
the truth began to seep forth, hurting the 
government’s case. Records show that 
Calabrese was on the witness stand less 
than 10 minutes before he lied, saying 
he hadn’t been promised a deal in ex- 
change for his testimony. Also, 
Calabrese was coached by the prosecu- 
tors to lie. Not only did Calabrese lie on 
the stand, but the prosecutors violated the 
court’s order by implying to the jury that 
one of the defendants had a previous 
criminal record, and the judge refused 
to allow them to present certain physical 
evidence. Although bound to correct the 
lie, prosecutors did not, according to 
Armstrong’s ruling. Hall also reportedly 
violated co-defendant Rafael Cornejo’s 
rights not to testify when he made the 
comment, “We’d be glad to have Mr. 
Cornejo testify.” The comment was im- 


C osmetic improvements were 
made on a state-owned house 
in Huntsville - home of a Texas prison 
official - at public expense. The house is 
one of the 870 prison houses that the state 
owns and provides for Texas Department 
of Criminal Justice executives and em- 
ployees. 

The house was occupied by William 
C. McCray when the remodeling was 
done. McCray, who paid no rent or utili- 
ties, had to vacate the house by the end 
of July after being fired in June from his 
$90,000 a year job for his involvement 
in the VitaPro scandal. McCray was one 
of three TDCJ officials who lost their jobs 
over the VitaPro scandal. 

Some of the $9,000 home improve- 
ments on the house that McCray 
requested and had done shortly after he 
moved in, paid for with tax money, was 
for converting a living room closet into 
a bar, refinishing wood floors, and for 
roll out shelving in the kitchen. These 
requests, as well as structural repair re- 
quests, were made in October 1994. 

In May 1995 McCray even requested 
that wiring for a hot tub be installed at 
public expense. He later withdrew the 
request when the warden would not ap- 
prove it. Approval for all repairs and 


proper because it implies Cornejo was 
refusing to testify, something the defen- 
dant has a right to do. 

Veteran prosecutor Hall admitted to 
becoming personally involved in the 
case, allowing his feelings to override his 
professionalism. However, still deter- 
mined not to have the government look 
bad, the prosecutor asked the judge to 
“withdraw” her 43 page order dismiss- 
ing not only the case but her charge of 
prosecutorial misconduct. Kenneth Ed- 
ward Elliot, stated: “This is an example 
of the w aste caused by arrogant and over- 
zealous federal government servants.” 

A civil suit is pending against the 
government by the acquitted men for the 
government’s actions. Also, a State Bar 
complaint was filed and it is being in- 
vestigated. ■ 

Source: Oakland Tribune 


remodeling must be made by the war- 
den. 

_ _ A TDCJ spokesman . -said that the 
repairs were not excessive because it had 
been 12 years since any repairs were 
made on the house. ■ 

Source: Palestine Herald Press 
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Publisher Entitled to Notice of Magazine Censorship 

T he court of appeals for the fourth communicating with its inmate subscrib- and allowing the publishers to respond 
circuit held that publishers are ers we cannot conclude that it is entitled in writing would pose a minimal burden 
entitled to notice and an opportunity to to no process at all when VDOC pre- on corrections officials. We note, how- 
be heard when their publications are cen- vents the subscribers from receiving ever, that on remand the district court is 
sored by prison officials. Virginia DOC Montcalm’s publications. An inmate free to fashion the remedy it deems most 
Operating Procedure 852 sets forth the who cannot even see the publication can appropriate. 

process by which censorship of prisoner hardly mount an effective challenge to “We reverse the decision of the dis- 
mail and publications is accomplished, the decision to withhold that publication, trict court denying all relief to Montcalm, 
When prison officials decide to censor a and while the inmate is free to notify the and remand for a determination of the 
publication they must make a written publisher and ask for help in challeng- appropriate process to be provided to 
record of the decision, inform the pris- ing the prison authorities’ decision, the publishers of rejected publications.” The 
oner of the decision and their right to publisher’s First Amendment right must court did not address whether or not the 
appeal the censorship. No provision ex- not depend on that. censorship of the magazine was justified. 

ists to notify the publisher or sender of “At present, VT30C procedures re- The only issue on appeal was whether 

rejected publications about the censor- quire written notice to inmates when a the publisherwas entitled io due process, 
ship or provide them with an opportunity publication is disapproved. We believe See: Montcalm Publishing Corporation 
to appeal. that providing a copy of this notice to Beck , 80 F.3d 105 (4th Cir. 1996).® 

Montcalm Publishing Corporation publishers of disapproved publications 
publishes Gallery ; a sexually explicit , 

monthly magazine The magazine has Gas Chamber Found Unconstitutional 


never been held to be obscene in any 
court action to which Montcalm was a 
party. Two Virginia prisoners who were 
subscribers to Gallery were told they 
would not be allowed to receive the June 
and September, 1992, issues of the maga- 
zine based, not on the photos contained 
in it, but on some of its w ritten content. 
They filed suit, and Montcalm later in- 
tervened upon learning that litigation 
was pending. 

The district court granted summary 
judgment to prison officials, upholding 
both the VA DOC’s obscenity policy and 
holding that notifying the prisoner recipi- 
ents of censored publications was adequate 
to protect the publisher’s first amendment 
interests without requiring prison offi- 
cials to provide the publisher with such 
notification. See: Hodges v. Common- 
wealth of Virginia, 871 F. Supp. 873 (WD 
VA 1994). The court of appeals for the 
fourth circuit reversed and remanded. 

The court began by noting that the 
supreme court in Procunier v. Martinez , 
416 US 396, 94 S.Ct. 1800 (1974) and 
Thornburgh v. Abbott , 490 US 401, 109 
S.Ct. 1874 (1989) and several circuit 
courts have held that “those who send 
written communications to inmates are 
entitled to notice and an opportunity to 
be heard when those communications are 
censored or withheld.” Thus, Montcalm 
as the publisher of Gallery had a first 
amendment interest in ensuring it was 
received by its prisoner subscribers. 

“Having recognized that Montcalm 
indeed has a constitutional interest in 


T he court of appeals for the ninth 
circuit affirmed a lower court 
ruling that held the California gas cham- 
ber was an unconstitutional form of 
execution that violated the eighth amend- 
ment. In the November, 1995 issue of 
PL N we reported Fierro v. Gomez , 790 
F. Supp. 966 (ND CA 1992). The case 
involves several death row prisoners in 
California who filed suit under 42 U. S.C. 

§ 1983 claiming that the means of 
execnti on_us£d in_CaLifornia r - the. 
gas chamber, violated the eighth 
amendment’s ban on cruel and unusual 
punishment. The district court agreed 
and the appeals court affirmed. 

At the outset the court held that 
methods of execution can be challenged 
in civil rights suits under § 1983. When 
death sentenced prisoners challenge a 
method of execution the court’s inquiry 
will be whether the risk of pain is exces- 
sive. In this case the district court 
properly relied on expert testimony, wit- 
nesses and execution records which 
showed prisoners took at least two min- 
utes to lose consciousness and in the 
interim suffered horrible pain caused 
by cyanide induced cellular suffoca- 
tion. 

The court noted that this ruling was 
contrary to recent rulings upholding the 
gas chamber in Maryland and Missis- 
sippi. See: Hunt v. Nuth , 57 F.3d 1327 
(4th Cir. 1995) and Gray v. Lucas , 710 
F.2d 1048 (5th Cir. 1983). But the court 
explained the different rulings by not- 


ing that the district court in this case 
heard extensive testimony, subject to 
cross examination, and conducted an 
eight day trial before making its finding. 

“In short, we hold that the district 
court’s extensive factual findings con- 
cerning the level of pain suffered by an 
inmate during execution by lethal gas are 
not clearly erroneous. The district court’s 
findings of extreme pain, the length of 
time this extreme pain lasts, and the sub- 
. stantial risk that inmates, will suffer. this 
extreme pain for several minutes require 
the conclusion that execution by lethal 
gas is cruel and unusual. Accordingly, 
we conclude that execution by lethal gas 
under the California protocol is uncon- 
stitutionally cruel and unusual and 
violates the Eighth and Fourteenth 
amendments. The district court’s perma- 
nent injunction against defendants is 
affirmed.’’ See: Fierro v. Gomez , 77 F.3d 
301 (9th Cir. 1996). 

On October 14, 1996, the US Su- 
preme Court granted certiorari (case 
number 95-1830) and vacated and re- 
manded the ninth circuit ruling for 
reconsideration in light of Cal. Penal 
Code Section 3604. After the ninth cir- 
cuit issued its ruling the California 
legislature passed the above statute that 
mandates that executions be carried out 
by lethal injection unless the accused 
specifically requests the gas chamber. 
Justices Stevens and Breyer dissented, 
writing that the remand serves little pur- 
pose beyond prolonging the litigation.® 
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No Right to Unmonitored Prison Calls 


T he court of appeals for the ninth 
circuit held that pretrial detain- 
ees and prisoners retain no statutory or 
constitutional right to privacy in their 
outgoing phone calls. From the outset 
readers should note this is a criminal 
case, not a civil rights action challeng- 
ing a prison or jail phone monitoring/ 
recording policy. Jeffrey Van Poyck was 
placed in the Metropolitan Detention 
Center (MDC) on bank robbery charges. 
Upon arrival he signed forms acknowl- 
edging all phone calls were recorded and 
monitored and that by signing the form 
he was consenting to the recording. Af- 
ter signing the form Van Poyck duly used 
the phone and promptly incriminated 
himself. The district court denied his 
motion to suppress the incriminating re- 
cordings. The appeals court affirmed. 

The court analyzed Van Poyck’s 
claims under the fourth amendment and 
concluded that prisoners and detainees 
have no subjective right to privacy in 
their outgoing calls. Numerous cases 
where courts have declined to suppress 
incriminating prison phone calls were 
cited. “We hold that any expectation of 
privacy in outbound calls from prison is 
not objectively reasonable and that the 
Fourth Amendment is therefore not trig- 
gered by the routine taping of such 
calls.” The court also noted that Van 
Poyck had consented to the monitoring 
by signing the consent forms and that a 
fourth amendment violation can be viti- 
ated by consent. Van Poyck’s consent 
provided an independent ground to af- 
firm admission of the phone calls and 
his conviction. 

Van Poyck also challenged the 
phone monitoring pursuant to Title III 
of the Omnibus Crime Control and Safe 
Streets Act of 1968 (yes, the war on 
crime has been going on for almost three 
decades now), 18 U.S.C, § 2510. Title 
III forbids the use of electronic or me- 
chanical devices to intercept oral 
communications, and it applies to pris- 
ons. The court held that two exceptions 
to Title Ill’s applicability governed this 
case. The first was the “law enforcement 
exemption” which allows investigative 
or law enforcement officers to intercept 
communications in the course of their 
duties. 

“MDC is a law enforcement agency 
whose employees tape all outbound in- 

Prison Legal News 


mate telephone calls; interception of 
those calls would appear to be in the or- 
dinary 7 course of their duties.” The court 
agreed with the sixth and seventh cir- 
cuits who have held that the law 
enforcement exception applies to the rou- 
tine taping of prison calls. The court also 
held that the consent exception applied 
as well and where one party consents to 
the tap Title III is not violated. See: 
United States v. Van Poyck , 77 F.3d 285 
(9th Cir. 1996). 

Readers should note that all cases to 
consider the applicability of Title III to 
prison phone calls have been decided in 
criminal cases on motions to suppress in- 
criminating tapes. A different result 
might be achieved in a civil rights ac- 
tion challenging such blanket, routine 
monitoring. The first circuit in Langton 
v. Hogan , 71 F.3d 930 (1st Cir. 1995) 


held, in dicta, that prison officials who 
conduct blanket monitoring may not be 
acting as “investigative or law enforce- 
ment officers” if in fact there is no 
specific investigation going on. Like- 
wise, the court held that consent could 
not be implied where the only alterna- 
tive was to forego using the phones. To 
be on the safe side any prisoner who con- 
templates challenging this type of 
recording system should decline to sign 
any form of consent. Not addressed by 
these ruling are the rights of the outside 
people being called. Presumably they 
retain a fourth amendment right and a 
Title III right in the privacy of their 
phone calls. It is interesting that these 
issues have not yet been litigated in a 
civil context. For further discussion of 
this issue see the April, 1993, issue of 
PIN. ■ 


Disciplinary Records Inadmissible Evidence 


T he court of appeals for the sec- 
ond circuit vacated a jury ver- 
dict in favor of prison guards holding that 
the prisoner plaintiff’s prison disciplin- 
ary record should not have been admitted 
as evidence. Christopher Hynes, a New 
York state prisoner, filed suit claiming 
prison guards chained and beat him in 
retaliation for complaining about prison 
conditions. The case went to trial and the 
prison guard defendants sought to enter 
1 5 disciplinary reports received by Hynes 
in the past, supposedly to demonstrate 
his “character.” Hynes objected and the 
trial court allowed only five of the re- 
ports into evidence. In closing arguments 
the defendants emphasized that the jury 
should consider Hynes’s prior disciplin- 
ary record in weighing the evidence. The 
jury then returned a verdict in favor of 
the defendants. 

The appeals court vacated and re- 
manded for a new trial, without the 
disciplinary 7 reports. The court gave an 
extensive discussion to Fed.Rul.Evid. 
404(b) which does not allow character 
evidence to be admitted in federal pro- 
ceedings. Numerous evidentiary 7 rulings 
involving prison civil rights cases are 
quoted. The general proposition is that 
“it is error to admit an inmate’s disci- 
plinary record to support the inference 
that he had a 'penchant for violent con- 
duct.’” Appeal courts review the 
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admission of 404(b) evidence under the 
lenient abuse of discretion standard, even 
when an abuse of discretion has occurred 
the court will not reverse unless it can 
determine it was not harmless error to 
have admitted the evidence. In short, the 
evidence must have influenced the jury’s 
verdict. 

The court held that the only reason 
Hyne’s disciplinary 7 record was intro- 
duced by the defendants in this case was 
to prove his “character” and convince the 
jury that he was not to be believed. The 
court held that the defendants under- 
mined their own argument that the 
admission was harmless when they con- 
sistently emphasized the records at every 7 
_stage.of the trial to the jury. While the 
jury 7 might have reached the same ver- 
dict it did had the records been excluded, 
the court stated “we have no confidence 
whatever that the improperly admitted 
evidence did not substantially influence 
the jury.” 

The court also held that the district 
court erred in admitting a “use of force” 
report prepared by a prison guard claim- 
ing Hynes kicked another guard in the 
groin. The appeals court held it was er- 
ror to admit the report because it was 
hearsay in that the guard did not wit- 
ness the alleged kick take place. See: 
Hynes v. Coughlin , 79 F.3d 285 (2nd Cir. 
1996). ■ 
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Macing and Restraints State Eighth Amendment Claim 


T he court of appeals for the fourth 
circuit held that not allowing a 
prisoner to wash after being maced and 
placing him in four point restraints cre- 
ated a fact question requiring a trial to 
determine if his eighth amendment 
rights were violated. This case will be 
useful to anyone litigating the use of 
chemical agents or in cell restraints. 
Sylvester Williams, a South Carolina 
prisoner, was in a segregation unit when 
prison guards sprayed him with mace 
after he threw water out of his cell’s food 
slot to protest another prisoner’s treat- 
ment. After being maced Williams, and 
five other prisoners, were placed in bare 
cells and chained by their hands and feet 
to a bare metal bunk. Before and after 
being chained Williams repeatedly asked 
for medical attention and an opportunity 
to wash the mace from his face and body. 
Williams was kept like this for eight 
hours. Williams filed suit under 42 
U.S.C. § 1983 claiming his eighth and 
fourteenth amendment rights were vio- 
lated. The defendants moved for 
summary judgment claiming Williams 
had failed to state a cause of action. The 
district court dismissed the claim. 

The court of appeals" affirmed in 
part, reversed in part and remanded the 
case for further proceedings. The court 
gave a detailed analysis to the eighth 
amendment standard defined in Whitley 
v. Albers , 475 US 312, 106 S.Ct. 1078 
( 1 986) which is applicable in cases where 
prisoners claim excessive force was used 
by prison officials to quell or stop a 
prison disturbance. “...In these circum- 
stances, in order to make out an Eighth 
Amendment claim, a prisoner must dem- 
onstrate that officials applied force 
'maliciously and sadistically for the very 
purpose of causing harm.’” Prisoners 
making this type of claim face a greater 
burden proving the subjective component 
of an eighth amendment claim (the 
defendant’s state of mind, i.e., did they 
apply the force maliciously and sadisti- 
cally?) “the objective component of an 
excessive force claim is less demanding 
than that necessary for conditions of con- 
finement or inadequate medical care 
claims. This is because the objective 
component of all Eighth Amendment 
claims is 'contextual and responsive to 
contemporary standards of decency. To 


satisfy the objective component of such 
a claim a prisoner need prove only more 
than “de minimis pain or injury?’ 

The court faulted the defendants’ ar- 
gument by noting they had focused solely 
on their subjective intent in macing and 
chaining Williams. They did not claim 
Williams had not suffered pain, instead 
they claim he had not suffered lasting 
injury . The court noted that in the past 
they have recognized that pain itself can 
meet the objective component of an 
eighth amendment claim even if no last- 
ing injury results. Applying the Whitley 
standard to Williams’ claims the court 
held that the initial macing by guards 
was a reasonable application of force to 
maintain order. 

Anyone litigating the use of chemi- 
cal agents will find the court’s analysis 
of this issue useful. “It is generally rec- 
ognized that ‘it is a violation of the 
Eighth Amendment for prison officials 
to use mace, tear gas or other chemical 
agents in quantities greater than neces- 
sary or for the sole purpose of infliction 
of pain.’ Soto v. Dickey , 744 F.2d 1260, 
1270 (7th Cir. 1984).... For this reason, 
we have closely scrutinized the use of 
tear gas or mace (a trade name for tear 
gas...) in correctional facilities. See, e.g., 
Bailey v. Turner , 736 F.2d 963 (4h Cir. 
1984); Grear v. Loving , 538 F.2d 578 
(4th Cir. 1976). This is because, even 
when properly used, such weapons ‘pos- 
sess inherently dangerous characteristics 
capable of causing serious and perhaps 
irreparable injury to the victim. ’ Slakan 
v. Porter , 737 F.2d 368, 372 (4th Cir. 
1984)... Accordingly, although it is not 
per se unconstitutional for guards to 
spray mace at prisoners confined in their 
cells, it is necessary to examine the ‘to- 
tality of circumstances,’ including the 
provocation, the amount of gas used, and 
the purposes for which the gas is used to 
determine the validity of the use of tear 
gas in the prison environment.” 

The court held that while the need 
to chain the prisoners to metal bunks was 
not evident, the issue was whether the 
guards intended to wantonly punish Wil- 
liams. But the court said the guards could 
have believed (whether they actually did 
or not we will never know) the restraints 
were “necessary” and thus that claim was 
properly dismissed. 


Williams was chained to a bunk for 
eight hours, covered with mace and with 
no opportunity to wash himself, use the 
toilet or receive medical attention. At no 
point did the defendants claim Williams 
did anything necessitating further use of 
force after he was chained. Williams sub- 
mitted an affidavit stating he was in 
extreme pain and begging to be allowed 
to wash, and was not allowed to do so 
for eight hours. “A total of 5.5 grams of 
the mace... was sprayed into the cells. 
Although this does not sound like much, 
one medical text indicates that based on 
animal studies an ‘estimated lethal dose 
of CS is ‘only’ six grams.’ John B. 
Sullivan, Jr. & Gary R. Krieger, Hazard- 
ous Materials Toxicology 999 (1992). 
See also Spain v. Procunier , 600 F.2d 
189, 194 (9th Cir. 1979)(Pharmacologi- 
cal expert testified that ‘tear gas can be 
lethal in the confines of a small cell’); 
Howard Hu & Preston Reynolds, Tear 
Gas-Harassing Agent or Toxic Chemi- 
cal Weapons , 262 JAMA 660 (1989).” 
The court rejected the claim that Will- 
iams’ restraint was simply a judgment 
call by the defendants. “Deference to 
prison officials does not give them con- 
stitutional license to torture inmates.” 

The court held that allowing Will- 
iams to languish in chains, unable to 
wash, while in great pain constituted the 
unnecessary infliction of pain with an 
intent to punish, rather than an attempt 
to quell a disturbance. The record in this 
case contains no evidence as to why Wil- 
liams was not allowed to wash and why 
he was left in restraints for such a long 
period of time. “The award of summary 
judgment on this record would create a 
harmful precedent. It would establish 
that whenever any inmate causes a dis- 
turbance by throwing water or something 
similar at a guard, and refuses to obey a 
further command, guards can - without 
fear of violating the Constitution - spray 
an inmate in the face with mace and then 
confine him in four point restraints for 
an extended period of time without per- 
mitting him to wash or use the toilet, 
without fumigating the cell, and with- 
out allowing him the benefit of medical 
attention of any kind.” While the defen- 
dants might ultimately prevail, the court 
could not say they would on this limited 
record. 
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Other factors weighing in Williams' the due process clause does not provide 
favor on this issue was the dispute over greater protection than the eighth amend- 
whether the guards had followed SC ment. Furthermore, Williams did not 
DOC policy on employing the restraints, show how a hearing would have helped 
The court discusses numerous cases rul- or how it could have been provided. The 
ing on the use of in-cell restraints. The court noted that SC DOC policy on the 
court held that in this case the record use of restraints probably created a lib- 
was insufficient to support an award of erty interest under the new standard 
summary judgment to the defendants on voiced in Sandin v. Connor. See: Will- 
this issue. The court upheld dismissal iams v. Benjamin , 77 F.3d 756 (4th Cir. 
of Williams' due process claim because 1996). ■ 

Satanist Claim Goes to Trial 


A federal district court in New 
York held that prison officials 
failed to show any legitimate penologi- 
cal interest in denying a Satanist the 
right to practice his faith in prison. 
Alfredo Ramirez is a New York state 
prisoner and a Satanist. He filed suit 
under the Religious Freedom Restora- 
tion Act (RFRA), 42 U.S.C. § 2000bb, 
after prison officials refused to recognize 
Satanism as a bona fide religion or al- 
low him to possess items such as a three 
inch metal bell in order to perform reli- 
gious rituals. The NY DOCS claims that 
any items openly depicting Satanism are 
a threat to prison security since they 
could, ostensibly, provoke violent con- 
frontations between prisoners. The 
defendants moved for summary judg- 
ment, claiming they were entitled to 
judgment as a matter of law because 
Satanism is not a religion. Their motion 
was denied and the case set for trial. 

In its ruling the court noted that, 
contrary to the defendants’ assertion, the 
DOCS routinely confers “recognition” 
on religions and, more importantly, re- 
fuses to grant such recognition. “Thus, 
the failure of DOCS to ‘recognize’ less 
traditional religions appears to have a 
dramatic impact on the adherents’ abil- 
ity to exercise their religious beliefs 
without interference and/or harassment 
from DOCS personnel. Accordingly, de- 
fendants are not entitled to summary 
judgment on this issue.” 

The court cites numerous cases in- 
volving Satanists in prison where such 
plaintiffs have been granted injunctions 
requiring prison officials to provide 
items, such as small metal bell, required 
for satanic ceremonies. See: Howard v. 
United States, 864 F. Supp. 1019 (DC 
CO 1994) [PLN, Vol. 6, No. 5] The de- 
fendants made no showing they could 
not keep a bell in a secure place when it 
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was not in use by Ramirez. “At a mini- 
mum, genuine issues of material fact 
exist as to whether denying plaintiff the 
use of such a bell for 'security reasons’ 
is the least restrictive means of further- 
ing the government’s interests in prison 
safety and security. Thus, summary judg- 
ment is inappropriate with regard to this 
issue.” 

The court refused to dismiss the 
complaint on qualified immunity 
grounds. While it did not decide whether 
the defendants were entitled to qualified 
immunity from money damages, the 
court noted qualified immunity bars nei- 
ther injunctive nor declaratory relief, 
which Ramirez was seeking in addition 
to money damages. 

The DOCS director moved for his 
dismissal claiming he was not person- 
ally involved in the deprivation of 
Ramirez’s rights. The court held that 
because the director received a letter on 
Ramirez’s behalf from an attorney from 
Prisoner’s Legal Services on this topic, 
he was sufficiently involved in the dep- 
rivation for his summary judgment 
motion to fail. 

“In sum, the record before the court 
raises serious concerns that defendants’ 
refusal to recognize Satanism as a bona 
fide religion, and their denial of 
plaintiff’s requests to possess various 
items required to perform rituals central 
to his religion, are 'based on the content 
of plaintiff’s beliefs-an unacceptable cri- 
teria [sic] according to the Supreme 
Court....’ As such, the court declines de- 
fendants’ invitation to gloss over the 
important First Amendment issues raised 
by this case. Simply stated, ‘we ought to 
give the devil his due.’” Readers will 
note this is not a ruling on the merits. 
See: Ramirez v. Coughlin , 919 F. Supp. 
617 (ND NY 1996). ■ 


Nevada Prisoners Have 
Liberty Interest in 
Disciplinary Hearings 

A federal district court in Nevada 
leld that Nevada state law cre- 
ates a liberty interest for prisoners 
accused of disciplinary misconduct. 
After the US supreme court decided 
Sandin v. Connor , 115 S.Ct. 2293 
(1995) the question of whether a pris- 
oner retains any due process rights 
in disciplinary hearings hinges on 
whether or not the state has created 
a liberty interest, usually involving 
good time credits. One effect of 
Sandin was to call into question what 
had been well established cases involv- 
ing prisoner liberty interests. 

In this case two prisoners were 
infracted for homicide. After learning at 
their criminal trial that the warden had 
instructed the hearing officer to find 
them guilty of the infraction, they 
filed suit contending their due pro- 
cess rights under Wolff v. 
McDonnell , 418 US 539, 94 S.Ct. 
2963 (1974) were violated at the dis- 
ciplinary hearings. Federal courts in 
Nevada had previously held that Ne- 
vada prisoners had a liberty interest 
in their good time credits. See: Layton 
v. Wolff 516 F. Supp. 629 (1981)’ and 
Pella v. Adams , 638 F. Supp. 94 (1986). 
The court held that in light of Sandin 
it was necessary to clarify whether 
Nevada prisoners retained that right 
to due process. 

The court relied on Gotcherv. Wood \ 
66 F.3d 1097 (9th Cir. 1995) to hold that 
“Like the statutes at issue in Wolff 
and Gotcher , the Nevada statute cre- 
ates the right to good time credits 
unless the inmate has committed se- 
rious misbehavior. The court finds 
that in enacting N.R.S. § 209.443(1), 
the State of Nevada created a right of 
'real substance.’ Therefore, the proce- 
dural protections established in Wolff 
must be provided whenever good time 
credits are revoked as part of an 
inmate’s punishment.” After making 
this finding the court granted sum- 
mary judgment to the defendants. See; 
Reynoldsv. Wolff 9\6¥. Supp. 1018 (DC 
NV 1996). ■ 


19 


November 1996 



AZ: In September, 1996, the DOC 
terminated its military style boot camp, 
stating it did not work. A study indicated 
that only 22% of those who complete the 
four month boot camp in lieu of serving 
traditional prison time were not re-ar- 
rested after graduation. That was half 
the “success rate” of 45% for prisoners 
released from traditional prisons. 

Belize; On June 24, 19%, Cook County 
circuit court judge Frank Edwards pleaded 
guilty to marijuana possession while va- 
cationing in Belize City. He was fined 
$1,000. Edwards sits on Chicago’s Spe- 
cial Narcotics Court. 

CA: Five Sacramento jail guards 
face disciplinary action for staging mock 
executions in June, 1996, of at least three 
prisoners. The prisoners were strapped 
into a chair designed to restrain unruly 
detainees and told it was electrified and 
they were about to be electrocuted. The 
same five deputies were also under in- 
vestigation for subjecting a black reserve 
deputy to racially offensive behavior. 

CA: On August 12, 1996, a fight 
began in the Peter Pitchess Detention 
Center’s North County Correctional 
Facility’s maximum security section. 
Sixty to seventy prisoners were involved 
in what media called "a racially charged 
melee” that left 27 prisoners injured, 
seven with stab wounds. The disturbance 
was quelled by sheriff deputies using stun 
grenades. 

CA; On August 20, 1996, Pedro 
Quezada was mistakenly released from 
the LA county jail. Accused of murder, 
Quezada is the third murder suspect 
since July, 1995, to be mistakenly re- 
leased from the jail due to a clerical error. 
Quezada turned himself back into police 
custody the next day. 

Canada: Beginning in September, 
1996, the Canadian Correction Service 
announced it would distribute bleach kits 
so prisoners can sterilize syringes. The 
bleach kits will accompany condom dis- 
tribution to 14,000 federal prisoners as 
part of a harm reduction strategy de- 
signed to reduce AIDS transmission. 

CO: In July, 1996, the DOC trans- 
ferred 218 prisoners to Texas prisons in 
an effort to ease overcrowding. 

CO: On August 15, 1996, William 
Tonacchio, a guard at the Centennial 
Correctional Facility in Canon City, was 
arrested as a suspect in more than 20 
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bank robberies that netted more than 
$200,000 since 1992. Dubbed the 
“Fatman Bandit” by the FBI, the 250 
pound Tonacchio was positively identi- 
fied from bank photos by his ex-wife and 
his own two teenage children. 

El Salvador: Responding to pro- 
tests by prisoners over crowding and 
conditions [See: October, 1996, PLN] 
politicians have proposed building more 
prisons and stiffer sentences. Proposals 
include using coffee warehouses and 
school buildings as prisons. Some leg- 
islators have proposed privatizing 
prisons and “we could install factories 
and put in a maquila,” said one legisla- 
tor, referring to sweatshops that make 
clothes for export. 

GA: The DOC is investigating the 
“disappearance” of about 200 prisoner 
made patches worn by Olympic security 
team members identifying them as po- 
lice. The patches, which cost pennies to 
make by prison slave labor, were sent to 
Atlanta after the Olympics ended because 
law enforcement officials were selling 
them for as much as $100 each. 

IA: At least four sheriffs announced 
they planned to carry out a new' state law 
allowing them to charge prisoners as 
much as $65 a day for “room and board” 
in county jail. 

IL: On September 1, 1996, thirty 
prisoners at the Pontiac Corrections Cen- 
ter protested new phone restrictions and 
the elimination of three free stamps a 
week for prisoners. The prisoners tore 
out cell toilets and sinks, lit fires and 
tried to break through cell walls. A 
prison tactical squad crushed the rebel- 
lion with clubs and mace. A prison 
visitor reported seeing thirty' prisoners 
chained to a fence in an outside yard, 
having been left outside since 1 AM the 
night before. The prison had been on 
lockdow n since January 1 , 1996, with pris- 
oners confined to their cells for 23 hours 
a day. Designed for 1,258 prisoners, 
Pontiac held 1,713 the day of the rebellion. 

IL: The Wackenhut Corporation’s 
subsidiary, Correctional Food Service 
Management, was awarded a $38 mil- 
lion, four year contract by the Cook 
County (Chicago) sheriff’s department. 
The contract requires CFM to provide 
11 million meals a year to 10,000 pris- 
oners and staff in county jail facilities. 


NC: After Davidson County jail 
prisoners complained of overcrowding, 
bad conditions, erratic sleeping arrange- 
ments and not being treated like human 
beings, sheriff Gerald Hege responded 
by painting cellblocks pink with blue 
teddy bears. “It’s kind of hard to get 
hostile in a pink room with blue teddy 
bears,” Hege said. Prisoner Jerry Reid 
commented that “the guys are going to 
feel like sissies.” Hege’s past accomplish- 
ments include eliminating televisions in 
the jail and replacing orange jumpsuits 
with black and white jumpsuits. 

NJ: On August 1, 19%, a fight be- 
tween Sunni Muslims and Five Percenters 
(a Muslim sect) in the recreation yard of 
the NJ State Prison in Trenton resulted in 
eleven prisoners injured and one stabbed. 
A dozen homemade weapons were con- 
fiscated. The prison was locked down 
after the incident. 

NM: Navajo Nation leaders an- 
nounced plans to build a 2,000 bed prison 
that would include jewelry, beading and 
weaving industries. Navajo DOC Direc- 
tor Wilbe Antone said it would be the 
first American prison to specialize in 
Native American prisoners and would 
also offer Native American religious cer- 
emonies. 

Panama: In late July; 1996, Pana- 
manian TV stations broadcast footage 
showing dozens of naked prisoners run- 
ning across a courtyard in the Modelo 
prison near Panama City while guards 
beat them with sticks and clubs. Prison 
director Ricardo Reynolds defended the 
beatings claiming the prisoners had 
killed two other prisoners minutes ear- 
lier. Built in 1930 to hold 250 prisoners, 
Modelo now 7 holds 1,800; 80% of w hom 
are still awaiting trial. 

SD: South Dakota State Peniten- 
tiary sergeant Mark McClure resigned 
in September, 1996, after police began 
investigating the disappearance of 
$3,100 from a benefit fund for a prison 
worker w ith leukemia. McClure was in 
charge of administering the fund and was 
indicted on October 10, 1996, for steal- 
ing the money, according to police. 

TX: On August 21, 1996, prison- 
ers at the Federal Correction Center (a 
state facility despite the name) in Eden 
began a sitdown strike to protest poor 
quality food and clothing and little ac- 
cess to hobby crafts. According to small 
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media reports, at least six prisoners were 
shot by guards attempting to smash the 
strike. In a separate incident, nine pris- 
oners and three guards were injured in 
a recreation yard escape attempt from 
the same prison on the same day. 

TX: On July 2,1996, Hardin 
County district attorney Bo Horka was 
sentenced to three years probation and 
fined $5,000 after being convicted in 
federal court of misprison, which is fail- 
ing to report a felony. Horka lied to 
federal prison officials when he told 
them he needed Eric Marroquin, a Texas 
businessman serving a 25 federal sen- 
tence for mail fraud, released from BOP 
custody to testify in a capital murder 
case. Horka submitted weekly reports 
to the BOP saying Marroquin was be- 
ing held in the county jail. In reality 
Marroquin stayed in Horka ’s home and 
w as allowed to see his wife and children 
and roam the community. The state bar 
declined to suspend Horka’s license to 
practice law. 

WA: In September, 1996, Pierce 
County opened up a $6 million, 500 bed 
temporary jail facility in a parking lot. 
The temporary jail is designed to reduce 
overcrowding until a new r jail is opened 
in four years. 

WA: On July 11, 1996, former 
Snohomish County prosecutor Eric Lind 
was charged w ith seven counts of first 
degree theft for taking $44,521 in un- 
earned bonus payments from the law 
firm that employed him. Lind gained 
notoriety for prosecuting Charles 
Campbell on three murder charges. 

WI: In August, 1996, Kettle Mo- 
raine Correctional Facility guard Donald 
Faul was charged in Sheboygan county 
with three counts of sexually assaulting 
two male prisoners and two counts of 
mistreatment of prisoners. In one inci- 
dent Faul intentionally lost a “dirty” 
urine specimen and told the prisoner 
“You owe me big time buddy.” After- 
wards, Faul came to the prisoner’s cell, 
rubbed is leg and said “Hi, princess.” 
In another incident Faul gave a prisoner 
a card depicting a penis with “thinking 
of you” w ritten on it. 

WI: The state has filed suit to re- 
coup several hundred thousand dollars 
in fraudulent attorney fees charged by 
six attorneys in the Wisconsin Public De- 
fenders office. Thomas Awen agreed to 
repay the state almost $100,000 he over 


billed for work in 30 1 cases for which he 
charged the state $405,000 over a three 
year period. Jeffrey Kravat had his law 
license revoked and w as sentenced to four 
months in jail, five years probation and 
$74,200 in restitution for his fraudulent 


overbilling. According to the attorney 
generals office, these lawyers and at least 
two others submitted bills showing they 
frequently worked more than 24 hours a 
day. ■ 


CALIFORNIA LIFERS 

Collecting data to demonstrate 
the magnitude of error occurring 
in state prison lifer parole hear- 
ing decisions which results in 
failure to release or set dates for 
prisoners who should be found 
parole suitable. If you have at- 
tended your initial or later parole 
hearing, your participation in this 
research is requested. Write for 
questionnaire and info. PO Box 
284, San Marcos CA 92079. 


Guard Caught Holding the Knife 


A former Pontiac Illinois prison 
guard, Rick Householder, 41, 
was convicted on June 25, 1996 of pos- 
sessing a homemade knife. Householder, 
who was once named “Officer of the 
Year” for his skill at finding contraband 
weapons, w as convicted of possession of 
contraband in a state penal institution 
and criminal damage to state-supported 
property, following a two-dav bench trial. 
He faces a possible 4-15 year prison term 
or a jail term with probation. 

If he was so good at sniffing out 
homemade shanks, how was it that he 
was convicted of possessing one? Well, 
simply put, it was his knife. He made it 
out of metal from a guard-tower light 
louver, sharpened the edge by rubbing it 
on concrete and w rapped one end in tape 
and cloth. 

He left the prison w ith the knife and 
returned the next day, according to prison 
officials, and then “found” the shank near 
the maximum security prison's gymnasium. 

Livingston County State’s Attorney 
Thomas Brown said that another guard 
became suspicious after noticing the 
missing metal strip and scrape marks on 
the wall of the guard tow er. After House- 
holder “found” the knife, it was 


compared to the missing metal strip in 
the tower and a match was made. 

Householder was featured in train- 
ing videos focusing on finding weapons. 
He was praised for “finding” more than 
100 homemade knives in one year. 
Brown said there is no reason to think 
any prisoners were wrongly convicted of 
possessing homemade knives because of 
Householder. Yeah, right. ■ 

Sources: Associated Press, 
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Prison Disciplinary 
Hearings 


Should you exhaust administrative remedies? Yes! This book explains why, with 
examples and over 500 case citations. Should you object to not being provided 
evidence? Yes! HTW tells you how and why it is important, and it includes many 
other defensive disciplinary elements. It is a 140+ page power packed book. 

Edition 6.5 is now available. Price: $15. 


How Good Was Your Lawyer? 

Legal Malpractice vs. Ineffective 
Assistance of Counsel 

Did your lawyer screw you? This 27 page booklet 
describes the standards that lawyers must meet in 
representing you. Detailed analysis with over 100 
citations of legal malpractice and I AC provide a 
starting point to a claim, if a claim exists. $5. 


Order now by sending 
check, money order or 
stamps to the author/ 
publisher 

Allan Parmelee, 2802 E 
Madison, Suite 168, 
Seattle WA 981 12 
(206) 328-2875 
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Three Strikes in California 


B y all accounts, the three strikes 
sentencing law in California is 
a failure according to criminal justice 
experts. They point out that three strikes 
is applied more often than not to people 
of color, that it hasn’t reduced crime, 
that it’s overwhelming the court system 
and bankrupting the state treasury. Sup- 
porters, consisting of conservatives, 
prosecutors, police, and other special 
interest groups, counter that the law is 
working, street crime is down, and more 
career criminals are behind bars with 
life terms. Wading into the sea of con- 
troversy surrounding the three strikes 
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by Willie Wisely 

law, the California Supreme Court re- 
cently held that judges retain discretion 
to strike prior convictions so defendants 
with a third serious or violent felony will 
not automatically face 25 years to life in 
prison. 

In People v. Romero (June 20, 1996) 
13 Cal. 4th 497, 917 P.2d 628, 65 USLW 
2017, 96 Daily Journal DAR 7229, the 
state’s high court, controlled by Republi- 
can appointees, ruled that the three strikes 
law did not preclude trial judges from 
striking allegations of prior convictions, 
even in the absence of a motion by the 
prosecutor requesting such action. Re- 
publican lawmakers were quick to 
denounce the decision, vowing to over- 
turn it through legislation. “The justices 
showed they are more interested in pro- 
tecting the turf of the bench than they are 
about protecting the safety of Califor- 
nians,” said Secretary of State Bill Jones 
who backed the 1994 sentencing law as 
an assemblyperson. 

Republican Governor Pete Wilson 
was similarly critical of the ruling, say- 
ing, “We cannot tolerate a situation which 
permits judges who are philosophically 
unsympathetic or politically disinclined 
to Three strikes’ to reduce strong sen- 
tences.” Senate Minority Leader Rob 
Hurtt R-Garden Grove, quickly authored 
a bill aimed at nullifying Romero . Regu- 
larly scheduled vacations for state 
legislators were delayed one week while 
both parties tried to resolve their differ- 
ences over the bill. Senator Diane 
Watson, D-Los Angeles, was the only one 
to voice publicly what others w ould only 


say off the record. “Why not allow an 
opportunity for some time to go by and 
have the bill voted on in August? We 
stayed another week (already). I don’t 
see any need to rush this through. The 
public needs time to react.” 

Rob Stuzman, a spokesman for 
Hurtt, responded, “The downside to that 
is, every day that goes by is a day that 
criminals don’t have to live under the 
tough sentencing guidelines of Three 
strikes’.” The new' bill would sharply 
limit judicial discretion in three strikes 
cases, allow ing a judge to disregard pre- 
vious convictions only if none of them 
were violent, the new offense was nei- 
ther violent or serious, and the last 
previous conviction or release from 
prison was more than five years ago. 
Prosecutors would still have the pow er 
to drop prior convictions, but would have 
to explain such decisions on the record 
in open court. Other lawmakers ex- 
pressed reservations about the bill. 

“They (the California Supreme 
Court) made a careful, smart, measured 
decision and we ought not to make the 
court lackeys to hysteria,” said 
Assemblyperson John Vasconeellos, D- 
San Jose. “It seems to me what they did 
was smart,” Assemblyperson Barbara 
Lee, D-Oakland, said the decision “opens 
the door to begin addressing the real 
problems surrounding three strikes,” 
which she said unfairly targets blacks. 
Many Democrats said the Republicans 
needn’t worry because most judges are 
conserv ative anyway. They pointed out 
that the Supreme Court merely allow ed 
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Three Strikes (continued) 

discretion in outrageous cases, such as 
where a prosecutor asks for a life sen- 
tence for a man who steals one slice of 
pizza. 

“I do believe there is nothing in the 
decision that will have violent criminals 
wandering the street," said 
Assemblyperson John Burton, D-San 
Francisco. “They’re judges — that’s the 
name, judges. They’re supposed to judge 
things.’’ Burton said the next step for Re- 
publicans would be to “get rid of judges 
and have the district attorney prosecute 
a case and decide the sentence.’’ Burton 
and Vasconcellos were joined by Lee, 
Assemblyperson Tom Bates, D-Berkeley, 
and Senator Nick Petris, D-Oakland, in 
saying the Supreme Court’s decision was 
fair, particularly because most judges are 
former prosecutors who agree with the 
three strikes philosophy anyway. But, is 
the law fair and effective? 

In March 1995, Jerry Dewayne Wil- 
liams of Los Angeles got 25 years to life 
for stealing a slice of pizza from a group 
of children on a pier. In March 1996, 
jurors acquitted Michael New house, a 
homeless Los Angeles man, of charges 
of possessing a minute amount of co- 
caine. The case was prosecuted under 
the three strikes law. After the acquit- 
tal, the judge upbraided the prosecutor. 
“This case constituted a refusal by the 
district attorney to exercise the discre- 
tion that is vested in him by law and is 
part of his job,’’ Superior Court Judge 
David Yaffe said. 

“If he refused to exercise that dis- 
cretion ... because he is afraid of the 
public reaction, then he’s a craven cow- 
ard who is afraid to do his sworn duty,” 
the judge continued. “If he refused to 
exercise his discretion because he’s try- 
ing to demonstrate that the Three strikes’ 
law does not work, then he is an arro- 
gant bureaucrat who is trying to make 
fools of the 70 percent of Californians 
who voted for that law.” Los Angeles 
District Attorney Gil Carcetti, who was 
seeking reelection at the time, refused 
any comment. Although the prosecution 
refused to dismiss Williams’ prior con- 
victions, they did reduce charges against 
the grandson of one of Garcetti’s cam- 
paign contributors, allowing the man to 
avoid a life sentence under the three 
strikes law. 

2 


A provision in the three strikes law 
prevents jurors from being informed de- 
fendants face life sentences. If the 
defense tells the jury about the possible 
sentence, the prosecution can demand a 
mistrial. In San Jose, a jury convicted 
Anthony Garcia of shoplifting several 
pairs of pants from a department store. 
When jurors learned he faced 25 years 
to life some of them wrote angry letters 
to the judge stating that they felt 
“trapped” and “misled.” Garcia was sen- 
tenced to 26 years to life. Some judges 
and prosecutors refuse to impose the 
harsh sentence in cases of petty crime. 

In Monterey County, Joel Murillo, 
faced a term of 35 years to life for steal- 
ing television sets. But, Judge Robert 
Moody exercised his discretion and dis- 
regarded a prior felony conviction, 
sentencing Murillo to an 18 year term. 
Moody, a career prosecutor before be- 
coming a judge, is known as a tough, 
conservative sentencer. David Bristow 7 
was a rising star in the San Bernardino 
County district attorney’s office. He 
switched sides and became a public de- 
fender, however, when he was fired for 
refusing to prosecute a Pomona man 
under the three strikes law for posses- 
sion of .23 grams of cocaine. The man 
had prior convictions for robbery 7 and 
burglary and would have been sentenced 
to 25 years to life on the possession 
charge. The ACLU gave Bristow its 
Conscience Award “because of his cour- 
age and conviction,” spokeswoman Gina 
Lobaco said. 

San Francisco District Attorney 
Terence Hallinan, a defense attorney be- 
fore election to the top prosecutor’s job, 
is frank about his dislike for the three 
strikes law 7 . “I didn’t want to become 
district attorney to put everyone in prison 
for life no matter what they did.” Since 
he took office last January 7 , Hallinan es- 
tablished a panel of four prosecutors to 
review all potential three strikes cases, 
“we pretty much use Three strikes’ [only] 
for vicious people, “ Hallinan said. “I 
myself feel I am able to tell the differ- 
ence between a bad person and someone 
w ho has just done the wrong thing. If 
you restructure Three strikes’ to reach 
violent or vicious people, you can make 
a real argument for it.” 

The cost of California’s growing 
prison system in general -and the cost of 
housing tens of thousands of three strikes 
prisoners in particular — is bankrupting 
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Analysis of People v. Romero 

On June 20, 1996, the California 
Supreme Court decided People v. 
Romero (1996) 13 CaUth 497, 917 
P.2d 628, 65 USLW 2017, 96 Daily 
Journal DAR 7229. The question 
posed in the case was whether trial 
judges retained discretion to strike 
prior felony convictions under the so- 
called three strikes law, which imposes 
substantially enhanced sentences on 
repeat offenders. In an opinion writ- 
ten by Justice Werdegar, the Court 
concluded that judges do retain dis- 
cretion to strike prior felony 
convictions, paving the way for an es- 
timated 20,000 retrials. 

In California, Penal Code §1385 
authorizes a trial judge to dismiss a 
criminal action “in the furtherance of 
justice” on its own motion. The Cali- 
fornia Supreme Court had previously 
held that the power to dismiss included 
the lesser power to strike factual alle- 
gations relevant to sentencing, such as 
prior felony convictions. People v. 
Thomas (1992) 4 CaUth 206, 841 
P2d 159. The Court concluded that 
the Legislature can take the power to 
dismiss in the furtherance of justice 
from trial judges, but did not do so in 
the three strikes law. 

The Court reasoned, under the 
state separation of powers doctrine, 
that “when the Legislature does per- 
mit a charge to be dismissed the 
ultimate decision whether to dismiss 
is a judicial, rather than a prosecutorial 
or executive, function; to require the 
prosecutor’s consent to the disposition 
of a criminal charge pending before 
the court unacceptably compromises 
judicial independence . ” Romero, ibid , 
at 5 1 3 . The opinion relies on a line of 
cases holding unconstitutional other 
statutes purporting to give prosecutors 
the power to veto judicial decisions re- 
lated to sentencing or other disposition 
of criminal charges. See, People v. 
Tenorio (1970) 3 CaUd 89, 473 P2d 
993. 

The decision in this case triggered 
an immediate reaction from right- 
wing lawmakers who are pushing a 
bill through the state Legislature 
aimed at taking the power to dismiss 
away from trial judges. 


the once richest state in the country. To 
finance the biggest prison building pro- 
gram in the world, Governor Wilson has 
borrowed $7 billion from Wall Street 
investors. The interest payments on 
those loans cost state taxpayers several 
hundred million dollars a year and the 
increasing debt load may prompt finan- 
cial institutions to lower California’s 
bond rating, resulting in even higher 
interest rates on existing loans. 

But Wilson, who is in his last year 
of office, is asking the Legislature to 
approve a $1.8 billion bond measure to 
build six new prisons immediately. Wil- 
son claims the overall cost to society is 
greater when a career criminal is loose 
rather than locked up for life. “The ques- 
tion isn’t whether we can afford Three 
strikes’” and its accompanying need for 
prison construction. “It’s how we can 
afford to live without it.” 

As of August 11, 1996, the Califor- 
nia Department of Corrections housed 
141,925 prisoners. The state’s prison 
population is projected to exceed 230,000 
by 2001 and all available bed space will 
be filled by April of 1998. James Gomez, 
Director of the prison system, has said 
the only way to deal with overcrowding 
is either to stop accepting new prisoners 
or start letting- prisoners out early. No- 
one is likely to stem the flow of incom- 
ing prisoners and even if the Legislature 
approved 20 new prisons none would be 
ready for operation until 2000. 

In the meantime, the crime rate has 
been slowly declining over the past few 
years. With the aging of the Baby 
Boomers, people between 38 and 50 
years old. crime has declined. Califor- 
nia Attorney General Dan Lungren was 
quick to attribute the lower crime rate to 
the 'success’ of three strikes. That’s 
merely politics. Three strikes, like all 
other sentencing laws, is unlikely to ever 
have a measurable effect on the crime 
rate because only 1-2% of those respon- 
sible for committing crimes are ever 
arrested, charged, tried, and sentenced 
to prison. And tough sentences serve 
only to get politicians elected, they are 
never a deterrent. 

In a study authored by Vincent 
Schiraidi, Christopher Davis and Rich- 
ard Estes of the Center on Juvenile and 
Criminal Justice in San Francisco, the 
racial disparity in three strikes sentenc- 
ing is clear. Blacks are sent to prison 
under the law 1 3 times more often than 


whites. Some 43% of prisoners with a 
three strikes sentence are black, although 
only 7% of the total state population is 
black and they represent one-fifth of all 
Californians arrested for felonies. 

And, overall, 85% of persons receiv- 
ing stiffer sentences under the three 
strikes law were convicted of a nonvio- 
lent offense according to Franklin 
Zimring, Director of the Earl Warren 
Legal Institute at the University of Cali- 
fornia at Berkeley. “We’re worried about 
Willie Horton and we lock up the Three 
Stooges,” Zimring said. Using three 
strikes to imprison people for minor of- 
fenses “is a perverse way to crack down 
on crime,” Zimring concluded. ■ 

Censorship of Rap 
Tape States Claim 

federal district court in Wis- 
onsin granted a prisoner 
plaintiff’s motion for in forma pauperis 
status holding that censorship of a rap 
music tape states a claim for a first 
amendment violation. James Golden, a 
Wisconsin state prisoner, filed suit chal- 
lenging the censorship of a rap music 
tape he had ordered. Prison officials at 
the Waupun Correctional Institution 
have implemented- a policy ^where-tapes 
marked “parental advisory -explicit lyr- 
ics” are previewed by prison officials 
before being delivered to prisoners. Tapes 
which “advocate violence” are banned. 
Golden ordered a rap tape which wus 
censored. 

The court held that Golden has 
stated a claim under the first and four- 
teenth amendments. “Rap music 
constitutes speech protected by the First 
Amendment. Betts v. McCaughtry , 827 
F. Supp. 1400, 1406 (WD WI 1993), 
aff’d, 19 F.3d 21 (7th Cir. 1994). An ar- 
bitrary denial of access to published 
materials may violate an inmate’s first 
amendment rights. Martin v. Tyson , 845 
F.2d 1451, 1454 (7th Cir. 1988). An in- 
mate may assert a claim under the due 
process clause based on an alleged dep- 
rivation of his property without due 
process of law.” The court ordered the 
complaint filed and served without pre- 
payment of costs. See: Golden v. 
McCaughtry , 915 F. Supp. 77 (ED WI 

1995) . The court later upheld the cen- 
sorship of the tape. See: Golden v. 
McCaughtry, 937 F.Supp. 818 (ED WI 

1996) . ■ 
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From the Editor 

by Dan Pens 


W elcome to another issue of 
PLN . If you read these edi- 
torials often, you’ve no doubt noticed that 
we usually mention that PLN is entirely 
reader supported and we need donations 
from you. Somehow you always man- 
age to send “just enough.” And we 
manage to make ends meet. Lately, 
though, money has gotten real tight 
out here in PLN Land. We’ve always 
said that we need your financial sup- 
port to continue publishing ... but the 
“continue publishing” thing has been 
more hyperbole than fact. This time 
it’s not. 

As I write this editorial, our staff 
person is doing the layout on the No- 
vember issue. She’ll mail the rough draft 
to Paul and I. We’ll hunt for typos and 
make the final corrections and send it 
back to her to run off the proof copy. That 
proof is sent to the printer, along with 
the thousand dollars or so it takes to 
cover the printing bill. 

As I write this December editorial, 
I can’t help but wonder how PLN is go- 
ing to scrape up the money to print and 
mail the November issue. We’ve never 
cut it this close to the bone before. We’ve 
never had to wonder how we were going 
to pay for next month’s issue. But that’s 
how tight things are. 

Well, you might wonder, how in the 
heck did we get ourselves in such a tight 
fix? IT1 spare you the sordid details. 
Suffice it to say that circumstances be- 
yond our control derailed our fundraising 
operations. But. on the up side, the fu- 
ture doesn’t look nearly as gloomy as the 
present. We ’re putting the train back on 
the track, and we can definitely see how 
things are going to turn around. It’s 
going to take a few months to turn the 
corner, though, and they may prove to 
be the leanest months PLN has ever 
faced. 

So this month, when I say: “PLN is 
reader supported and we rely on your 
donations to continue publishing .... it’s 
not just hyperbole. It’s grim reality. So, 
for now ... for this month, I implore you: 
dig down into the cookie jar and kick a 
few crumbs on down PLN ' s way. If your 
subscription does not expire until March 


or July, don’t wait. Go ahead and send 
us the money to extend it for another 
year. 

On the brighter side, I’d like to tell 
you about one of the projects we have in 
the works. PLN is writing a book. Yep, 
that’s right. Paul and I are working w ith 
an editor in Boulder, Colorado, who is 
slaving away on the manuscript even as 
I write this. He’s been working on it 
for a month or two, and what began 
as nothing more than an idea and a 
formless collection of PLN articles is 
slowly being roughed into shape. A 
chapter outline is taking form, and you 
know' what? A pretty darn fine looking 
book is beginning to emerge. 

A couple of publishers have ex- 
pressed an interest. We plan to have a 
rough draft of the manuscript finished 
by the time you read this. If the book 
sells moderately well, and I think it will, 
the income it generates will help put a 
healthy flush back into PLN ' s bank ac- 
count. Most of the book’s proceeds w ill 
go directly to PLN. 

We’ re excited about the book. It will 
mark a milestone in PLN ' s evolution. 
We’ll keep you posted as the project de- 
velops. Of course, w hen the book goes 
to press Paul and I will shamelessly pro- 
mote it here in the pages of PLN. Would 
you expect any less? 

For those of you who care about such 
things, we at PLN wish you a happy holi- 
day. Can 1 go out on a limb here and 
say: May the coming year be better than 
this one? Since 1996 witnessed the pas- 
sage of the PLRA, the “Effective Death 
Penalty” bill, Lewis v. Casey : ; not to men- 
tion welfare reform and having to endure 
the quadrennial presidential election cir- 
cus .... How could 1997 possibly not be 
better? 

Pass this issue of PLN along to a 
friend. Fill out the subscription card with 
the name and address of somebody you 
know, somebody who could benefit 
from receiving the news and infor- 
mation only PLN provides, mail in 
the card along with the required do- 
nation, and they’ll thank you all year 
long. And so will we. ■ 
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Hungry for Justice 
in L.A. Jail 

M ore than 50 detainees at the 
Men’s Central Jail in Los 
Angeles participated in a hunger strike, 
protesting a lack of legal reference ma- 
terials and law library access, in August 
1996. 

The hunger strike appears to have 
been confined to one section of the jail. 
Of the 74 men detained in that section, 
54 refused to eat the noon meal on Sun- 
day, August 4; 61 refused to eat the 
evening meal. The following day, ac- 
cording to local newspaper accounts, 
58 detainees refused solid food, 35 
of whom also rejected liquid suste- 
nance. 

Celes King III, a well-known bail 
bondsman and state chair of the Con- 
gress of Racial Equality of California, 
told reporters that he received several 
phone calls from jail detainees in the 
week leading up to the hunger strike 
complaining about curtailments in access 
to the jail’s law library. King said he 
thought the detainees called him 
mainly to get the word out about the 
law library issue before the protest 
started in order to help focus attention 
on that issue. 

By virtue of the fact that the law li- 
brary issue was prominently reported in 
newspaper accounts, the detainees’ strat- 
egy worked. Often prisoners or jail 
detainees stage a protest — attempting 
to draw 7 attention to an important issue 
— but because nobody on the outside has 
been clued in before hand, w hen the press 
reports the incident the only information 
they have to go on is what the authori- 
ties tell them. 

In this case jail officials told report- 
ers that the strikers were protesting 
reduced access to telephones, quality of 
food, a recent lock down, and lack of 
complete reference materials in the law 
library.” 

That official statement makes it ap- 
pear that the detainees were griping 
about telephones, food, and being locked 
down; the law' library access is men- 
tioned only in passing, and probably only 
because that issue was being reported by 
other sources. | 

Source: L.A. Daily Journal 
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Transportation Costs Can’t Be Imposed on Losing Plaintiffs 


T he court of appeals for the sev- 
enth circuit affirmed a district 
court ruling holding an unsuccessful 
prisoner plaintiff was not liable for costs 
incurred in transporting him and his 
witnesses to trial. Bill Sampley, a PLN 
supporter, and Michael Holland are In- 
diana state prisoners who filed suit 
against Indiana prison officials concern- 
ing their conditions of confinement. The 
suit went to trial and they lost. The In- 
diana DOC (IDOC) filed a third party 
application for costs requesting reim- 
bursement from the plaintiffs for the 
costs of transporting the prisoner wit- 
nesses to court. The district court denied 
the request holding it lacked statutory 
authority to do so. 

The IDOC appealed contending dis- 
trict courts may assess costs under the 
writ of habeas corpus ad testificandum, 
which requires prison officials to pro- 
duce prisoners as witnesses in court 
proceedings. Alternatively, that courts 
may assess such costs under 28 U.S.C. 
§ 1920, the statute that provides for the 
reimbursement of costs to prevailing 
parties in civil actions. The rule provides 
that litigation expenses, including ex- 
penses for witnesses, can be taxed as 
costs to the losing party. That same stat- 
ute also provides that incarcerated 
witnesses may not be paid for their tes- 
timony. The appeals court rejected these 
arguments. 

The appeals court concluded there 
was no legal authority supporting the 
proposition that a third party, who is not 
a party in the underlying litigation, can 
be reimbursed for costs incurred in wit- 
ness transportation by a losing party. 
[While the court does not say so, the 
obvious question is would the IDOC 
have sought these same costs from its 
prison employee defendants had the pris- 
oners won in the underlying suit?] “We 
thus conclude that § 1920(3) does not 
empower the district court to order the 
reimbursement sought by IDOC. In so 
concluding we are in accord with the 
Sixth Circuit which considered an analo- 
gous issue and concluded that ‘no 
provision in § 1920 permits courts to tax 
as costs against a losing party the 
custodian’s expenses incurred in com- 
plying with a prisoner’s writ of habeas 
corpus ad testificandum.’” 
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“IDOC does not persuade us that the 
common law writ of habeas corpus was 
coupled with any power to charge against 
the loser the costs of bringing friendly 
witnesses to court.” The court cited sev- 

A Matter 

> There are 1 .5 million private se- 
curity guards employed in the U.S., 
outnumbering police three to one. Com- 
munities, individuals, and businesses 
spent $52 billion on private security in 
1990, twice the amount of tax revenues 
going to police. 

> The crime rate dropped 4 per- 
cent overall in 1995 according to FBI 
crime statistics, the fourth consecutive 
annual drop. The 1995 National Crime 
Victimization Survey, often cited by stat- 
isticians as a truer measure of criminal 
activity, showed a 9 percent overall drop 
in 1995. 

> According to the Center to Pre- 
vent Handgun Violence, the number of 
murders fell by 7.4 percent in 1995 while 
the number of murders committed with 
a handgun dropped 11.6 percent. 

> The homicide rate decreased to 
■$ per 100,000 in 1995, a 7 percent drop 
from 1994 and the fourth consecutive 
annual decline. The most dramatic de- 
creases occurred in large cities. New 
York City experienced a 24.6 percent 
decline in homicides. Houston’s homi- 
cide rate dropped 15.7 percent, New 
Orleans 14.4 percent, Detroit and Wash- 
ington DC both 12.2 percent, and 
Chicago 11.2 percent. Among large cit- 
ies, Los Angeles reported a slight 
increase in murders, rising to 849 in 1995 
from 845 in 1994. 

> According to a report published 
by the Center for Media and Public Af- 
fairs, the three major TV networks aired 
2,574 stories on crime in 1995, up from 
632 crime stories in 1991. 

> The Virginia Department of 
Corrections employs more than 11,000 
people, recently surpassing the Transpor- 
tation Department as the leading state 
government employer. Virginia’s annual 
DOC budget of more than $500 million 


eral cases where states had sued each 
other over the transportation costs of 
prisoners but held those did not apply to 
litigation costs. See: Sampley v. 
Duckworth , 72 F.3d 528 (7th Cir. 1995). ■ 

of Fact 

is second only to the state’s Department 
of Education budget. 

> According to 1994 AC A fig- 
ures: state prisons held 22,495 prisoners 
over therage of 55, a 40 percent increase 
in aged prisoners since 1990. Another 
study pegs the number of elderly prison- 
ers in California in 1994 at 5,000 and 
projects that number to increase to more 
than 20,000 by 1999. 

> From 1980 to 1994, while the 
number of state and federal prisoners in- 
creased by 221 percent, the number of 
prisoners employed in prison industries 
jumped by 358 percent. Prison industry 
sales in those years went from $392 mil- 
lion in 1980 to $1.31 billion in 1994. 

> The California Legislative 
Analyst’s Office reported that the Cali- 
fornia Department of Correction’s Joint 
Venture Program, designed to put pris- 

- oners to work i n private industries within 
the prisons, and designed to save the state 
money, actually ended up costing the 
state $180,000 in 1995. 

> Wall Street investment firm 
Smith Barney is part owner of a prison 
in Florida. American Express has in- 
vested millions in private prison 
construction in Oklahoma, and General 
Electric has invested in private prison 
construction in Tennessee. 

> In 1993, total prisoners capac- 
ity in private prisons rose 31.7 percent, 
in 1994 it rose another 5 1 percent. More 
than 60,000 prisoners are now caged in 
privately operated prisons. 

> Alex M. Freedman, in a Wall 
Street Journal article, “Phone Firms 
Wrestle for Prisoners’ Business in Hot 
Phone Market,” reports that a single 
prison phone can gross $ 15,000 a year 
— five times more than a street phone. ■ 
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Pro Se Tips and Tactics 

by John Midgley 


P risoners who challenge jail or 
prison conditions or practices in 
a pro se lawsuit should be aware of the 
possibility of turning the case into a class 
action. In deciding whether to seek class 
treatment, you should consider both 
whether your case meets the legal re- 
quirements for becoming class action 
and, if so, whether there are advantages 
to litigating the case as a class action. 

A. Could My Case 
Be A Class Action? 

1. Class Certification 
Under Rule 23 

The process of asking that a case 
become a class action is called “class 
certification.” In federal court cases, 
such as suits under 42 U.S.C. § 1983, 
class certification is governed by Federal 
Rule of Civil Procedure 23 (“Rule 23”). 

Subsections (a) and (b) of Rule 23 
are the most important to class certifica- 
tion. In order to get a class certified, 
your case must meet all four require- 
ments of Rule 23(a) and also be at least 
one of the types of cases described in Rule 
23(b). 

a. Defining the Class 

You should first think through a 
“class definition,” that is a description 
of who is in the class you want to have 
the court certify. For example, for pris- 
oners seeking an injunction against 
general conditions in a jail, courts have 
approved classes described as “all 
present or future prisoners in the Smith 
County Jail.” A proper class definition 
might be much narrower in some cases, 
depending on who is affected by the chal- 
lenged practice. For example, if you 
challenge only what happens in a segre- 
gation unit and not in the whole prison, 
the definition should probably be “all 
prisoners who are now held or who will 
in the future be held in segregation in 
Jones Prison.” 

b. Rule 23(a) Requirements 

In order to certify 7 a class, the court 
must find that all four of the following 
criteria of Rule 23(a) are present in your 
case: 


- 23(a)(1) - “The class is so numer- 
ous that joinder of all members is 
impracticable”: This means that there 
be more than just a few people impacted 
by the condition or practice you chal- 
lenge. There normally cannot be a class 
of tw o or three or even 10 members; there 
have to be so many that getting every - 
one before the court is not practical and 
so class treatment makes more sense. 
There is no set number for meeting this 
requirement, and as few as 25 or so have 
been found to be a class in the right cir- 
cumstances “AH the present or future 
prisoners” in a jail or prison is almost 
always found to fulfill the numerosity re- 
quirement because including people who 
will come into the facility in the future 
describes a class of many people. 

- 23(a)(2) - “There are questions of 
law or fact common to the class”: You 
must show that the court can decide at 
least some of the important issues in the 
case by looking at representative cases, 
because the same issues are presented for 
many people. Every 7 question of law or 
fact does not have to be common, but if 
the most important questions are not 
common, and only less important ones 
are common, that may not be enough. 

The issues must be common, not 
merely similar. A class of 33,000 pris- 
oners held by the Texas Department of 
Criminal Justice in many prisons is 
proper because TDCJ runs the whole sys- 
tem and imposes policies and practices 
that apply to all. See: Ruiz v. Estelle , 
679 F.2d 1115 (5th Cir. 1982). How- 
ever, prisoners held in different county 
jails are not in the same class because 
the defendants and the facts will neces- 
sarily be different from jail to jail. 
Stewart v. Winter , 669 F.2d 328 (5th Cir. 
1982). 

- 23(a)(3) - “The claims ... of the 
representative parties are typical of the 
claims ... of the class”: This means 
that the so-called “named plaintiffs” or 
“class representatives” — those plain- 
tiffs actually named in the complaint — 
must present situations that allow the 
class claims to be decided. For example, 
in a case challenging the adequacy of a 
prison’s health care system, one or more 
named plaintiffs must allege a factual 


situation that raises issues about the 
health care system. 

Often, it will be easy to show that 
the named plaintiffs present “typical” 
claims, as everyone will be in an identi- 
cal situation (for example, all subjected 
to the same exercise policy in a segrega- 
tion unit). And, as with the 
“commonality” requirement of Rule 
23(b)(2), Rule 23(b)(3)’s “typicality” re- 
quirement allows class certification ev en 
if the named plaintiffs’ situation is not 
precisely the same as the situation of all 
others in the class. “Theseprerequisites 
mandate only that complainants’ claims 
be common, and not in conflict.” 
Hassine v. Jeffes , 846 F.2d 169, 177 (3rd 
Cir. 1988). See also the other cases cited 
in Hassine. 

- 23(a)(4) - “The representative par- 
ties will fairly and adequately protect the 
interests of the class”: This means that 
the named plaintiffs must not have any 
conflicts with the proposed class, such 
as seeking relief that would hurt some 
members of the class. Just because a 
named plaintiff seeks damages does not 
necessarily put him or her in conflict 
with a class for injunctive relief (see 
Stewart , 669 F.2d at 334-335), although 
there could be a conflict in such a case. 
The “adequacy” issue also involves 
whether the class is represented by coun- 
sel who have the skill and resources to 
conduct a case which affects many 
people. {Pro se plaintiffs rarely conduct 
class actions, see discussion below), 

c. Rule 23(b) Requirements 

Rule 23(b) presents a list of several 
situations where class certification is 
proper. If any one of these is present 
(and all four Rule 23(a) criteria have 
been met), a class can be certified. 

You should review Rule 23(b) to see 
what parts may fit your case. Here, I 
discuss briefly only the portion of Rule 
23(b) that is nearly always the basis for 
class certification in prison or jail law- 
suits seeking injunctive relief. Rule 
23(b)(2). 

Rule 23(b)(2) allows class certifica- 
tion where “the party opposing the class 
has acted or refused to act on grounds 
generally applicable to the class, thereby 
making appropriate final injunctive re- 
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lief or corresponding declaratory relief 
with respect to the class as a whole.” 
Translated, this means that where there 
are prison officials whose policies or 
practices are affecting the whole class 
and the class is asking for an injunction 
to stop those policies or practices, class 
certification is appropriate. Indeed, this 
part of Rule 23(b) was designed so that 
civil rights cases challenging overall 
governmental practices (such as school 
desegregation or prison conditions 
cases) could be litigated as class actions. 
This is the part of the rule that fits ah 
most all prison or jail cases challenging 
conditions and practices, and it is the 
one you should use unless it really 
doesn’t fit your case. 

One situation in which Rule 
23(b)(2) would probably not fully fit 
your case is if you are asking for money 
damages for a class. Damages classes, 
and the question of individual damages 
for prisoners who are in a class, present 
complicated issues that are beyond the 
scope of this short column. Simply be 
aware that if you are seeking damages 
for all class members that you will prob- 
ably have to look beyond Rule 23(b)(2) 
to other parts of Rule 23(b) to get your 
damages class certified. 

2. Local Rules On Pleading 
And Timing 

Many federal courts have local rules 
regarding pleading class actions. For 
example, some require specific notations 
on the complaint as well as a special sec- 
tion in the complaint with a class 
definition and statements about how the 
requirements of Rule 23(a) and (b) are 
met. In addition, many courts have a 
deadline for seeking class certification. 
Study local rules carefully to avoid waiv- 
ing the chance to certify a class. 

3. What About Notice 
To The Class? 

In some cases, usually involving 
money claims, Rule 23(c) requires early 
notice to the class and an opportunity 
for class members to “opt out.” How- 
ever, in Rule 23(b)(2) conditions cases 
seeking only injunctive relief, class no- 
tice is not absolutely required because 
one cannot “opt out” of a class that sim- 
ply seeks to have a jail or prison run 
according to law. 


Notice to all of a class conditions 
case may be very useful, however, and 
the court can order notice to a 23(b)(2) 
class. You should think about whether 
notice will useful, and ask the court to 
order it if it will help. 

Notice to all class members is re- 
quired before any class action is settled. 
Rule 23(e). In a conditions case, the court 
will order that notices be posted or given 
to class members living in the jail or 
prison at the time the settlement is pro- 
posed. 


B. Should I Move for 
Certification of a Class? 

If you cannot meet the legal require- 
ments for class certification, don’t bother 
to try to make your case a class action. 
If you make a frivolous class motion, you 
will only delay resolution of your case 
and lose credibility with the court. How- 
ever, if you can reasonably try to make 
your case into a class action, the next 
question is whether you should do so. 

Class actions have many advantages 
in any case seeking declaratory and in- 
junctive relief challenging conditions or 
practices that affect many people living 
in closed institutions. Class actions for 
all who live in a prison or jail will not 
become moot just because the named 
plaintiffs are released, as long as some 
named plaintiffs were in the jail or prison 
on the day the complaint was filed. An 
injunction or settlement obtained in a 
class action can also stay in place long 
after the named plaintiffs are released. 
In addition, the potential scope of injunc- 
tive relief in class cases — meaning how 
broad and comprehensive the relief can 
be in impacting the whole prison envi- 
ronment — is much greater in class 
actions than in individual cases. 

Courts will rarely if ever allow a 
class action to be litigated by a pro se 
prisoner. Once a class is certified, the 
court has a special duty to protect the 
rights of a large number of people, and 
will almost always appoint counsel for 
the class. This could cut different ways 
in different cases. In a large, complex 
case challenging conditions and practices 
that affect many, it is an obvious advan- 
tage to have counsel. Also, class 
certification will usually provide coun- 
sel in a case in which a pro se prisoner 


might otherwise have difficulty getting 
counsel appointed. On the other hand, 
if there is some important reason you 
have to do the case pro se , you are very 
unlikely to remain as counsel if you are 
successful in getting a class certified. 

Classes have been certified even in 
some habeas corpus cases, but only where 
the habeas petition challenge a statute 
or practice that affects the incarceration 
of many people and the criteria of Rule 
23 are met. See, for example. United 
States ex rel. Sero v. Preiser , 506 F.2d 
1115 (2d Cir. 1974). 

Both the law and tactical consider- 
ations relating to class actions are 
complex and cannot be covered fully in 
this short column. Applicable law will 
vary depending on the exact circum- 
stances of your case. For further detail, 
there is an excellent multi-volume work 
worth consulting, if you can get access 
to it. It is Newberg On Class Actions 
(3rd Ed. 1992), containing an entire 
chapter entitled “Criminal Justice Class 
Actions.” ■ 

Black Prison Movements 

Review by Daniel Burton-Rose 

T his impressive offering from the 
Network of Black Organizers 
(NOBO) provides coverage of many of 
the issues confronting Black and New 
Afrikan prisoners and their outside com- 
munities. A large portion of the writings 
are by political prisoners and POWs past 
and present, such as Mumia Abu-Jamai, 
Sundiata Acoli, Dhoruba Bin Wahad, 
Mutulu Shakur, and George Jackson, and 
they are about the tools the United States 
government has and continues to use 
against them, such as counter-insurgency 
warfare and behavior modification tech- 
niques. The book also demonstrates 
clearly the political nature of the mass 
incarceration of Black / New Afrikan 
peoples in this rabidly racist and unequal 
society. Black Prison Movements pro- 
vides an excellent picture of the agony 
that the penal system inflicts on both 
individuals and on a people as a whole. 
Most importantly, it is also a testament 
to the continued resistance of Black and 
New Afrikan prisoners. 187 pages. 
ISBN 0-86543-495-6. $14.95. Afrika 
World Press Inc. 1995. Available from 
Left Bank Distribution, 1404 18th Ave., 
Seattle WA 98101. 40% off to prisoners. ■ 
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Washington Prisoners Lose Computers, Again 


I n 1986 prisoners at the Washing- 
ton State Reformatory in Monroe, 
WA were allowed to purchase comput- 
ers and software and keep them in their 
cells. The program at its peak had some 
56 prisoner computer owners in it. Dur- 
ing this period the only problem that 
arose was one prisoner who hid a small 
piece of marijuana behind his computer 
monitor. As a result he lost his computer. 
(Had the marijuana been hidden in an- 
other appliance, either his TV or radio, 
he would not have been required to mail 
it out.) The benefits of the program were 
many and obvious. Prisoners learned 
important computer skills ranging from 
word processing, desk top publishing. 
Computer Assisted Drafting, spread 
sheets, data bases, etc. These skills have 
translated into well paying jobs for the 
computer owners who were later released 
from prison. Of the computer owners that 
have been released, only two have re- 
turned. No other program in Washington 
can boast almost a zero recidivism rate. 
Among those computer owners who have 
been released and have since been em- 
ployed by the computer industry are Ed 
Mead, now employed in the computer 
field after serving an 18 year sentence; 
James Smith after 14 years in prison; Jeff 
Kiebus after six years in prison and Jeff 
Thompson after almost ten years. These 
are just the prisoners I personally have 
kept track of who had owned comput- 
ers. A 1989 New York Times article on 
the program listed nine program partici- 
pants who had been released and all of 
whom had found computer related jobs; 
with zero recidivism. [See also PIN , 
June, 1993, "Computers and Rehabili- 
tation” by Ed Mead ] 

The WSR computer program was 
going well until 1989 when Larry 
Kincheloe became director of the divi- 
sion of prisons. Among his first actions 
upon taking office was an order banning 
in-cell computer use. At that time the 
reasons he gave were a lack of cell space 
and that the state’s tort liability was too 
high. He would later tell the media that 
prisoners were plotting escapes and 
maintaining hit lists and such on com- 
puters. No proof was ever offered or 
provided for such claims. 

The state senate corrections commit- 
tee later held public hearings on the 
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by Paul Wright 

computer issue. When questioned by 
state senators Jim Hargrove and Gary 
Nelson, Kincheloe admitted, under oath, 
that there were no security problems in- 
volving the computers. In 1991 
Kincheloe left the Washington DOC and 
James Spalding took his place. After 
continued and repeated lobbying by Jon 
Nelson and other prison activists, 
Spalding agreed to reinstate the com- 
puter program in early 1992. It took the 
DOC almost 18 months after that to ap- 
prove a very limited version of the prior 
computer program. This included a ban 
on disks, limiting software to only two 
word processors, spread sheets and da- 
tabases. No educational programs or any 
other software were allowed. The pro- 
gram was labeled a "pilot project” with 
the explanation that it would last one 
year, and if no problems arose it would 
be expanded to include the entire Wash- 
ington DOC. 

Among the requirements for partici- 
pation in the program were prior 
computer knowledge, a clean disciplin- 
ary record and prison employment. Some 
24 prisoners acquired computers, entirely 
at their own expense, shortly after Octo- 
ber, 1993. The DOC procrastinated on 
making any type of a decision on the 
computer program and in the meantime 
did not allow any other prisoners to en- 
ter the program and acquire computers. 
At the same time, the original 24 pro- 
gram participants were steadily whittled 
down through transfers and releases un- 
til by June of 1 996 tw elve of us remained. 

On June 15, 1996 the program par- 
ticipants received a memo from WSR 
superintendent Kenneth Ducharme stat- 
ing; "The Inmate Computer Pilot Project 
is over. Following an extensive review 
Headquarters has decided to terminate 
the program. There are several valid rea- 
sons for this decision; however, the factor 
having the most impact is simply WSR’s 
inability to adequately monitor the pro- 
gram. We simply do not have sufficient 
staff resources available to carry out our 
monitoring responsibilities. In spite of 
the fact that we were not capable of rou- 
tinely monitoring your computer files, on 
those occasions when we did we found 
absolutely nothing that was illegal or 
unauthorized. 1 commend you for this.” 
He then goes on to say that ail comput- 
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ers and related equipment must be re- 
moved from the prison by July 15, 1996. 
Just like in 1989, there were no prob- 
lems yet again the program was 
terminated. 

Claiming a lack of staff resources is 
a poor excuse since the Washington DOC 
has the highest staff to prisoner ratio (1 
staff to 1 .7 prisoners) in the country. Poor 
allocation of staff is a better reason. Yet 
other alternatives such as finding staff 
willing to volunteer to carry out the 
monitoring functions (several guards 
have volunteered to do so), community 
volunteers willing to do so, etc., have not 
been tried or explored. 

In a subsequent letter dated June 17, 
1996, Mr. Ducharme gave the following, 
additional, reasons for eliminating the 
computer program: "(2) While there has 
not, at this time, been a tort claim for 
loss or damage of a computer or related 
hardware/software, as the program ex- 
pands, probably to other institutions as 
well as WSR, the potential for tort claim 
due to damage or loss increases. This is 
true not only for hardware and software 
but for work in progress also.” It is im- 
portant to note that for the DOC to be 
liable for the damage or destruction of 
prisoner property DOC employees must 
be negligent in handling the property. 
Other ways to limit the DOC’s tort li- 
ability is to cap the amount at which 
compensation will issue if its employees 
damage or destroy computer related 
materials. This is exactly what the DOC 
just did in its recently revamped prop- 
erty policy. That after six years of 
computer ownership at WSR (1986-89, 
1993-96) there has been no tort claims 
indicates that this is an overreaction. 

"(3) At the point when the program 
w ould go from a regular project to a regu- 
lar program, it is probable that the 
program would have to at least be of- 
fered at the Washington Corrections 
Center for Women to establish gender 
parity; and probably would expand to 
other facilities in the interest of equal 
treatment. Such expansion would exac- 
erbate^ the. problems I have already 
outlined as cause for termination.” If a 
program with the proven benefits of the 
computer ownership program exists, why 
doesn’t the DOC want to make the pro- 
gram available to women prisoners? 
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Likewise, the stated purpose of the "pi- 
lot project” when it was initiated in 1993 
was to see if there were any problems 
and if there weren’t, to expand it 
throughout other DOC facilities. After 
almost three years of a "pilot” project, 
with no problems, the decision is to end 
it rather than expand it. 

"(4) Finally, for at least two years 
now, the Department has worked hard 
on reducing to a manageable level the 
amount of property allowed to offend- 
ers, particularly focusing on a limitation 
of expensive personal property items 
that contribute to tort claim losses. Al- 
lowing inmates to have personally 
owned computers and software is con- 
tradictory to our intents in terms of 
limitation on personal property and the 
reasons for doing so.” The DOC was 
working on its property' policy when it 
initiated the computer project at WSR 
as a "pilot” in 1993. There has been no 
problem resulting from the program. 
Tort claim losses result when DOC em- 
ployees break or steal prisoner property, 
not when prisoners have an invaluable 
means of education and rehabilitation 
with a proven track record of success. 

This move must be viewed in the 
context that effective June 30, 1996, the 
DOC has ceased to provide all voca- 
tional training to its prisoners or 
anything beyond Adult Basic Education. 
The computer program was a program 
that operated at no expense to taxpay- 
ers and has a proven track record of 
reducing recidivism among released 
prisoners and allowing them to gain 
meaningful, well paying jobs upon their 
release. No other DOC program can 
make those claims. Any claims that al- 
lowing prisoners to have computers in 
their ceils is somehow "coddling” ig- 
nores the difference that computers 
represent an educational tool by which 
prisoners can learn and improve job 
skills. By contrast, televisions remain in 
prisoners’ cells. It appears that the WSR 
computer program has fallen victim to 
the "get tough” trend, yet getting tough 
has nothing to do with "getting smart.” 
If public safety and frugal use of state 
resources were an issue then the com- 
puter program would have been 
expanded to the remaining DOC facili- 
ties, not terminated. The problem here 
is the simple fact that the DOC is not 
accountable to anyone, and of course 
there is no reason for them to be. 
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Initially the DOC claimed there were 
"security 7 issues” that doomed the pro- 
gram to failure. When pressed the DOC 
has never been able to point to any ac- 
tual incidents (that can be independently 
verified). In terminating the program 
again the DOC has given up on the "se- 
curity” argument. Now it is claiming a 
lack of staff, which didn’t affect the pro- 
gram in 1986-89 and with which the 
program has functioned from 1993-96, 
and concerns about tort losses, even when 
no such losses have arisen in some six 
years of computer ownership. This is in 
the context that the DOC can easily re- 
quire prisoners to waive tort liability as 
a condition of having computers. 

Local media such as the Seattle 
Times covered the story. In response to 
the inquiry of w hy the program was ter- 
minated Tom Rolfs repeated the above 
reasons. He also lied by claiming that 
prisoners would continue to have access 
to computers in classrooms. The only 
computer class left is Computers 101 
which does not teach any applications 
programs. Moreover, prisoners who have 
graduated from advanced computer 
courses in the past won’t be allowed to 
take it and only class work is authorized 
on those machines. But this ignores the 
importance of the in cell computer pro- 
gram. Just as students learn the alphabet 
and how to read at school it is to pre- 
pare them to read at home, in the work 
place, etc. People learn how to use com- 
puters in order to actually apply that 
knowledge and skill. Another example 
of the DOC’s brazen lack of candor is 
when they justified the termination of the 
program by saying it "only affected a 
dozen prisoners.” Well, if it’s only a 
dozen prisoners then how' taxing can this 
be on staff resources? Obviously it is a 
case of trotting out a different lie for each 
audience. 

The DOC’s $745 million budget is 
enough to ensure we remain in prison 
but not a penny can be spared to ensure 
we don’t return. The DOC’s warped pri- 
orities are w ell illustrated by the fact that 
they have begun charging prisoners 500 
a month to view TV, whether the indi- 
vidual prisoner has one or not. While 
computer skills have a proven track 
record of getting prisoners good jobs 
upon release TV viewing skills haven’t 
landed prisoners any jobs that I am aw are 
of. In a parting cheap shot, the DOC 
forced WSR computer owners to turn in 
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their computers on July 10 and 11 and 
not on the 1 5th as Mr. Ducharme ’s memo 
had stated. Thus turning "30 day notice” 
into a 25 day notice. 

If you would like to help, please con- 
tact Governor Elect Gary 7 Locke at PO 
Box 40002, Olympia WA 98504, or your 
state representative if you live in Wash- 
ington. Express your concern about the 
termination of this program and demand 
to know why it was eliminated given its 
proven track record at reducing recidi- 
vism, giving prisoners job skills, not 
costing the taxpayers money and posing 
no threat to prison security. ■ 

CRIPA Stays Not Appealable 

T he court of appeals for the ninth 
circuit held that district court or- 
ders w hich stay proceedings for a limited 
time to require exhaustion of prison ad- 
ministrative remedies pursuant to the 
Civil Rights of Institutional Persons Act 
(CRIPA), 42 U.S.C. § 1997e are not ap- 
pealable. Two Arizona state prisoners 
filed civil rights actions which the dis- 
trict court stayed pending exhaustion of 
administrative remedies. The prisoners 
appealed the stay and the appeals court 
dismissed the appeal holding it lacked 
jurisdiction to hear the appeal. 

"Appellants cite this courts decision 
in Marchetti v. Bitterolf, m 9 968 F.2d 963 
(9th Cir. 1992) in their notices of appeal 
to support jurisdiction. Appellant’s reli- 
ance on Marchetti is misplaced. In that 
case, this court held that an order indefi- 
nitely staying a civil rights action to 
permit exhaustion of state habeas cor- 
pus remedies was appealable under the 
collateral order doctrine established in 
Cohen v. Beneficial Industrial Loan 
Corporation , 337 US 541, 69 S.Ct. 1221 
(1949). This holding was based on ex- 
plicit findings that the order conclusively 
determine a disputed question, resoived 
an important issue separate from the 
merits of the action and w as effectively 
unreview able on appeal.” 

"We hold that the district court’s or- 
ders stating appellants’ civil rights 
actions for 90 days to permit exhaustion 
of administrative remedies satisfies none 
of the three prongs requiredno permit 
interlocutory review, and that this court 
lacks jurisdiction to review such an or- 
der prior to the entry of final judgment.” 
See: Alexander v. State of Arizona. 80 
F.3d 376 (9th Cir. 1996). ■ 
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Botched Escape Sparks Rebellion 


[Editor s Note: There is no source 
PLN is aware of that keeps accurate sta- 
tistics on the number of prison 
disturbances/rebellions . It is apparent 
to many who monitor prison news , in- 
cluding PLN, that the number of 
rebellions is on the rise. We attempt to 
cover them when possible, but often the 
only source we have is what gets printed 
in the local papers. We are reluctant to 
report only the “ official version? of 
events, so we often report little or noth- 
ing of these newsworthy events. 

The report which follows was made 
possible because PLN readers sent us 
not only local news clippings, but also 
some first-hand reports which were ac- 
curate, factual and to the point. We at 
PLN appreciate this kind of reporting .] 

O n Friday, August 9, 1996, four 
Nottoway Correctional Center 
(NCC) prisoners (in Virginia) hatched 
an escape plan that went awry. Before it 
was over hostages were taken, a full-scale 
rebellion kicked off, and eight prison 
staff, including the warden, were injured 
by a shotgun blast when one guard ap- 
parently dropped his weapon. As one 
prisoner on the scene put it, They were 
running around like a bunch of Keystone 
Kops.” 

The four prisoners who attempted 
the escape apparently planned to over- 
power guards, steal their uniforms, and 
simply walk out during shift change. "Of 
course this plan would never have 
worked,” observes PLN’s source, "but 
these idiots tried anyway.” 

The plan went sour and the four 
were able to obtain only two uniforms. 
"So one of the prisoners (in uniform) 
broke with the plan and ran to the fence 
and started climbing. The remaining 
three would-be escapees, one in uniform, 
proceeded to the medical department and 
took several hostages.” 

The alarms went off when the uni- 
formed prisoner hit the fence. It was 
about 9:30 p.m., just before last lockup 
and count. Most prisoners were in their 
respective housing pods, but not yet 
locked down for the night. 

"This is where the [prison adminis- 
tration] made their first major error,” 
says PLN' s inside source. "They com- 
pletely forgot about the lockdown [and 


count] and began deploying their tacti- 
cal response team (goon squad) in place 
around the hostage situation .... A hun- 
dred or more prisoners could clearly see 
all the goons moving around outside ... 
and couldn’t help but notice that they 
were armed with guns inside the com- 
pound. They could see that something 
was up and they didn’t want to be trapped 
in their cells when it all came down. So 
when lockdown call was finally made, 
they refused to go to their cells and be- 
gan trashing the pod. So more goons 
had to be called in, and the rebellion was 
well under way.” 

Prison Director Ron Angelone acted 
as a spokesperson with the local press. 
Said Angelone, "At this time the insti- 
tution was aware that this situation was 
going on.” But apparently the prisoners 
holding hostages in the medical unit 
were unaware of the rebellion and those 
involved in the rebellion were unaware 
of the hostage situation. 

"During the night,” according to 
PLN' s source, "a state police negotiator 
kept the hostage takers busy while the 
goon squad took care of the rebellion and 
put everyone back in their cells. Then, 
on Angelone ’s orders, just before dawn 
Saturday morning the goon squad 
stormed [the building where the hostages 
were] and freed the hostages. But dur- 
ing this event, one member of the goon 
squad managed to drop his shotgun, 
w hich discharged and wounded the war- 
den and seven of the goons.” 

"We’ll investigate it,” Angelone told 
local reporters, "It was either a malfunc- 
tion or an accidental weapon discharge.” 
Asked if any of the prisoners were in- 
jured, Angelone said, "I don’t know. I 
didn’t stop to look.” 

The local paper reports said that two 
guards w^ere stabbed in the NCC segre- 
gation unit earlier that day and that 
relatives of prisoners told reporters that 
the prison "has been tense and ripe for 
trouble for months.” Angelone told re- 
porters that the motive for Friday night’s 
incident was strictly escape and not a 
protest of any sort. A prison spokesman 
said that the stabbings were unrelated to 
the night’s events. 

Angelone also told reporters that 
w h ile the prisoners held hostages, "they 
had minor things they demanded; they 


wanted to talk to the press and legal 
counsel.” But he said, "This wasn’t the 
primary focus of these individuals. Their 
focus was to tty and escape.” Angelone 
told reporters that he did not know the 
details of their demands. 

It should be noted, however, that 
earlier this year Angelone instituted a 
policy denying the press access to inter- 
view prisoners. Virginia prisoners have 
a long list of grievances, most dating 
from April, 1994, after Angelone es- 
caped from a Nevada prison system in 
turmoil and took over the head spot in 
Virginia. 

"The Governor appointed a new 
five-member Parole Board,” reports one 
Virginia prisoner. "One of the members 
is a rape victim, another member lost her 
son to violent crime, and the chairman 
is a former prosecutor. In September 
1994, the Virginia General Assembly 
abolished parole for anyone committing 
a crime on or after January 1, 1995. 
However, the new law in conjunction 
with the new Parole Board has effectively 
abolished parole for all prisoners in Vir- 
ginia who have a violent offense 
regardless of when they were convicted.” 

Virginia also began charging pris- 
oners a $5 co-payment on medical 
sendees rendered after July, 1995; insti- 
tuted a new phone contract with MCI, 
w ith recording and monitoring of calls 
and an automatic 15-minute cutoff; 
Angelone introduced the use of "diet 
loaf’ which is fed to ad-seg prisoners; 
family visiting has been reduced from 
48 hours per month to a maximum of 8 
hours per visitor per month; denied me- 
dia access to prisoners; terminated 
sex-offender treatment programs and 
other educational and treatment pro- 
grams; and effective January 1, 1997, a 
new 7 restrictive properly 7 policy w ill take 
effect. Prisoners wall no longer be al- 
lowed to have: typewriters, personal 
clothing except for white underclothes, 
musical instruments, jewelry 7 except for 
a wedding band and a chain with a reli- 
gious medallion (no stones or gems are 
permitted), personal televisions unless 
they have a 5" or smaller screen, per- 
sonal radios except for Walkmans. 

The rebellion w as not reported in the 
local press, only the attempted escape. 
The press reported that "no motive was 
given” for the attempted escape. 
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Angelone said the department will 
provide counseling for the hostages “for 
the traumatic experience of having 
somebody take violent control over their 
lives.” He added: “It’s a tremendous 
stress on these individuals to sit there 
and wonder are there people out there 
who are going to help us.” 

These last words have an ironic ring 
to them, when you consider how they 


apply to all Virginia prisoners who have 
suffered the traumatic experience of hav- 
ing Angelone’s Department of 
Corrections take violent control over 
their lives since he assumed the head 
DOC spot in 1994. Considering the re- 
strictions placed on prisoners’ visiting 
and denying the press access to prison- 
ers, his closing words ring especially 
ironic. It is a tremendous stress on these 


individuals [prisoners] to sit there and 
wonder "are there people out there who 
are going to help us?” 

According to PLN sources, the ten- 
sion in Virginia — indeed, as it is in an 
growing number of states — continues 
to increase. ■ 

Sources: Richmond Times Dispatch, 
reader mail 


Texas Guard Cleared in Controversial Shooting 


L ast month PLN reported “In 
Harm’s Way: Texas Prisoner 
Killed,” about the fatal shooting of 21- 
year-old prisoner Daniel Miguel 
Avellaneda by 35-year-old French 
Robertson Unit prison guard Neal 
Harms. 

Six weeks and one day after the July 
8 shooting, a Jones County grand jury 
in Anson, Texas, a tiny hamlet located 
next to the prison, found that Harms vio- 
lated no laws when he killed Avellaneda. 

Neither the district attorney nor dis- 
trict judge would discuss the case with 
reporters. Texas prison officials told the 
press, though, that no prisoners testified 
before the grand jury, saying that the 
grand jury didn’t request prisoners’ tes- 
timony. 

Harms told investigators that 
Avellaneda was running away from an 
outside work crew; that he shouted twice 
at him, fired a warning shot in the air 
and then issued a third oral order to halt. 

“The inmate turned around, run- 
ning backward, flipping me off again,” 
Harms claimed. “I then fired a second 
shot toward the inmate’s center mass, 
and the inmate fell to the ground.” The 
bullet hit Avellaneda between the eyes. 
He was later pronounced dead at a local 
hospital. 

Marshall Jackson, member of the 
same work crew, who asked to appear 
before the grand jury, said Harms rode 
his horse into Avellaneda, frightening 
the prisoner into bolting. 

Jackson said in a letter to the Dal- 
las Morning News that Avellaneda 
neither spoke nor understood English. 
Jackson told the paper: “He ran across a 
the field and jumped over a thin piece of 
wire within the work area.” 

Jackson said Harms fired a shot into 
the air and Avellaneda stopped. 
“Avellaneda began to shake his hands 


in the air as if to say, T surrender.’” As 
the guard approached on horseback, says 
Jackson, Avellaneda took three steps 
backward with his arms still in the air 
and facing the guard. 

“[With] Daniel Avellaneda, now 
standing still in the work area with his 
hands in the air. Officer ... Harms shot 
. . . Avellaneda in the forehead, killing him 
while we watched,” Jackson said. 

The day after the shooting, Jackson 
and another prisoner, Carlos Swist, filed 
grievances with prison officials. Both 
grievances came back with the same re- 
sponse from officials: “The treatment of 
other inmates is none of your concern. 
Grievance denied.” 

Jackson and prisoners Rex Mourn- 
ing and Richard L. Williams sent letters 
w ith their accounts of the shooting to the 
Dallas Morning News. Reporters re- 
sponded by letter to the three prisoners. 
These letters were clearly marked “Me- 
dia Mail.” According to TDCJ 
regulations letters to prisoners from the 
media are supposed to be treated much 
the same as legal mail, to be opened only 
in the presence of the recipient and not 
to be read by prison officials. 

Mourning’s letter was intercepted 
and read by prison officials before it was 
delivered. Prison officials acknow ledged 
opening the letter, but told reporters it 
was a mistake. 

“Within five minutes after I received 
my letter,” Jackson said, “I and the other 
tw o guys [who wrote letters to the paper] 
were moved. They didn’t say w hy, but it 
could be assumed to be harassment.” 

Mourning said he, too, was told to 
pack up and was, as The News puts it, 
“escorted to a cellblock where inmates 
with disciplinary problems are housed.” 

“I truly fear for my life on this unit,” 
said Mourning. Prison spokesperson 
Larry Todd told reporters that relocating 


the three prisoners was part of an unre- 
lated series of reassignments. A total of 
seven prisoners, in letters and interviews 
with The News , said Avellaneda was 
standing still with his hands in the air 
when he was fatally shot in the forehead. 
None of the seven contend that 
Avellaneda was attempting to escape. 

The French Robertson Unit is a 
modern compound whose 2,800 prison- 
ers outnumber the residents of nearby 
Anson, w here the grand jury was held. 

The seven prisoners who commu- 
nicated with The News say the 
well-scrubbed, open-air appearance of 
the prison compound is deceptive. Pris- 
oners describe an atmosphere of stark 
brutality where guards attack prisoners 
w ithout provocation. Attempts to report 
misconduct by guards, they say, are met 
with silence or retaliation. 

Reporters were referred by local 
prison officials to Gary Johnson, head 
of the TDCJ Institutional Division, who 
said the Robertson Unit is “a well run, 
clean unit.” 

“It’s not unusual for inmates to have 
a different story than the officers,” said 
Johnson, a former TDCJ warden. 

Johnson told reporters of the shoot- 
ing: “It’s a judgment call that has to be 
made on the spot.” He said that Harms 
“followed policy.” 

Daniel Avellaneda’sbodv was trans- 
ported to Huntsville and buried in a 
prisoner pauper cemetery know n by pris- 
oners and guards alike as Peckervvood 
Hill. 

The results of the official investiga- 
tion were transported to a home town 
grand jury, where it appears that the truth 
and justice in this case was also buried 
in a pauper’s grave. ■ 

Source: Dallas Morning News 
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Twelve Political Prisoners Gave their Lives in a Death Fast in Turkey 


W hen Ay gun Ugur, an impris- 
oned militant from the out- 
lawed Turkish Communist Party/ 
Marxist-Leninist (TKP/ML), died on the 
63 rd day of a hungerstrike, Turkey was 
shocked. In a nation which is continu- 
ally rocked by political crises and 
rebellion, this summer’s death fast by 
left-wing political prisoners posed the 
greatest threat to the the Turkish gov- 
ernment in recent years. Weeks of public 
denial and fierce repression could not 
stop the prisoners, and in the days after 
Ugur’s death, 11 more martyrs were to 
fall in Europe’s most serious political 
hungerstrike since 10 Irish POW’s died 
in the 1981 IRA/INLA hungerstrike. 

This summer’s hungerstrike, the 
climax of more than a year of continued 
prison resistance in Turkey and 
Kurdistan, began on May 19, 1996. At 
the outset, more than 1,500 political pris- 
oners took part, most from militant 
communist organizations such as the 
Revolutionary People’s Liberation Party- 
Front (DHKP-C), the TKP/ML, and 
others. Kurdish political prisoners, 
mostly from the Kurdistan Workers Party 
(PKK), soon joined in as well, and the 
resistance displayed a great deal of unity 
among Turkey’s fractured radical-left 
and leftist Kurdish groups as well. 

The main impetus for this latest 
hungerstrike was the order which was 
issued on May 6, 1996 by the new Turk- 
ish Justice Minister Mehmet Agar. Ever 
since inconclusive parliamentary elec- 
tions in December 1995 had left Turkey 
in a state of political stalemate, a shaky 
coalition government was eventually 
formed by the two main secular conser- 
vative parties, the True Path Part) (DYP) 
and the Motherland Party (ANAP). 
Mehmet Agar was well known to left- 
ists in Turkey, especially the prisoners, 
and his career as a policeman and poli- 
tician was one marked by torture, 
murder, and bloodshed. Agar had served 
as police chief in Ankara following the 
September 9, 1980 military coup, and his 
tenure there was marked by the death of 
scores of revolutionaries. In 1990, Agar 
became police chief in Istanbul, where 
he continued his reign of terror. Accord- 
ing the the DHKC Information Office in 
Amsterdam, police raids directed by 
Agar resulted in the deaths of 124 left- 
wing militants with another 22 tortured 


to death. Agar was also responsible for 
the murder of 8 left-wing journalists and 
the imprisonment of 55 others. 

Mehmet Agar’s May 6th order an- 
nounced the establishment of several new 
special isolation prisons in Eskisehir and 
other cities, and the planned dispersal 
of political prisoners to remote areas far 
away from their families and lawyers. 
This order marked the highpoint of in- 
creased repression against political 
prisoners in Turkey and Kurdistan. 

Turkey has a long history of mili- 
tant left-wing struggle, especially since 
the 1970s, and prison resistance has al- 
ways been an integral part of movement 
activity. Following the 1980 military 
coup, when thousands of militants were 
imprisoned and tortured, there were sev- 
eral waves of hungerstrikes and prison 
resistance, organized mainly by the ur- 
ban guerrilla organization Devrimci Sol 
(now known as the DHKP-C) and the 
PKK. But the return of “democracy” to 
Turkey in the 1980s did not mean that 
prison conditions became any better. In- 
deed, following the launching of the 
PKK’s armed struggle offensive in 
Kurdistan in 1984 and the hanging of 
martial law over all Kurdish provinces 
in 1987, the repression in the prisons 
became much worse as the number of 
political prisoners began to rise. 

In the 1990s, prison resistance con- 
tinued, and one of the largest 
hungerstrikes in Turkish history began 
on July 14, 1995, when nearly 10,000 
Kurdish political prisoners and prison- 
ers of war began a hungerstrike to 
demand better prison conditions and to 
call for an end to the dirty war in 
Kurdistan. [PLNOci. 1995] July 14th is 
a significant date in history for the PKK 
movement. It recalls the hungerstrike 
launched on July 14, 1982 by PKK cadre 
Hayri Durmus, Kemal Pir, Ali Cicek, and 
Akif Yilmaz, all of whom fell as martrys 
in their resistance. A w ave of solidarity 
hungerstrikes by Kurds across Europe 
and even in America, including clashes 
with riot police in London and several 
German cities, helped draw ; international 
attention to the war in Kurdistan and to 
the plight of political prisoners in Tur- 
key. But this hungerstrike ended without 
achieving any results after 35 days. Four 
people were martyred in this 
hungerstrike: Fesih Beyazcicek, Remzi 


Altinas, Latifa Kaya, and Gulnaz 
Baghistani; Gulnaz died in Berlin, Ger- 
many following a police attack on 
Kurdish solidarity hungerstrikers. 

Prison resistance spread from 
Kurdistan during the summer of 1995, 
particularly following the dramatic es- 
cape from prison on July 17, 1995 of four 
DHKC prisoners. Their escape led to a 
wave of repression against other prison- 
ers and prisoners’ families, and 
resistance to state terror in the prisons 
eventually took the form of a nationwide 
prison uprising on September 12, 1995. 
Both Kurdish and Turkish political pris- 
oners from several left-wing 
organizations acted together during this 
resistance. The state responded with 
heavy force, however, attacking Buca 
prison in Izmir on September 21, 1995. 
A raid by soldiers and police on the 
prison left 3 DHKC prisoners dead and 
another 60 prisoners seriously w ounded. 

Resistance and repression contin- 
ued, however, and soon Urmaniye prison 
in Istanbul became the focus. On Decem- 
ber 13, 1995, the police and army 
attacked rebellious inmates, even using 
helicopters, leaving 1 dead and scores 
more wounded. But prisoners success- 
fully barricaded themselves and held off 
the state forces until another, more 
deadly state attack on January 4, 1996 
left yet another 3 DHKC prisoners dead. 
By this point, a rather large movement 
outside the prisons had formed and be- 
gan taking to the streets to demand an 
end to torture and death in Turkish pris- 
ons. Following the January 4th massacre, 
Turkish targets across Germany were 
firebombed, and thousands of people in 
Turkey took to the streets in protest. At 
the funeral for tw o of the DHKC mar- 
tyrs, riot police in Istanbul made some 
4,000 arrests, injuring scores of people. 
World-wide attention became focused on 
the situation in Turkey’s prisons follow- 
ing this, largely due to the murder by 
police of Emin Goktepe. Emin, a jour- 
nalist for the leftist daily “Evrensel,” was 
dragged away by police during the fu- 
neral procession in Istanbul. His battered 
corpse was found in a ditch a few 7 days 
later. Turkish police at first denied they 
had any knowledge of Emin’s murder, 
but overwhelming evidence soon proved 
to the world that Emin was the latest in 
a series of “disappearances” and mur- 
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ders of leftist journalists in Turkey. Bow- 
ing to pressure from the European 
Parliament, several Istanbul police of- 
ficers were indicted for Emin’s murder 
this spring. 

It was against this background of 
continued intense repression that the 
May 19th hunger strike was launched. 
Prisoners demanded that the May 6th 
order be rescinded, that all special iso- 
lation prisons be closed down, and they 
also demanded an end to the attacks on 
family members and lawyers which have 
become so routine in Turkey and 
Kurdistan. The collapse of the DYP- 
ANAP right-wing coalition in May 
changed the situation slightly, however. 
A new coalition, made up of former 
Prime Minister Tansti Ciller’s DYP party 
and the Islamic Refah Party, removed 
Agar and named Refah member Sevket 
Kazan to be the new Justice Minister. 
At this point, PKK prisoners halted their 
hungerstrike, apparently fooled by prom- 
ises of reform. But the prisoners from 
the Turkish left continued and indeed 
escalated their resistance. 

The analysis by the DHKC and oth- 
ers proved correct, as Kazan promised 
to continue with the state attacks on 
revolutionary prisoners and to push 
through the new restrictions and special 
prisons. The hungerstike became a death 
fast, with hundreds of prisoners vowing 
to perish before they would cease their 
resistance. State repression was height- 
ened, and a media black-out was ordered 
by the Refah government, reminiscent 
of the German state’s repressive mea- 

The following martyrs fell dur- 
ing the 69-day hungerstrike: 

Aygun Ugur (TKP/ML), 

Altan Berdan Kerimgiller 
(DHKP-C), 

Olginc Ozkeskin (DHKP-C), 
Huseyin Demircioglu (MLKP). 
Ali Ayata, (TKP/ML), 
Mujdat Yanat (DHKP-C), 
Tahsin Yilmaz (TIKB), 

Ayse Idil Erkmen (DHKP-C), 
Hicabi Kucuk (TIKB), 
Yemliha Kaya (DHKP-C), 
Osman Akgun (TIKB) 

Hayati Can (TKP/ML) 


sures during the RAF hungerstrike in the 
autumn of 1977. But Turkey’s political 
prisoners are very well-organized and 
resourceful, and they managed to 
smuggle a video tape of the prison con- 
ditions and the death fast to the outside. 
When these images were broadcast to 
Turkey and the world, the government 
could no longer deny the resistance which 
was underway. Rallies by prisoners’ fami- 
lies and supporters grew. Riots broke out 
in the Gazi district of Istanbul and other 
areas as well. The state vowed never to 
negotiate with “terrorists,” but when 
Aygun Ugur fell on July 21st, the situa- 
tion changed. In the following days, more 
prisoners died, and yet the resistance 
continued. By now, the bourgeois left 
were shocked, and even pro-state media 
began to question the inhumane stance 
of the new regime. Sedat Ergin, a lead- 
ing newspaper commentator in Ankara, 
noted that the fast had become a “direct 
challenge” to Prime Minister Erbakan’s 
new Islamic government. On July 25th, 
with 8 strikers already dead, the Kurdish 
PKK prisoners announced that they too 
would join the death fast. The Kurdistan 
Parliament in Exile in Europe issued a 
declaration in support of the 
hungerstrikers. With social discontent 
and protest mounting, the media black- 
out having failed to keep a lid on the 
situation, famed author Yasar Kemal and 
other noted human rights activists at- 
tempted to mediate between the prisoners 
and the state. On Saturday, July 28, 1996, 
the prisoners announced that the death 
fast was over when the government gave 
in to all their demands. 

The government stated it would 
close down the Eskisehir prison in cen- 
tral Anatolia, it would stop the dispersal 
of prisoners to remote locations, end the 
attacks on family members and lawyers, 
and seek to improve prison conditions. 
After 69 days of determined resistance 
and the death of 12 prisoners, the 
hungerstrike by Turkish revolutionaries 
ended in victory. But Turkey is still a 
country in turmoil. As the urban 
underclasses continue to rise up in the 
cities in the west and the Kurdish libera- 
tion struggles gains in strength in the 
east, state repression will continue, and 
this summer’s hungerstrike will certainly 
not be the last in the struggle for social- 
ism and freedom in Turkey and 
Kurdistan. 


For more information on the lib- 
eration struggle in Turkey and 
Kurdistan, visit the DHKP-C 
homepage on the Internet: http:// 
www.xs4all.nl/~ozgurluk, or write to 
Arm The Spirit, PO. Box 6326, Stn. A, 
Toronto, Ont., M5W 1P7 Canada. E- 
mail: ats@etext.org. Arm The Spirit’s 
homepage: http://bum.ucsd.edu/-ats. 

[Editors' Note: On October 2, 1996, 
80 political prisoners in Canakkale 
prison built barricades to protest a mas- 
sacre at Diyarbakir. Another 90 began 
a hunger strike to protest expected at- 
tacks by the Turkish government. On 
October 5, 1996, the barrricades were 
taken down after government troops re- 
took the prison. Supporters of the 
prisoners fear con tinued repression. 
Anyone desiring more information on 
this topic should contact DHKC Infor- 
mation Bureau, BM Box 8253, London 
WC1N3XX, England.) H 

Tommy T-shirts a Hot Item 

L ong time PLN subscriber and 
supporter, Tommy Silverstein, 
is one heck of a talented illustrator. PLN 
readers familiar with the bimonthly pub- 
lication, North Coast Xpress , are also 
familiar with Tommy’s work. He illus- 
trates the cover of each issue of NCX. 

Now two of his best illustrations are 
available on white T-shirts with black 
lettering and graphics. One shirt (Design 
#2) says “Control Units Are Torture” and 
sports an illustration of two finely drawn 
human hands. One hand is splayed palm 
up on a rough hewn four-by-four. The 
other hand is driving a large spike into 
the first hand’s palm. The other t-shirt 
(Design #1) has the words “Waco Sub- 
committee Hearing” emblazoned above 
an illustration of three “hear no evil, see 
no evil, speak no evil” chimpanzees. The 
chimps have mikes and name placards 
before them. The hear-no-evil chimp’s 
placard says “President”; the see-no-evil 
one says “Injustice Dept., Janet Reno”; 
and the speak-no-evil one says “Law En- 
forcers.” 

These T -shirts are available for $ 1 5 
each plus $2 shipping, in sizes M, L, XL, 
XXL, from: NCX, P.O. Box 1226, 
Occidental, CA 95465. One year sub- 
scriptions to NCX are also available for 
$10 for prisoners, $20 for non incarcer- 
ated individuals, and $40 for 
institutions. ■ 
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Motive in Denying Due Process Irrelevant 


T he court of appeals for the sixth 
circuit held that prison officials 
are liable for keeping a prisoner in ad- 
ministrative segregation without a 
hearing if they acted intentionally or with 
deliberate indifference; their motive in 
doing so is irrelevant. Gregory Howard, 
a Michigan state prisoner, filed suit af- 
ter he was placed in protective custody 
and increased security confinement with- 
out a hearing or review. Howard spent a 
total of 559 days in segregation as a re- 
sult of the due process violation. This is 
the third time the appeals court has re- 
versed district court rulings in favor of 
prison officials in this case. In Howard 
v. Grinage , 6 F.3d 410 (6th Cir. 1993) 
the court held that Michigan prisoners 
retained a constitutionally protected lib- 
erty interest in remaining free from 
segregation and remanded the case. In 
its remand the court instructed the dis- 
trict court to determine whether prison 
officials had been grossly negligent or 
deliberately indifferent to Howard’s 
rights. The district court ruled in the 
defendants’ favor after they testified that 
they bore no animosity towards Howard 
and that they violated prison rules man- 
dating notice and a hearing before a 
prisoner is placed in administrative seg- 
regation because they weren’t "thinking 
at the time.” 

The appeals court held that the dis- 
trict court improperly applied substantive 
due process cases to an irrelevant por- 
tion of the case. The court gives an 
extensive discussion to due process cases 
and the differences between substantive 
and procedural due process. It is inter- 
esting that throughout this ruling 
nowhere does the court mention Sandin 
v. Connor , 115 S.Ct. 2293 (1995) which 
specifically dealt with prisoner due pro- 
cess rights. While not stated, that could 
be because the court was bound by its 
earlier ruling that, at the time the viola- 
tion occurred, Howard did have a due 
process liberty interest in remaining free 
from segregation absent notice and a 
hearing. Prisoner litigants should thor- 
oughly read and analyze this case before 
citing it. 

"Once it has been established that a 
plaintiff has asserted a protectible liberty 
interest, as this court has already deter- 
mined in Howard 7, the procedural due 


process inquiry 7 has two components: a 
state-of-mind determination and a rel- 
evant conduct determination. This court 
has interpreted Daniels [Daniels v. Wil- 
liams , 474 US 327, 106 S.Ct. 662 (1986)] 
to require that, to state a cognizable sec- 
tion 1983 claim based on the deprivation 
of procedural due process, conduct must 
be grossly negligent, deliberately indif- 
ferent, or intentional. See Howard 7, 6 
F.3d at 415... 

"In a post-deprivation case the ‘rel- 
evant action’ refers to the decision 
effecting the deprivation, and not to the 
failure to afford adequate procedures. 

It would be inconsistent with any 
articulable rationale underlying due pro- 
cess to focus on the failure to provide 
process when the deprivation has already 
occurred without it.” In repeating this 
standard the appeals court sternly re- 
buked the lower court’s ruling that the 
defendants were not liable to Howard 
because they bore him no animosity. "We 
find this novel standard to be wholly 
unsupported by existing law, contrary 
to our instructions upon remand, and 
erroneous because it applies to the 
decision to deny a hearing rather 
than to the decision to place Howard 
in protective segregation and keep 
him there.” 

The court held this case was con- 
trolled by Franklin v. Ay cock, 795 F.2d 
1253 (6th Cir. 1986) where the judicial 
inquiry must focus on the conduct of the 
defendants rather than the process that 
was denied in order to determine if a 
constitutional violation has taken place. 
[ Editor s Note: Readers should note that 
this holding is not consistent with the 
recent standard articulated by the su- 
preme court in Sandin; there the court 
held that the judicial inquiry must be on 
the nature of the deprivation suffered by 
the prisoner in relation to the ‘ ordinary 
incidents of prison life.’ Only then does 
the court determine if there is a due pro- 
cess liberty interest at stake. | In Franklin 
the court held that the prisoner plaintiff 
was intentionally placed in segregation 
because there were no claims indicating 
he was placed there accidentally, by mis- 
take or temporarily and forgotten. "For 
purpose of this appeal we hold that the 
knowing placement of a prisoner in ad- 
ministrative segregation in violation of 


prison rules is in itself an ‘intentional’ 
act.” 

The court rejected the suggestion 
that there must be any type of subjective 
inquiry into defendant prison officials’ 
state of mind when a due process viola- 
tion occurs. In doing so the court relied 
on Farmer v. Brennan , 114 S.Ct. 1970 
(1994) where the supreme court adopted 
a test requiring both a subjective and 
objective finding of culpability before 
prison officials could be found liable 
for violations of the eighth amend- 
ment. “We therefore hold that 
‘deliberate indifference’ in this post- 
deprivation context is an objective 
standard addressing a prison official’s 
failure to act when he has actual or 
constructive knowledge of an obvious 
prison rule violation. 

"There is no place in an inquiry 7 ap- 
plying any of these standards for a 
prerequisite finding of personal animos- 
ity, ulterior motives, unspoken reasons, 
or face-to-face contact. A prison official’s 
motivation, or lack thereof, is simply ir- 
relevant in a post deprivation procedural 
due process case. If the conduct result- 
ing in the deprivation is intentional or 
deliberately indifferent, a constitutional 
violation results even if the decision to 
deprive was made with the best of mo- 
tives.” The case was reversed and 
remanded to the lower court, for the third 
time, for still more proceedings. Howard 
was represented by Dan Manville, au- 
thor of the Prisoners’ Self Help 
Litigation Manual. See: Howard v. 
Grinage , 82 F.3d 1343 (6th Cir. 
1996). ■ 

Georgia Prisoners 
Retain Right to Safety 

T he Georgia state supreme court 
ruled that prisoners retain a 
right to protection and safety 7 from other 
prisoners. Marvin Yizar, a Georgia 
state prisoner, is a former Atlanta 
policeman serving a life sentence for 
murder. Yizar had previously ar- 
rested and prosecuted many of the 
prisoners with whom he now shares 
residency. As a result, he has been 
attacked several times while housed 
at the Valdosta Correctional Institution. 
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Despite repeated requests to be housed 
in protective custody or be transferred 
to a federal prison Georgia prison offi- 
cials refused to do so. 

Yizar then filed a writ of manda- 
mus in state court seeking a court order 
mandating his placement in protective 
custody. The trial court denied the writ 
holding that what Yizar requested 
was "a discretionary matter, not 
something he is entitled to as a mat- 
ter of right.” The court also denied 
Yizar’s request to file in forma 
pauperis. The Georgia supreme court 
reversed and remanded. 

The court noted that mandamus is 
an extraordinary remedy which will not 
issue to compel a public official to per- 
form a discretionary act unless a gross 
abuse of that discretion has been shown 
by the petitioner. Examining Yizar’s 
petition the court held that because 
he claimed to face a continuing 
threat of attack while in general 
population and that prison officials 
were well aware of the risk he faced 
and refused to protect him, Yizar’s 
petition should be considered on its 
merits. The trial court erred in re- 
fusing to file it. 

The court applied the U.S. su- 
preme court’s Farmer v. Brennan , 
114 S.Ct. 1970 (1994) ruling which 
held that a prison official is liable if 
he is aware of a threat to a prisoner’s 
safety and “disregards that risk by 
failing to take reasonable measures 
to abate it.” This is an important rul- 
ing by which Georgia state prisoners 
can enforce their federal rights in 
state court. The court held that there 
is no legal duty for prison officials 
to place a prisoner in protective cus- 
tody upon his request and that 
prison officials must exercise their 
discretion in determining the appro- 
priate measures to avoid harm to 
each prisoner. “But, while the deci- 
sion to place an inmate in protective 
custody is clearly within the discre- 
tion of prison officials, Yizar’s 
petition alleges a gross abuse of that 
discretion under the standard of 
Farmer v. Brennan .” The court also 
instructed the trial court, on remand, to 
consider Yizar’s affidavit of 
indigency. See: Yizar v. Ault , 462 
S.E.2d 141 (GA S.Ct. 1995). ■ 


ADA Ruling for Deaf New \ork Prisoners 


T he U.S. District Court for the 
Southern District of NY ruled 
in favor of hearing impaired New York 
prisoners litigating a number of consti- 
tutional and statutory issues relating to 
the imprisonment of hearing impaired 
prisoners. The court held that the de- 
fendants, New York Department of 
Correctional Services (DOCS), violated 
all statutes and constitutional provisions 
under which the prisoner plaintiff class 
sought relief, thus warranting declara- 
tory and injunctive relief. The court 
provides a thorough analysis of the rights 
of hearing impaired prisoners under the 
ADA and the Rehabilitation Act of 1973. 
This ruling will be of interest to prison- 
ers litigating under those statutes, 
particularly hearing impaired prisoners. 

Declaratory judgment was granted 
to the prisoner plaintiffs in the follow- 
ing areas: The failure of DOCS to 
“provide interpretive services for various 
aspects of reception and classification;” 
the "absence or inadequacy of assistive 
communications devices for telephone 
and television and the absence of visual 
safety alarms violates both the ADA and 
the Rehabilitation Act;” the DOCS failed 
“to make reasonable accommodations to 
facilitate full participation by class mem- 
bers in educational, vocational and 
rehabilitative contexts such as classes and 
counseling sessions ... DOCS failed 
“to provide qualified interpreters and/or 
other assistive devices during medical 
and mental health treatment . . . which the 
court also ruled to be a violation of “class 
members’ constitutional due process and 
privacy rights and in those instances of 
medical care in which communication 
between patient and medical personnel 
are essential to the efficacy of the treat- 
ment, such failure violates the Eighth 
Amendment’s prohibition against cruel 
and unusual punishment;” [This last part 
may be useful to non-English speaking 
prisoners as well.] DOCS failed “to pro- 
vide qualified interpreters and/or other 
assistive devices in disciplinary', griev- 
ance and parole proceedings...” 

Declaratory judgment was also made 
in plaintiffs’ favor on a number of mis- 
cellaneous issues, including a finding 
that because the DOCS built a special 
Sensorially Disabled Unit (SDU) for 
male prisoners, “but from which women 
[prisoners] are excluded based on gen- 


der, violates the equal protection rights 
of the Female Sub-Class.” 

This ruling provides an excellent 
analysis in a developing area of law. See: 
Clarkson v. Coughlin, 898F.Supp. 1019 
(S.D.N.Y 1995). ■ 

Upsizing Federal 
Law Enforcement 

I n his 1996 State of the Union ad- 
dress, Clinton promised to end the 
“era of big government.” But while fed- 
eral agencies from the Department of 
Energy to the Labor Department are be- 
ing downsized, federal law' enforcement 
appears to be moving briskly in the op- 
posite direction. 

The Clinton administration’s fiscal 
1997 budget calls for a 13.7 percent in- 
crease for the Department of Justice, 
which would boost its funding to $18.6 
billion. In the past 16 years, the Justice 
Department has expanded its work force 
from 55,000 employees to 94,000 and its 
budget has grown by nearly 600 percent. 
After adjusting for inflation, that in- 
crease still comes to about 300 percent 
since 1981. 

There are currently more than 
41,000 criminal investigators working 
for 32 federal agencies. One of the fast- 
est growing is the Immigration and 
Naturalization Service (INS). This year 
the House approved a bill that will trans- 
form the Border Patrol into one of the 
nation’s largest police agencies, with the 
hiring of 1,000 agents in each of the next 
five years. 

During fiscal year 1995, $6.7 bil- 
lion was spent on domestic drug 
enforcement, more than $1.3 billion of 
it going to the FBI and DE A. TheDEA 
will spend some $33 million over the 
next five years on sophisticated digital 
equipment that will enable its field 
agents to greatly expand the use of tele- 
phone wire taps. 

All of this is indicative of who the 
“our” is in the political rhetoric about 
“getting big government off our backs ” 
Government is indeed getting off the 
backs of corporate America, and it’s 
landing on the necks of immigrants, 
working people, the un- and underem- 
ployed, and poor people. ■ 

Sources: Law Enforcement News, 
Washington Post 
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Iowa DOC Shake-Up 

by Michael Brant 


T he Iowa DOC administration 
under director Sally Chandler 
Halford is taking a “get tough” position 
against prisoners. Up for a tough recon- 
firmation next year by the senate, the 
director plans to shake-up the whole sys- 
tem in the wake of recent incidents 
within the Iowa system. 

The changes by the DOC were dis- 
cussed Sept. 6 with the Iowa Board of 
Corrections and include: issuing new 
prisoner uniforms; eliminating all per- 
sonal clothing “down to the socks” (even 
shorts and sweats); using plastic contain- 
ers and doing away with the inmate 
purchased locker boxes; and, waging a 
court battle to toughen conditions for 
inmates in the hole at the state peniten- 
tiary in Ft. Madison. 

The DOC has been plagued this year 
with incidents. The Iowa State Peniten- 
tiary was put on lockdown after a guard 
shot a prisoner July 18 when he tried to 
escape during a medical trip to Univer- 
sity Hospitals in Iowa City. The 
lockdown reason was “to head off hos- 
tile reactions.” On July 23 a disturbance 
by 13 prisoners at the still locked down 
penitentiary had to be quelled by armed 
guards when fires were set on walkways 
outside of cells and cells were trashed. 
On August 4 a guard at the penitentiary 
was stabbed while serving lunch. Peni- 
tentiary officials conducted a cell by cell 
search and found more that 100 weap- 
ons during the lockdown, including 
shanks up to 20 inches long and zip guns. 

Governor Branstad, on August 5, 
commended prison officials for their 
handling of the lockdown and the stab- 
bing of the guard at ISP. The governor 
used the incidents for his quest to rein- 
state the death penalty, saying that the 
death penalty would help ease tensions. 

The lockdown at the penitentiary 
was partially lifted on August 12. On 
August 19 a guard at the new medium 
security prison in Clarinda was attacked 
by a prisoner. On Sept. 5 a prisoner at 
the Medical & Classification Center at 
Oakdale was stabbed in the back with a 
table knife while in the reception exer- 
cise yard after only two days in prison. 
On Sept. 9 all knives (including plastic) 
were removed from the dining area at 
the Mt. Pleasant Corr. Fac. (and pre- 
sumably at other prisons across Iowa). 
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During the first weekend of Sept, a 
group of five prisoners attempted to es- 
cape from the exercise yard at the new 
prison in Clarinda. They set off an alarm 
and were caught. The prison, which 
opened in April, was designed for 750 
prisoners but already houses almost 900. 

In the most controversial incident, 
on August 29 the warden at ISP in Ft. 
Madison was fired by the director, after 
only 13 months on the job, for allowing 
six prisoners to transfer to New Mexico 
in a prisoner exchange. Of the prison- 
ers five are serving life sentences. The 
prisoners were transported by a private 
company, R & S Prison Transport Ser- 
vice, who sent an unarmed husband and 
wife team in one van. 

On August 28, despite instructions 
from prison officials not to stop anyw here 
other than prisons and jails, the trans- 
port officers stopped at a rest area in 
Texas for a break. There the prisoners, 
labeled six of some of the worst in Iowa, 
overpowered the guards and took them 
hostage, leading authorities on a two 
hour chase at speeds over 100 mph be- 
fore their recapture. The quick 
apprehension was due to a citizen that 
witnessed the incident and called the 
authorities. Director Halford signed the 
contract with R & S Prison Transport on 
August 1st (which contract has since 
been canceled). 

The warden was fired because he 
was at the prison and shouldn’t have let 
the prisoners get in the van with only 
two unarmed guards, even though they 
had a contract to transport them. An 
example used was when officers from a 
transport company showed up at the Polk 
County Jail in Des Moines, Iowa smell- 
ing of alcohol and the jail refused to 
relinquish custody of the prisoners over 
to the transport company officers. Di- 
rector Halford said that she wasn’t 
notified so the responsibility lies with the 
fired warden. 

The governor supported the 
director’s decision to fire the w arden, not 
even four weeks after commending the 
w arden on a job well done in the han- 
dling of the lockdown and guard 
stabbing. H 

Sources: Water loo/Cedar Falls Courier, 
Des Moines Register 
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New York Voting 
Rights Case Vacated 

I n the January, 1 996, issue of PLN 
we reported Baker v. Cuomo , 58 
F.3d 814 (2nd Cir. 1995) where the sec- 
ond circuit court of appeals reversed and 
remanded a low er court ruling dismiss- 
ing a lawsuit by New York state prisoners 
challenging the voting disenfranchise- 
ment of convicted felons. See: Baker v. 
Cuomo , 842 F. Supp. 718 (SD NY 1993) 
[PLN, July, 1994]. 

The prisoners contended that New 
York state laws prohibiting felons from 
voting operated as race based dis- 
crimination because New York state 
prisoners are disproportionately mi- 
norities. 

After the appeals court reversed the 
lower court dismissal and the supreme 
court denied certiorari, the appeals court 
granted a rehearing en banc solely on 
the plaintiff’s Voting Rights Act (VRA) 
claim under 42 U.S.C. § 1973. The en 
banc court did not agree to hear the 
plaintiff’s fourteenth and fifteenth 
amendment claims. 

In an extremely unusual outcome, 
ten judges sitting en banc heard the case 
and evenly split, five to five on the mer- 
its of the case. Due to an obscure 
procedural rule, when an en banc court 
evenly splits it is the district court rul- 
ing. not the appeals court ruling, that is 
affirmed. The result in this case is that 
the prisoner plaintiffs are free to pursue 
their Fourteenth and Fifteenth amend- 
ment claims on remand but their VRA 
claim is dismissed. 

Anyone interested in voting rights 
for prisoners and litigation strategy to 
eliminate prisoner disenfranchisement 
should read this ruling. Due to its pro- 
cedural posture it is wholly without 
precedential value. 

The opinion by Judges Feinberg, 
Newman, Kearse, Meskill and Parker, at 
page 934, gives a well reasoned and 
detailed discussion of w hy the origi- 
nal panel ruling should be affirmed 
to allow’ the prisoners to proceed with 
their VRA claim. Readers should not 
cite the VRA portion of the prior 
panel ruling but the constitutional 
claims remain valid. See: Baker v. 
Pataki, 85 F.3d 919 (2nd Cir. 1996) 
(en banc).H 
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PLRA Not Retroactively 
Applicable to Special Masters 

A federal district court in Cali- 
brnia held that the Prison Liti- 
gation Reform Act’s (PLRA) provisions 
limiting the source and amount of pay- 
ment to special masters appointed to 
monitor compliance with court orders 
did not apply to special masters ap- 
pointed prior to the PLRA’s enactment 
on April 26, 1996. 

In the May, 1996, issue of PIN we 
reported Coleman v. Wilson , 912 P. 
Supp. 1282 (ED CA 1995), which found 
the California Department of Correc- 
tions’ (CDC) mental health care system 
to be in violation of the eighth amend- 
ment. The court ordered extensive 
injunctive relief to rectify the constitu- 
tional violations and appointed J. 
Michael Keating to serve as a special 
master to oversee the implementation of 
the court’s injunction. Keating was to 
be paid $ 1 50 an hour for his work in the 
case and $75 an hour for travel time. His 
fees were to be paid by the defendants 
pursuant to Fed.R.Civ.P 53(a). 

With the passage of the PLRA, spe- 
cial masters were to be paid with funds 
appropriated to the federal judiciary and 
their fees were to be capped at $75 an 
hour. See 18 U.S.C. § 3626(f)(4). As a 
result, Keating ceased work on the case. 
The parties then briefed the matter so 
the court could clarify it. 

The court analyzed the PLRA’s use 
of the term “prospective relief’ to deter- 
mine if it applied to the appointment and 
compensation of special masters. The 
court noted that while ordinarily this 
should be a simple matter of statutory 
construction, the PLRA itself was less 
than helpful. “Unfortunately, the statu- 
tory definition of' relief’ violates the first 
rule of a meaningful definition, which 
is that it should not appear in the defini- 
tion .... The reason for this rule is plainly 
demonstrated by the instant case. The 
statutory definition sheds no light on the 
disputed term’s meaning since 'relief’ 
is in essence defined as all relief. Thus, 
while the definition teaches that it en- 
compasses all instances of the term, it 
does not tell us what demarks and dis- 
tinguishes those instances from others.” 


The court held that appointment of 
a special master was not “relief’ for 
PLRA purposes because Black's Law 
Dictionary defines “relief’ as the ben- 
efit a complainant seeks from the court. 
'This definition, focusing on the ultimate 
legal form of remedy rather than the - 
means of achieving the remedy, appears 
to favor plaintiff’s position.” The court 
relied on the fact that the plaintiffs did 
not seek appointment of a special master 
in their complaint. 

The court concluded that while “§ 
3626 may apply to 'future prospective 
relief,’ that term does not apply to the 
compensation of a previously appointed 
special master. The court concludes that 
the amendments to § 3626 effectuated by 
the PLRA are inapplicable to the court’s 
appointment of Michael Keating, Jr. in 
the matter at bar.” Keating was directed 
to resume his duties and the state of Cali- 
fornia was ordered to compensate him at 
$150 an hour. See: Coleman v. Wilson , 
931 F. Supp. 154 (ED CA 1996). ■ 

Attorney Fees 
Awarded in Smoking Suit 

A federal district court in Ne- 
braska awarded a prisoner 
plaintiff $8,346 in attorney fees and 
$2,952 in expenses in a suit challenging 
Nebraska state prisoners’ exposure to En- 
vironmental Tobacco Smoke (ETS, also 
known an second hand smoke). This to 
the first published case to discuss the 
award of attorney fees after passage of 
the Prison Litigation Reform Act 
(PLRA), which put extreme limits on fee 
awards in prison litigation. In this case 
the court held the PLRA did not apply to 
work performed prior to the PLRA’s pas- 
sage and made its fee award 
determination based on pro-PLRA law. 

George Weaver, a Nebraska state 
prisoner, filed suit claiming prison offi- 
cials were deliberately indifferent to 
eighth amendment rights when he was 
exposed to ETS. Fourteen days after a 
preliminary injunction hearing was held, 
the Nebraska DOC imposed a smoking 
ban on all state prisons, citing pending 
litigation as the reason for its action. 
Shortly thereafter the court granted the 
defendants summary judgment by ruling 
that by banning smoking they had recti- 


fied any eighth amendment violation that 
had been occurring. The plaintiff then 
moved for an attorney fee award. 

The defendants argued that the 
PLRA barred an attorney fee in this case 
because it eliminated the “catalyst 
theory” for awarding fees. Under the 
catalyst theory a party would be consid- 
ered to have won if it could show that by 
filing suit it had secured relief by the 
other parly 7 changing its behavior. The 
PLRA eliminated this theory and instead 
states that attorney fees are not available 
unless “directly and reasonably incurred 
in proving an actual violation of the 
plaintiff’s rights.” 

The court rejected the PLRA argu- 
ment, holding that it cannot be applied 
retroactively to cases where the relevant 
work was performed prior to the PLRA’s 
enactment on April 26, 1996. The court 
held that even if the PLRA did apply, it 
would still award fees because the work 
performed prior to the smoking ban’s 
implementation was “directly and rea- 
sonably incurred in proving an actual 
violation of the plaintiff’s rights” because 
it put the DOC defendants on notice that 
their behavior presumptively violated the 
eighth amendment. 

The court then went on to award 
Weaver attorney fees at a rate of $ 105 an 
hour for work performed on the case with 
some time reductions. One thing of in- 
terest is that the PLRA capped the 
amount of fees that can be awarded for 
hourly work in and out of court. But 
this aspect of the PLRA was not men- 
tioned or discussed by the court. 
Presumably it was not raised by the par- 
ties. See: Weaver v. Clarke , 933 F. Supp. 
831 (DNE 1996). B 

PLRA Stay Provision 
Held Unconstitutional 

I n two separate rulings different 
judges in Michigan held that the 
stay provisions of the Prison Litigation 
Reform Act (PLRA), codified at 18 
U.S.C. § 3626(e) are unconstitutional. 
Among the PLRA’s provisions to section 
3626(e) which provides that “Prospec- 
tive relief subject to a pending motion 
[for termination] shall be automatically 
stayed beginning on the 30th day after 
such motion is filed until the date 'the 
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PLRA News (Continued) 

court enters a final order ruling on the 
motion.’” This case involves a class ac- 
tion suit originally filed In 1980 
challenging numerous prison conditions 
at the State Prison for Southern Michi- 
gan in Jackson. A consent decree settling 
the suit was approved by the court in 
1985. Since then numerous rulings and 
orders have been issued and the prison 
itself is undergoing vast structural 
changes. The PLRA would, literally halt 
all prior orders in this case. 

The court held that "...this provision 
is such a palpable constitutional viola- 
tion in which Congress takes over a 
court’s docket and intrudes on a court’s 
final judgment that I find it unnecessary 
to use the All Write Act as a stopgap for 
what in perfectly clear. 

“The automatic stay provision is not 
an attempt by Congress to limit the ju- 
risdiction of Article III courts; it is an 
encroachment by congress into a court’s 
final order, overturning it until a later 
date.” 

The court relied on the supreme 
court’s ruling in Martin v. Hunter s Les- 
see, 1 Wheat 304, 4 LEd 97 (18 16) which 
held that congress cannot infringe upon 
judicial decisions. “I conclude that § 
3626(e) is unconstitutional.” The court 
denied the defendants’ motion to stay the 
decree pending determination of their 
motion to terminate the decree. See: 
Radix v. Johnson , 933 r. Supp. 1360 (ED 
MI 1996). 

In another ruling in the same case, 
a different judge reached the same con- 
clusion. In this ruling the court did not 
address whether the PLRA, as a whole, 
was unconstitutional. Instead, it focused 
solely on the stay provision. The court 
extensively discussed the separation of 
powers doctrine, noting that congress 
cannot intervene in court cases. 

44 [I]t is clear that through the stay 
provision of the PLRA, congress has 
usurped a role that is exclusively judi- 
cial. The power to decide substantive 
issues of law, such as a motion to termi- 
nate the case, to a most basic attribute to 
the judiciary ’s power under Article III. 
Through the stay provision. Congress au- 
tomatically grants the movants relief, 
albeit temporarily, with no provision for 
a case by case determination. This is 
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akin to the issuance of a preliminary in- 
junction, which even a court cannot do 
without making a finding on the facts.” 

“[TJhe rights that are at issue in the 
instant case derive from the most sacred 
of sources, the Constitution.” The pur- 
pose of the consent decree in this case 
was to ensure constitutional prison con- 
ditions. 44 [C] onstitutionally created 
rights cannot be abridged by an act of 
Congress.” The court noted "Congress 
lacks the power to invade the judicial 
province in cases and controversies in 
which the courts have rendered final 
judgment. 

44 A consideration of the relevant 
factors leads to the conclusion that 
through the stay provision of the 
PLRA, Congress attempts to perform 
a judicial function, and has therefore 
violated the doctrine of the separation 
of powers.” 

The court also found the stay provi- 
sion unconstitutional because it altered 
a court’s final judgment. Plautv. Spend- 
thrift Farm, Inc., 115 S.Ct. 1447 (1995) 
held that Article III, Section I of the con- 
stitution was expressly written for the 
purpose of preventing congress from 
undoing final judgments of the 
courts. “Hence, under the Plaut 
court’s analysis, any law 7 which ret- 
roactively affects a final judgment of 
a court of the United States is uncon- 
stitutional.” The court duly noted 
that consent decrees are considered 
final judgments. 

The court also found that the 
PLRA’s stay provision violates the due 
process clause because final judgments 
are property rights subject to the fifth 
amendment’s protection. The court held 
that the plaintiffs had a constitutionally 
protected property right in the consent 
judgment. “The stay provision of the 
PLRA takes from plaintiffs their vested 
right in the judgment which they have 
had since 1985, without any process at 
all. The mere filing of a motion un- 
der the PLRA automatically suspends 
of its own force the operation of a fi- 
nal judgment after 30 days. In light 
of the clear law prohibiting such ab- 
rogations of vented rights, the stay 
provision cannot be found to be con- 
stitutional.” The defendants’ motion 
to stay the consent decree was denied. 
See: Radix v. Johnson , 933 P. Supp. 1362 
(WD MT 1996). ■ 
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PLRA Not Applicable to 
Appeals Filed before Passage 

T he court of appeals for the sec- 
ond circuit held that the Prison 
Litigation Reform Act’s (PLRA) fee pro- 
visions did not apply to appeals 
submitted prior to its passage. The court 
also held that summary judgment rulings 
must be properly supported by the record. 
Michael Ramsey, a New York state pris- 
oner, filed suit after his writing materials 
were confiscated and he was denied ac- 
cess to Kosher food and legal materials. 
The district court granted summary judg- 
ment to the defendants on its own motion 
holding Ramsey had not presented suf- 
ficient evidence showing the defendants 
involvement in his claims. 

The second circuit had previously 
ruled that prisoners must pay the full fil- 
ing fees in cases where the notice of 
appeal was filed prior to the PLRA’s en- 
actment. See: Covino v. Reopol , 89 F.3d 
105(2ndCir. 1996). Unless the fees are 
paid, the appeal will be dismissed. See: 
Leonard v. Lacy, 88 F. 3d 181 (2nd Cir. 
1996). 

“We hold that Ramsey need not 
comply with the PLRA because his ap- 
peal was fully briefed, considered by us, 
and deemed submitted for decision be- 
fore the PLRA became effective. 
Requiring Ramsey to comply with the 
PLRA fee provisions would, therefore, 
not further the congressional purposes 
of reducing the state’s burden of respond- 
ing to frivolous actions or of deterring 
frivolous prisoner litigation.” 

Turning to the merits, the court held 
that Fed.R.Civ.P. 56 does not authorize 
the sua sponte granting of summary judg- 
ment to a non-moving party. In this case 
the procedures set out in Fed.R.Civ.P. 56 
were not followed and Ramsey was not 
afforded an opportunity to present evi- 
dence opposing summary judgment. The 
court reversed and remanded the case 
for further proceedings. See: Ramsey 
v. Coughlin, 94 F.3d 71 (2nd Cir. 
1996). ■ 

PLRA Not Retroactive 
on Attorney Fees 

T he court of appeals for the 
eighth circuit held that the 
Prison Litigation Reform Act (PLRA) 
provisions limiting attorney fees in 
prison cases is not to be retroactively 
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applied. The court also affirmed the dis- 
trict court ruling that the practice of 
randomly double celling prisoners at the 
Nebraska State Penitentiary (NSP) vio- 
lated the eighth amendment. This is the 
appeal to El Tabach v. Gunter , 922 F. 
Supp. 244 (D NE 1996), which outlines 
the history 7 of the case. [See page 20 of 
this issue.] 

The appeals court began by noting 
this case was not an overcrowding or 
conventional double celling case in that 
it did not involve the inadequate provi- 
sion of basic services. Instead, it was a 
failure to protect case where prison offi- 
cials were deliberately indifferent to 
prisoners’ safety by randomly double 
celling prisoners with no regard to their 
safety. 

The court held that 18 U.S.C. § 
3626(a)(1) (AKA the “Helms Amend- 
ment,” see PLN , Dec. 1994) which limits 
the relief that can be ordered by federal 
courts in prison crowding cases, does not 
apply because this is a failure to protect 
case, not a crowding case. Thus, the 
relief granted by the district court was 
entirely permissible. The court also af- 
firmed the district court granting the 
defendant prison officials qualified im- 
munity because the precedents on the 
constitutional necessity of a classifica- 
tion system were unclear. 

The court held the district court 
properly found an eighth amendment 
violation in the random cell assignment 
by relying on the NSP’s statistics show- 
ing an increase in violence as the number 
of double celled prisoners increased. The 
court affirmed the defendants liability as 
the lower court’s finding was amply sup- 
ported by the evidence. 

Likewise, the injunction fashioned 
by the district court was limited to re- 
solving the constitutional violation. 
“ [P]rison officials who are violating pris- 
oners ’ rights when a lawsuit is filed can 
prevent the issuance of an injunction by 
proving, during the litigation, that they 
[are] no longer unreasonably disregard- 
ing an objectively intolerable risk of 
harm and that they [will] not revert to 
their obduracy upon cessation of the liti- 
gation.” The defendants did nothing to 
remedy the violations found by the lower 
court which supported the finding that 
the violation would have continued had 
the injunction not been issued. “The de- 
fendants make no attempt to argue that 


they had ceased violating the plaintiffs’ 
rights prior to the injunction, nor could 
they. Indeed, they fought imposition of 
a change in cell assignment methods ev- 
ery step of the way. The district court 
correctly issued the injunction.” 

The court affirmed the award of 
$178,865. 10 in attorney fees. The court 
held that the defendants argument that 
the eleventh amendment barred payment 
of plaintiffs’ attorney fees under 42 
U.S.C. § 1988 was totally meritless and 
had been soundly rejected by the supreme 
court in Missouri v. Jenkins 49 1 US 274, 
T09 S.Ct. 246L(1989). 

The court also held that the PLRA’s 
attorney fee provisions did not apply ret- 
roactively. Section 803(7)(d) of the 
PLRA affects the aw ard of attorney fees 
under 42 U.S.C. § 1988 by capping the 
rates at which attorneys can be compen- 
sated. The PLRA does not state that this 


provision in retroactive and it was not 
in effect when this case was litigated. 

The appeals court applied the “tra- 
ditional presumption against retroactive 
application” of statutes. The court noted 
that in this case the parties had, liter- 
ally, litigated for years under the 
assumption that full attorney fees would 
be awarded the plaintiffs under § 1988 
if they prevailed. “It would be ‘mani- 
festly unjust’ to upset those reasonable 
expectations and impose new 7 guidelines 
at this late date.” The court found sup- 
port for this ruling In the fact that other 
portions .of the PLRA were specifically 
made retroactive while this was not. 

The court affirmed the lower court’s 
attorney fee award, holding the prison- 
ers were the prevailing parties and had 
won their “main claim” and achieved 
major relief. See: Jensen v. Clarke , 94 
F.3d 1191 (8th Cir. 1996). ■ 


Update on Washington Money Seizure Suit 


I n the August, 1996, issue of PLN 
we reported the history and then 
current status of Wright v. Riveland , the 
class action suit challenging the consti- 
tutionality of Washington statute RCW 
72.09.480, which allows the DOC to 
seize 35% of all funds sent to prisoners. 
For more details refer to the June and 
August 1996, issues of PLN. 

Developments since the August up- 
date are that on September 14, 1996, 
magistrate Arnold issued a report 
recommending that the free citizens 
challenging the constitutionality of the 
seizure statute should not be allowed to 
participate as co-plaintiffs in Wright . The 
magistrate reasoned that the claims 
raised by the non prisoners were signifi- 
cantly different than those raised by the 
prisoners. Judge Burgess later adopted 
the report and recommendation. 

Rather than get bogged down in an 
extensive argument over the non prisoner 
class, plaintiff’s counsel will simply file 
a separate class action suit, in state court, 
with only the non prisoners as plaintiffs. 
PLN will report the specifics of that suit 
once it is filed. 

An amended compliant was filed in 
October, 1996, after the non prisoner 
class was denied certification. The 
amended complaint, filed on behalf of the 
prisoner class in Wright , claims the stat- 
ute violates their rights to equal 


protection and due process of law and 
constitutes a violation of the bill of at- 
tainder, ex post facto, double jeopardy, 
excessive fines and takings clause of the 
U.S. constitution, as well as the su- 
premacy clause of the U.S. constitution 
by allowing the seizure of funds from 
federally protected sources. 

On November 8, 1996, the attorney 
general’s office filed a motion to dismiss 
the suit for failing to state a claim. The 
motion has been opposed by plaintiff’s 
counsel and is set to be heard on Decem- 
ber 6, 1996. The attorney general’s office 
is refusing to comply with the plaintiffs’ 
discovery requests in the case, so there 
will be additional proceedings to com- 
pel production of discovery. 

The attorneys representing the 
plaintiffs need any information that can 
be provided by Washington state prison- 
ers as to how the 35% statute is being 
applied in terms of money being seized 
from prisoners, whether any hearings 
are being provided and prison rules 
requiring items to be purchased 
solely from prisoner trust accounts, 
funds from federal sources and law- 
suits being seized, etc. The 
information should be sent to: 
Sirianni & Youtz, Attn: 35% Suit, 1601 
Fifth Ave., 1700 Westlake Center, Se- 
attle, WA 98101-1425. ■ 


Prison Legal News 


19 


December 1996 



Prison Officials Liable for Double Celling 


I n the September, 1996, issue of 
PLN we reported Jensen v. 
Gunter , 73 F.3d 808 (8th Cir. 1996) 
where the appeals court vacated a dis- 
trict court ruling that double celling 
practices at the Nebraska State Peniten- 
tiary (NSP) violated the eighth 
amendment where the district court had 
not made any inquiry into the 
defendant’s subjective knowledge of vio- 
lence at the prison as required by Farmer 
v. Brennan , 114 S.Ct. 1970 (1994). This 
is the fifth published ruling in this case, 
all of which have been reported in PLN 
in the past. The suit involves the NSP 
practice of forcibly double celling pris- 
oners with no inquiry by prison officials 
into the characteristics of the individual 
prisoners. This practice has resulted in 
a large number of attacks and rapes be- 
tween cellmates. The prisoners have 
successfully challenged the practice 
claiming that the lack of classification 
procedures and resulting forcible double 
celling violates the eighth amendment. 
This ruling, and the others, paint a grim 
picture of the American gulag at the end 
of the twentieth century, giving lie to 
anyone claiming prisons are resorts or 
prisoners are “coddled.” After the su- 
preme court decided Farmer , the district 
court requested briefing on the issue but 
none was submitted by the parties. 

Farmer imposes a two prong re- 
quirement for prison officials to be found 
liable under the eighth amendment for 
failing to protect prisoners. The objec- 
tive prong is that there must be a serious 
risk of harm to the prisoner’s safety; the 
subjective prong is that the defendants 
must be aware of this risk and con- 
sciously refuse to take any steps to abate 
it. In this remand the court was asked to 
hold a hearing and determine whether 
the defendants were subjectively aware 
of the risk faced by the plaintiffs. The 
court held that they were. 

The court recounts the underlying 
facts in this case, which involves graphic 
testimony of how NSP prisoners have 
been raped, beaten, assaulted and robbed 
by their cellmates as a result of massive 
overcrowding at the NSP. Prisoners were 
randomly assigned to double cells based 
solely on the space available. Waiting 
lists for a limited supply of single cells 
is several years long. While prison offi- 
cials had classification reports and other 


information readily available which 
would help them determine whether or 
not cellmates would be compatible, or at 
risk of assault, they simply refused to use 
them. The court made numerous find- 
ings of fact based on a very well developed 
factual record. It concluded that prison 
officials were aware of the random na- 
ture of cell assignments and the fact that 
double-celling took place without con- 
sideration of classification information. 
This is an important ruling because it 
finds prison officials liable for their de- 
cisions to pack more prisoners into an 
already overcrowded prison without re- 
gard to the consequences. As a factual 
matter the court found the level of vio- 
lence at the prison was unreasonably 
high and posed a substantial risk of harm 
to the plaintiffs. 

The court noted that Farmer does 
not require a “smoking gun” for prison 
officials to be found to have subjective 
knowledge of the risk faced by prison- 


T he court of appeals for the 
eighth circuit held that prison- 
ers challenging the results of prison 
disciplinary hearings that result in the 
loss of good time cannot challenge the 
hearing result via 42 U.S.C. § 1983, but 
instead they must present their claim as 
a habeas corpus petition after exhaust- 
ing state remedies. Readers should note 
that the issue of whether or not prison- 
ers challenging due process claims 
arising from prison disciplinary hearings 
where good time is lost is now pending 
before the U.S. supreme court in Edwards 
v. Balisok [PLN, July, 1996,] and should 
be decided soon. 

David Sheldon, an Iowa state pris- 
oner, was infracted after he wrote in a 
prisoner produced newsletter: “We have 
your [expletive] warden Thomas E. 
Hundley... You could have kept him.” 
Sheldon was found guilty of verbal abuse 
and received 1 5 days of segregation and 
lost 16 days of good time. He filed suit 
under § 1983 claiming the infraction vio- 
lated his first amendment rights. The 
district court dismissed the complaint for 
failure to exhaust state remedies, hold- 
ing that under Fleck v. Humphrey , 114 
S.Ct. 2364 (1994) prisoners cannot bring 
a § 1983 challenging a prison disciplin- 


es; circumstantial evidence is enough. 
In this case the supervisory prison offi- 
cials were informed of virtually every 
verified incident of violence at NSP, in- 
cluding disciplinary convictions. This 
included verified assaults or threats of 
assault every other day at NSP. The court 
also relied on legislative testimony given 
by the DOC director as to the harmful 
effects of overcrowding, namely the in- 
crease in violence that accompanies it. The 
court found the defendants to be person- 
ally liable and certified to the appeals 
court: “I certify to the United States Court 
of Appeals for the Eighth Circuit that I 
have found as fact and concluded as law 
that Clarke and Hopkins 'actually knew 
of and disregarded [the] substantial risk 
[from violence] to the safety of the plain- 
tiffs. . . , ’ by failing to use the classification 
information available to them in plac- 
ing newly arriving inmates in double 
cells.” See: El Tabach v. Gunter , 922 F. 


ary proceeding resulting in the loss of 
good time credits unless they have in- 
validated the disciplinary ruling. 

The appeal court affirmed the dis- 
missal but modified it to being without 
prejudice. The court held that if Sheldon 
is correct and his first amendment rights 
were violated then he was deprived of 
his good time credits unlawfully, and if 
he prevailed his prison sentence w^ould 
be shortened as a result. “Thus, Sheldon 
cannot bring any § 1983 claims that chal- 
lenge the disciplinary result before the 
state or a federal habeas court invalidates 
the disciplinary ruling.” The court notes 
that this does not preclude federal review 
of prison disciplinary rulings; it merely 
imposes an exhaustion of state judicial 
remedies or a successful federal habeas 
petition before the prisoner can sue for 
money damages under § 1983. 

The court did not mention that other 
courts, specifically Gotcher v. Wood, 66 
F.3d 1097 (9th Cir. 1995) or that the ma- 
jority opinion in Heck specifically states 
that it does not apply to prison disci- 
plinary hearings. Since the supreme 
court will soon decide the issue this case 
will either be affirmed or overruled by 
Edwards. See. Sheldon v. Flundley , 83 
F.3d 231 (8th Cir. 1996).* 


Supp. 244 (D NE 1996).« 

Habeas Required for Disciplinary Hearing Challenges 
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PI Granted on Winter Clothing Claim 


A federal district court in New 
York granted a preliminary in- 
junction ordering prison officials to 
provide segregation unit prisoners with 
winter clothes in order for them to have 
access to outdoor exercise. Ronald 
Davidson, a New York state prisoner, 
filed suit challenging the inadequacy of 
medial care he had received and various 
conditions of confinement in the prison 
segregation unit. Davidson sought a pre- 
liminary injunction enjoining several 
conditions but the court denied most of 
the requested PI except for that portion 
pertaining to winter clothing. 

Davidson requested that he receive 
one hour of exercise per day in a secure 
setting and that he be provided with 
warm, individual clothes to wear in the 
exercise area and that he have an exer- 
cise period separate from other prisoners 
for security reasons. [Editors' Note: 
While the court does not say so, this ap- 
pears to be a protective custody unit 
rather than a disciplinary housing unit, 
though for all practical matters the dis- 
tinction is immaterial] The practice 
being challenged in this case was that 
prisoners were only issued light-weight 
pants, short-sleeve shirts, a sweat shirt 
and non-insulated, non-waterproof 
shoes. SHU prisoners share “commu- 
nity” lightweight jackets. 

The court granted this portion of the 
PI noting that prisoners retain a consti- 
tutional right to outdoor exercise. “The 
Court finds that for the prison to refuse 
to provide adequate clothing for outdoor 
exercise is tantamount to refusing to pro- 
vide outdoor exercise, which refusal 
would be a constitutional violation. In 
particular, the refusal to provide reason- 
ably warm clothing during the cold 
winters of upstate New York cannot be 
supported, and in fact defendants have 
not attempted to defend the practice in 
their papers opposing plaintiff’s motion. 
Therefore, the Court finds that plaintiff 
has presented facts demonstrating a like- 
lihood of success on the merits insofar 
as the light clothing provided is inad- 
equate to permit inmates to exercise. 
Where a constitutional violation is al- 
leged, that allegation satisfies the 
requirement that the plaintiff show ir- 
reparable harm.... Accordingly, the 
Court grants his motion for a prelimi- 
nary injunction that defendants provide 
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plaintiff with warm clothing to use in the 
exercise area.” 

The court denied the motion for a 
PI with regard to Davidson’s other 
claims. Readers will note this is not a 
ruling on the merits but only on a mo- 
tion for a PI. See: Davidson v. Scully , 914 
F. Supp. 1011 (SD NY 1996). The court 
later ruled that prison officials were en- 
titled to summary judgment on most of 


T he court of appeals for the eighth 
circuit held that prisoners have 
a clearly established right to be protected 
from violence by other prisoners. The 
court also gave a detailed discussion of 
appellate jurisdiction in reviewing inter- 
locutory appeals by prison officials who 
have been denied qualified immunity at 
the trial level. Carroll Erickson was as- 
saulted by another prisoner while 
confined to the protective custody unit 
of the Pennington County Jail in South 
Dakota. Prior to the assault Erickson told 
a jail guard he had been threatened. The 
guard told another guard on the next shift 
who said he would keep a eye on the situ- 
ation. While making his rounds the guard 
left Erickson unattended in a recreation 
area that could be accessed by other pris- 
oners. Erickson was duly assaulted and 
filed suit claiming his eighth amendment 
right had been violated. Erickson was taken 
to a hospital where he received stitches. The 
examining doctor wanted to take x-rays 
and keep Erickson overnight for obser- 
vation. The sheriff refused and returned 
Erickson to the jail. Erickson then filed 
suit claiming his right to safety and medi- 
cal care was violated. 

The district court denied the defen- 
dants qualified immunity and scheduled 
the case for trial to resolve disputed facts. 
The defendants filed an interlocutory 
appeal claiming they were entitled to 
qualified immunity. The court of appeals 
affirmed in part, reversed in part and dis- 
missed part of the appeal for lack of 
jurisdiction. The court noted that on in- 
terlocutory appeals it has jurisdiction to 
consider only whether the law was clearly 
established, not on the sufficiency of the 
evidence in a given case. “In other words, 
we can examine the information pos- 
sessed by an official to decide whether, 
given those facts, a reasonable official 
would have known his or her actions vio- 

21 


the claims. The court scheduled a trial 
solely on the winter clothing claim and 
held the defendants were not entitled to 
qualified immunity on this issue until the 
factual disputes had been resolved. The 
court denied Davidson’s motion for ap- 
pointment of counsel and for class 
certification. See: Davidson v. Coughlin , 
920 F. Supp. 305 (ND NY 1996). ■ 


lated an established legal standard, but 
we cannot examine whether the official 
committed the alleged act, damages, cau- 
sation or other similar matters.” The 
court refused to consider the defendants’ 
challenge to Erickson’s credibility. 

The court held that it was clearly 
established that the eighth amendment 
requires prison officials to protect pris- 
oners from attacks by other prisoners. 
“When prison officials know an inmate 
faces a risk of serious harm from another 
inmate and fail to take reasonable mea- 
sures to lessen the risk, the Eighth 
Amendment is violated.” The court held 
that based on this standard the guard 
Erickson initially told of the danger was 
entitled to immunity because the attack 
did not take place until two hours after 
he had left the jail, and he did inform 
the oncoming shift of the threat to 
Erickson. The court held that the guard 
who left Erickson in the recreation area 
was not entitled to qualified immunity 
because his actions could be established 
as unreasonable. 

The court held that it lacked juris- 
diction to consider the medical claim. 
“Erickson can succeed on his claim by 
showing Carver intentionally interfered 
with treatment prescribed for a serious 
medical condition.” The defendants 
claimed there was no evidence showing 
Erickson’s condition was serious or es- 
calating or that their refusal to allow 
treatment caused Erickson any harm. 
“Because Carver’s disregard of a doctor ’s 
order would show Carver intentionally 
interfered with prescribed treatment..., 
the district court properly denied Carver 
summary judgment on the ground of 
qualified immunity.” The district court 
also properly declined to dismiss the 
claim for punitive damages - against the 
defendants. See: Erickson v. Holloway , 
77 F.3d 1078 (8th Cir. 1996). ■ 
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No Immunity for Failure to Protect Prisoner from Violence 



CA: Former L. A. Rams cornerback 
Darryl Henley and Metropolitan Deten- 
tion Center (MDC) guard Rodney 
Anderson were indicted in June, 1996, 
on charges of conspiring to kill federal 
judge Gary Taylor and former Rams 
cheerleader Tracy Donoho. The indict- 
ment states that Anderson smuggled a 
cellular phone into Ronlev’s jail cell so 
Henley could negotiate a large drug deal. 
Henley was awaiting trial on drug 
charges at the time. Henley wanted to 
raise $1 million to pay for the murderer. 
Unfortunately for Anderson and Henley, 
the drug “buyers’’ and “hitmen” were all 
cops. Anderson van later arrested with 
5.6 kilos of heroin. 

CA: On September 13, 1996, a state 
appeals court dismissed the libel suit of 
Pelican Pay prison guard John Snyder. 
In 1992 Snyder posed for photos taken 
by the California Department of Correc- 
tions (CDC) which showed him dressed 
as a prisoner. He was told the photos 
would be used for training purposes and 
would not be distributed to the public. 
However, at least one of the photos later 
appeared in a CDC brochure distributed 
to the media and public. Later, another 
photo appeared in Prison Life magazine 
with the caption “Inmates may have ra- 
dios and televisions inside their cells.” 
Snyder sued various state agencies claim- 
ing that publication of the photos was 
libelous, damaged his reputation and 
subjected him to “shame, mortification 
and hurt feelings.” Snyder also filed a 
workman’s compensation claim for 
which he received benefits. The appeals 
court dismissed the suit saying Snyder 
posed for the photos voluntarily and had 
not specifically placed any restrictions 
on the photos’ use. No comments were 
made that Prison Life , the self described 
voice of the convict uses photos of guards 
dressed up as prisoners instead of the real 
thing. 

China: On October 6, 1996, Yao 
Wenyuan, 65, was released from prison 
after serving a 20 year sentence. Yao, a 
former journalist, was convicted of “per- 
secution” for is role as the main 
propagandist of the “gang of four” dur- 
ing the Cultural Revolution between 
1966 and 1976. Yao worked primarily 
in the media. One of his other co-defen- 
dants, Chiang Ching, Mao Tse Tung’s 
widow, died in jail in the 1980s. Yao 


News in Brief 

was notably absent from the lists of po- 
litical prisoners flaunted by the US over 
the years. 

FL. On October 5, 1996, Donald 
McDougall, a convicted child killer on 
the verge of release, was bludgeoned to 
death at the Avon Park Correctional In- 
stitution 8 hours after being released 
from protective custody. McDougall had 
been placed in PC after a caller to an 
Orlando local talk show on WTKS-FM 
placed a $1,000 bounty on his head. 
After the killing, callers to the station 
wanted to know where they could send 
money to Arba Barr, the alleged killer. 
Radio station owners denied they were 
in any way responsible for the killing. 
“Anti-crime” posturers had repeatedly 
used McDougall as their main example 
in efforts to eliminate the early release 
of prisoners through earned time or gain 
time. So it appears they will need to find 
a new poster boy now. 

ID. On September 9, 1996, gover- 
nor Phil Batt scolded DOC director 
James Spalding for punishing prisoner 
Mark Tapp after Tapp wrote to a news- 
paper and complained about sexual 
advances made to him by prison guard 
Roy Redifer. Both the DOC and the FBI 
were investigating Tapp s claim. The 
DOC denied retaliating against Tapp, 
stating he was being punished for refus- 
ing to cooperate in their investigation. 

LA. On September 26, 1996, a 
Lafayette jury awarded James Sibley, a 
former jail prisoner, $1.05 million in 
damages after Sibley gouged his own 
eyes out while shackled to a bed in an 
isolation cell. Expert witnesses testified 
that jail guards should have been trained 
to recognize mental illness. 

OH: On September 12, 1996, 
former Mansfield Correctional Institu- 
tion guard Robert Snow was sentenced 
to one year in prison after pleading guilty 
in federal court to charges of wire fraud 
and distributing marijuana and cocaine. 
Snow accepted a $1,100 bribe from a 
prisoner in order to pay for a Caribbean 
cruise. 

TX On August 12, 1996, former 
Nueces County jail guard Kevin Morrow 


on him. Official oppression is a misde- 
meanor charge with a maximum 
sentence of one year In jail. 

TX: On July 30, 1996. three prison 
employees, Gwendolyn Spears, Carolyn 
Gregory and Yvette Dahlberg, pleaded 
guilty in federal court to using prison 
computers to obtain the names and so- 
cial security numbers of prisoners which 
they then used to file false income tax 
returns in the prisoners’ names. The IRS 
said the DOC employees netted $140,000 
after preparing false income tax returns 
in 1993 for about 40 prisoners. All the 
defendants worked in Huntsville. Spears 
was a guard at the prison, Dahlberg a 
nurse at Huntsville Memorial Hospital 
and Gregory worked for Associated Con- 
tract Employment Services and two other 
companies with prison contracts. 

TX: On September 4, 1996, Wynne 
Unit (Huntsville) prison guard Ron Coo- 
per refused to give prisoner Dwight 
Sullivan clean sheets. Cooper became 
abusive and ordered Sullivan back to his 
cell. Sullivan then beat and kicked Coo- 
per into critical condition. 

VA: On September 23, 1996, Carol 
Austin and Barbara Mize, prisoners at 
the Brunswick Correctional Center, were 
killed while cutting grass alongside a 
highway fenceline. The prisoners were 
struck by a car that came over a hill. The 
driver, who w as not identified, was not 
charged in the double killing. There 
w ere no signs cautioning drivers of the 
ground work. 

Venezuela: on October 22, 1996, 26 
prisoners in a 12’ by 12' cell in the La 
Planta jail in downtown Caracas were 
burned to death after guards set their cell 
on fire. Jose Mejias, a prisoner who es- 
caped the blaze, said guards locked 
prisoners into their cell at 6 AM that day, 
then fired tear gas canisters into the cells, 
after which “everything caught fire.” 
This is only the latest in an almost daily 
series of massacres, riots and mayhem 
afflicting the Venezuelan prison system. 

WA; The Washington DOC an- 
nounced it would open a $5.4 million 
minimum security prison for disabled 
prisoners by July, 1997. The prison in 


pleaded guilty to one count of Official Yakima is designed to handle -90-male 
Oppression after raping a female pris- and 30 female prisoners w ho suffer from 
oner. Morrow was initially indicted on significant vision loss and paralysis, 
sexual assault charges, a felony, after Some 800 Washington prisoners are de- 
forcing the prisoner to perform oral sex abled. ■ 
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